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THE 

NEW  YORK  CRIMINAL  REPORTS. 


8UFBEME  COUBT— APF.  DIVISION— FIBST  DEP  ABTMEITT, 

Jan.  25y  1907. 

THE  PEOPLE  V.  VINCENT  TEISCOLI. 

(117  App.  Div.  120.) 

Blackmail. 

In  a  prosecution  for  sending  threatening  letters  in  violation  of 
section  558  of  the  Penal  Code,  it  appeared  that  the  complaining 
witness  had  received  two  letters  from  a  society  called  the  "Black 
Hand/'  demanding  payment  of  $500,  in  default  of  which  he  and 
his  family  would  he  destroyed.  The  complaining  witness  testified 
that  the  defendant  had  called  on  him  and  demanded  the  payment 
of  the  money  In  compliance  with  the  letters.  On  the  whole  evi- 
dence Held,  that  a  judgment  of  conviction  should  he  aflirmed. 

Appeal  by  the  defendant,  Vincent  Triscoli,  from  a  judg- 
ment of  the  Court  of  General  Sessions  of  the  Peace  in  and  for 
the  county  of  New  York,  rendered  on  the  29th  day  of  August, 
1906,  convicting  him  of  the  crime  of  blackmail,  and  also  from 
an  order  entered  in  the  oflSce  of  the  clerk  of  said  court  on  the 
7th  day  of  September,  1906,  denying  the  defendant's  motion  for 
a  new  trial. 

Edward  McKinley,  for  the  appellant. 

E.  Crosby  Kindleberger,  for  the  respondent. 
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Inoraham,  J.: 

The  defendant  was  convicted  of  a  violation  of  section  558  of 
the  Penal  Code.  That  section  provides  that  "  a  person  who, 
knowing  the  contents  thereof,  and  with  intent,  by  means  thereof, 
to  extort  or  gain  any  money  or  other  property,  or  to  do,  abet, 
or  procure  any  illegal  or  wrongful  act,  sends,  delivers,  or  in 
any  manner  causes  to  be  forwarded  or  received  *  *  *  any 
letter  or  writing,  threatening  *  *  *  to  do  any  injury  to 
any  person  or  to  any  property,  *  *  *  is  punishable  by 
imprisonment  for  not  more  than  five  years."  It  appeared  from 
the  evidence  that  one  Salvatore  Orasso  received  on  May  29, 
1906,  a  communication  addressed  to  him,  dated  May  28,  1906, 
purporting  to  come  from  the  Society  of  the  Black  Hand  which 
stated  that  the  society  had  decided  his  case,  and  that  it  de- 
manded from  Grasso  the  sum  of  $500 ;  otherwise  "  death  will 
be  the  reward,  and  your  family  will  be  destroyed.  Consider 
that  well,  and  consider  our  demand ;  otherwise  you  are  lost,  and 
no  one  could  save  you.  Our  vengeance  will  reach  you  wherever 
you  will  be,  and  you  will  all  be  destroyed,  in  the  time  of  half 
an  hour."  This  letter  was  signed,  "  We  are  your  friends,  THE 
BLACK  HAND."  Grasso  not  having  complied  with  this  de- 
mand, he  received  on  the  thirty-first  day  of  May  another  letter, 
dated  on  that  day,  which  referred  to  the  former  letter  of  the 
society  and  threatened  that  unless  he  complied  with  the  second 
and  last  warning,  his  family  would  be  destroyed.  This  demand 
not  being  complied  with,  the  defendant  called  at  Grasso's  place 
of  business  and  said  that  he  wanted  to  speak  to  Grasso  in  secret, 
Grasso  saying  that  he  was  in  the  presence  of  his  family,  and 
if  the  defendant  wanted  to  have  a  confidential  talk  with  him, 
he  could  have  it  right  there.  Whereupon  the  defendant  said, 
"  Have  you  received  my  letters  ? "  Grasso  said,  "  What  let- 
ters ? "  to  which  the  defendant  replied,  "  These  letters  in  which 
you  were  asked  to  pay  $500."  In  answer,  Grasso  said,  "  I 
can't  give  you  the  $500  this  evening;  call  in  to-morrow  and  I'll 
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give  it  to  you,"  to  which  the  defendant  said,  "  You  will  have  to 
put  down  the  money  to-night,  this  evening,"  to  which  Grasso 
replied,  "  I  can't  do  that ;  I  can't  give  you  the  money  this 
evening."  After  that  the  defendant  stepped  outside  of  the 
store,  making  a  sign  to  Grasso  to  follow  him.  When  Grasso 
went  outside  he  called  to  a  police  officer,  and  the  defendant 
ran  away,  but  was  arrested  about  a  block  away.  Grasso  testified 
as  to  the  receipt  of  these  letters  and  that  these  were  the  only 
letters  of  the  kind  that  he  had  received. 

The  defendant  was  called  as  a  witness  and  testified  that  he 
knew  nothing  about  the  letters ;  that  he  went  to  the  complain- 
ant's place  of  business  to  buy  a  pair  of  shoes;  that  he  did  not 
send  the  letters  or  cause  them  to  be  sent,  and  did  not  ask  any- 
body to  send  them;  that  he  made  no  statement  to  the  com- 
plainant about  the  letters  and  made  no  demand  upon  him ;  that 
he  had  money  in  his  pocket  to  buy  the  shoes.  The  police  officer 
who  caused  the  arrest  stated  that  he  was  in  Second  avenue ;  that 
he  ran  down  the  avenue  and  spoke  to  the  complaining  witness 
and  chased  the  defendant  about  a  block  and  a  half  and  caught 
him  on  Fifty-first  street  and  First  avenue;  that  when  he  first 
saw  the  defendant  he  was  about  twenty-five  feet  from  the  com- 
plainant's store,  running. 

The  question  was  submitted  to  the  jury  by  a  charge  which 
seems  to  be  entirely  fair  and  to  which  no  exception  was  taken ; 
and  the  only  exception  relied  on  is  a  denial  of  the  motion  to 
advise  the  jury  to  acquit  I  think  there  was  evidence  that 
justified  the  submission  of  this  case  to  the  jury.  The  defend- 
ant, at  his  interview  with  the  complainant,  asked  him  if  he  had 
received  his  letters  in  which  $500  was  demanded.  The  com- 
plainant had  received  two  letters  demanding  $500,  and  no 
other  letters  of  the  kind  were  received  by  him.  The  letters  being 
clearly  within  the  statute,  if  the  defendant  sent  them,  "  know- 
ing the  contents  thereof,  and  with  intent,  by  means  thereof,  to 
extort  or  gain  any  money  or  other  property,  or  to  do,  abet  or 
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procure  any  illegal  or  wrongful  act,"  he  is  guilty  of  blackmail. 

The  defendant's  statement  to  Grasso  admitted  that  he  sent  the 
letters  received  by  the  complainant  and  stated  that  they  were 
his  letters ;  and  the  jury  was,  therefore,  justified  in  finding  that 
he  knew  their  contents,  and  that  he  either  sent,  delivered  or 
caused  them  to  be  forwarded  or  received  by  the  complainant. 

I  think  the  evidence  justified  the  conviction  and  that  the 
judgment  should  be  affirmed. 

Patterson,  P.  J.,  McLaughlin,  Houghton  and  Lambeet, 
JJ.,  concurred. 

Judgment  affirmed.     Order  filed. 

NOTE,  THREATENING  LETTERS  AS  BLACKMAIX.    PENAL 
CODE   SECTION   658. 

The  crime  of  extortion  is  a  felony.  People  v.  Hughes,  137 
N.  Y.  30. 

Blackmail  is  synonomous  with  "  extortion."  Edsall  v.  Brooks,  17 
Abb.  Pr.  221,  226. 

Threats  to  accuse  of  crime  for  the  puri)ose  of  extorting  money 
are  offenses  indictable  at  Common  Law,  (Rex  v.  Southerton,  6 
East  126);  3  Russell  on  Crimes  178;  Holtz  Ch.  J.  in  Reg.  v.  Wood- 
ward, 11  Mod.  137)  and  the  extortion  of  money  by  threatening  to 
accuse  one  of  the  infamous  crime  against  nature  held  to  be  robbery 
in  Jones  alias  Evans  Case,  1  Leach  39;  Donally's  Case,  1  Leach 
139;  Brown's  Case  2  East  P.  C.  Ch.  16,  §  130,  p.  715. 

It  is  immaterial  whether  the  threat  did  or  did  not  produce  the 
desired  effect.     State  v.  Bruce,  24  Me.  71. 

In  some  jurisdictions,  however,  it  appears  that  extortion  and 
pecuniary  advantage  are  not  necessary  ingredients  of  the  crime. 
See  State  v.  Youngs,  26  Iowa  122;  State  v.  Benedict,  11  Vt  236,  34 
Am.  Dec.  688,  Pickens  v.  State,  9  Tex.  App.  270. 

The  offense  of  extortion  by  means  of  threats  consists  in  maliciously 
threatening  to  accuse  one  of  an  offense,  or  to  injure  his  person  or 
property,  with  intent  to  extort  money  or  pecuniary  advantage,  or 
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with  intent  to  compel  him  to  an  act  against  his  wilL  Rapalje  on 
Larceny,  etc.,  §  485.  But  the  offense  does  not  include  cases  where 
the  person  threatened  owes  the  person  making  the  threat,  the  amount 
demanded.    People  v.  Griffin,  2  Barb.  427, 

It  is  no  defense  to  a  charge  of  sending  for  the  purpose  of  ex- 
torting money,  a  letter  threatening  to  accuse  a  person  of  a  crime, 
that  the  defendant  believed  that  the  person  was  guilty  of  the  crime 
charged.  People  v.  Eichler,  75  Hun.  26.  The  threat,  in  a  letter 
to  extort  money  "  to  proceed  against  you  criminally,"  is  equivalent 
to  a  threat  to  accuse  the  person  of  a  crime  and  will  support  a  con- 
viction under  section  558.    Id. 

It  is  not  essential  that  the  threat  on  its  face  be  to  do  an  illegal 
act.  An  accusation  in  writing  of  an  act  involving  moral  turpitude, 
known  by  the  writer  to  be  false,  accompanied  with  a  suggestion  that 
legal  proceedings  will  be  taken,  unless  the  person  against  whom  it 
is  made  purchase  silence,  may  be  a  threat  within  the  statute,  although 
in  form,  the  accused  is  only  called  upon  to  render  satisfaction  for 
that  which,  if  the  charge  was  true,  would  entitle  the  accused  to 
pecuniary  compensation.  People  v.  Wightman,  5  N.  Y.  Crim.  645, 
104  N.  Y.  598. 

A  false  statement  that  a  warrant  is  issued  to  arrest  a  person  for 
a  crime  and  that  it  will  be  served  unless  money  is  paid  is  a  threat 
to  accuse  a  person  of  crime.    Com.  v.  Murphy,  12  Allen  (Mass.)  449. 

Threatening  to  enter  a  complaint  for  a  crime  is  a  threat  to  accuse. 
Com.  V.  Cari)enter,  108  Mass.  15. 

Obtaining  money  from  one  under  a  threat  to  arrest,  with  the  pre- 
tense that  the  threatener  is  a  marshal,  held  to  justify  a  conviction 
of  fraudulently  obtaining  money  by  threats  to  do  an  illegal  act,  in 
Williams  v.  State,  13  Tex.  App.  285. 

A  threat  made  for  the  purpose  of  inducing  an  appellant  to  dis- 
miss an  appeal,  is  a  threat  made  with  intent  to  extort  property  from 
another,  and  this  whether  the  letter  to  be  subscribed  or  not.  People 
V.  Cadman,  57  Cal.  562. 

As  to  blackmail  by  attorney  who  sends  threatening  letters  to  a 
party  in  a  civil  action  to  compel  settlement  thereof.  See  People 
V.  Wickes,  172  App.  Div.  39. 

Threatening  to  keep  the  members  of  a  labor  union  from  returning 
to  work,  and  obtaining  money  from  the  employer  under  such  threat 
is  extortion.    People  v.  Barondess,  133  N.  Y.  649. 
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Tho  procuring  of  money  for  another,  with  his  consent  obtained 
by  fear  induced  by  a  threat  to  do  or  continue  an  unlawful  injury 
to  his  property  e.  g.  to  continue  a  "  boycott "  constitutes  the  crime 
of  extortion  under  sec.  552,  553  Penal  Code.  People  v.  Wilzoz,  4 
N.  Y.  Crim.  Rep.  403. 

It  is  not  the  actual  sentence  but  the  possible  one  which  determines 
the  grade  of  the  offense.    People  v.  Borges,  6  Abb.  Pr.  132. 

Threatening  to  publish  a  person's  name  in  a  ^'deadbeat"  book 
held  not  an  offense  under  Section  1526  K  S.  of  Missouri.  State  v. 
Barr,  28  Mo.  App.  84. 

A  threat  to  accuse  another  of  crime,  if  made  for  the  purpose  of 
inducing  payment  of  a  just  debt,  is  not  within  the  statute  of  black- 
mailing.   State  V.  Hammond,  80  Ind.  80. 

It  is  not  a  crime  to  demand  reasonable  compensation  for  property 
maliciously  destroyed  and  at  the  same  time  to  threaten  to  accuse 
the  offender  of  the  crime  of  destroying  it.  Mann  v.  State,  47 
Ohio  St.  556. 

It  was  held  an  offense  under  the  postal  laws  of  the  United  States 
to  send  a  postal  card  on  which  was  written  "You  owe  us  $1.80 
long  past  due.  We  have  called  several  times  for  the  amount.  If 
it  is  not  paid  at  once,  we  shall  place  the  same  with  our  lawyer  for 
collection."    TJ.  S.  v.  Bayle,  40  Fed.  Rep.  664. 

It  has  been  held  to  be  an  offense  to  send  a  letter  threatening  to 
tar  and  feather  one  unless  he  quits  the  city.  State  v.  Compton, 
77  Wis.  460. 

Under  the  South  Carolina  Act  of  1791  it  is  swindling  to  obtain 
horses  from  an  ignorant  man  by  threats  of  a  criminal  prosecution, 
and  also  by  threats  of  his  life.  State  v.  Vaughn,  1  Bax  (S. 
Car.)  282. 

In  Michigan  the  judges  were  equally  divided  on  the  question 
whether  the  threatened  accusation  must  be  in  a  judicial  tribunal. 
See  People  v.  Braman,  30  Mich.  459. 

In  Indiana  statute  against  blackmailing  does  not  embrace  the 
case  of  a  threat  to  accuse  of  crime,  made  by  letters,  for  the  purpose 
of  inducing  payment  of  money  justly  due.  State  v.  Hammond,  80 
Ind.  80,  41  Am.  Rep.  791. 

To  make  out  the  crime  of  blackmailing  under  §  558  of  the  Penal 
Code  it  is  not  necessary  to  show  that  the  threat  was  against  the 
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person  to  whom  the  letter  was  directed,  or  that  the  writer  was  the 
one  threatening  to  do  the  wrongful  act.  The  offense  may  be  com- 
mitted by  sending  a  letter  conveying  a  threat  of  some  other  person, 
providing  it  is  sent  for  the  unlawful  purpose  mentioned  in  Section 
658.    The  People  v.  Thompson,  2  N.  Y.  Crim.  Rep.  520,  97  N.  Y.  313. 

Nor  is  it  necessary  to  constitute  the  crime  that  the  threat  did, 
or  should  or  calculated  to  inspire  fear,  and  no  precise  form  of  words 
is  required  to  convey  the  threat;  it  may  be  done  by  threat  or 
innuendo.     Id. 

Parol  proof  is  admissible  to  show  that,  by  the  language  used  the 
writer  intended  to  make  i^  threat  to  expose  or  impute  a  deformity 
or  disgrace.    People  v.  Gillian,  50  Hun.  35.    Affd.  115  N.  Y.  643. 

An  indictment  for  threatening  to  accuse  one  of  committing  a 
crime,  need  not  set  out  the  exact  words  of  the  defendant  Com.  v. 
Philpot,  130  Mass.  59. 

Proof  of  prisoner's  handwriting  is  not  sufficient  evidence  of  the 
sending  of  a  threatening  letter.  Rex  v.  Howe,  7  C.  &  P.  268.  But 
when  accused  left  a  letter  at  a  gate  in  the  road  near  prosecutor's 
house,  where  it  was  found  and  handed  to  the  prosecutor,  it  was  held 
sufficient  to  go  to  the  jury  on  the  question  of  sending.  Reg.  v. 
Grimwade  1  C.  &  K.  592,  47  E.  C.  L.  592. 

It  is  sufficient  to  prove  that  the  prisoner  sent  the  letter  to  another 
person  with  intent  that  such  person  should  deliver  it  to  the  prose- 
cutor. Rex.  V.  Paddle  R  &  R.  C.  C.  484;  Lawson  v.  State,  49  Md. 
L.  256,  60  Am.  Rep.  606. 

The  intent  to  extort»  where  the  statute  covers  ground  broader 
than  that  of  mere  extortion,  must  be  proved.  This  generally  ap- 
pears upon  the  fact  of  the  letter  itself;  but  if  not,  such  facts  as 
will  justify  the  jury  in  finding  such  unlawful  intent  must  be 
proved.  Evidence  of  the  truth  of  the  threatened  accusation  is  not 
admissible  in  behalf  of  the  defendant.  Go.  v.  Buckley,  148  Mass.  27 
But  it  may  be  shown  in  defense  that  the  letter  was  sent  as  a  prac- 
tical joke.    Morris  v.  State,  95  Ind.  73. 

As  to  necessary  averments  in  an  indictment  for  threatening  to 
accuse  of  a  crime  under  the  Penal  Code  of  Ohio  see  Elliott  v.  State, 
36  Ohio  S.  318. 

It  has  been  held  that  the  indictment  must  aver  the  sending  of 
the  letter  and  the  person  to  whom  it  was  sent  (Reg  v.  Jones,  1 
Den.  C.  C.  218,  2  G.  &  E.  398)  who  was  the  person  threatened  and 
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from  whom  the  money  or  other  property  was  demanded  (Bex  v. 
Dinkley  R.  &  M.  0.  C.  90.)  must  properly  describe  the  property 
demanded  aa  obtained  (Major's  Case,  2  Leach  772,  2  East  P.  C. 
ch.  2S,  f  3,  p.  1118)  must  aver  the  guilty  knowledge  of  the  sender 
of  the  letter  (Qirwood^s  case,  1  Leach  142,  2  East  P.  C,  ch.  23,  I 
4,  p.  1120)  the  malicious  intent  of  the  sender  to  extort  money  or 
other  property,  or  to  do  an  unlawful  act  (Landa  v.  State,  26  Texas 
App.  580;  Com.  y.  Moulton,  108  Mass.  307;  Com.  v.  Doms,  108 
Mass.  488;  State  v.  Harper,  94  N.  Car.  936)  and  the  nature  of  the 
threat  contained  in  the  letter.  (People  v.  Jones,  62  Mich.  304)  but 
not  necessarily  the  exact  words  (Com.  v.  Philpot,  130  Mass.  59) 
and  the  letter  itself  should  be  set  out  in  haec  verba  in  the  indict- 
ment except  where  the  necessity  has  been  removed  by  statute. 
(People  ▼.  Eathbum,  21  Wend.  5,  33;  People  y.  Griffin,  2  Barb.  427; 
Com.  V.  Blanding,  3  Pick.  Mass.  304.) 

Where  threatening  letters  are  written,  and  mailed,  in  one  County 
and  directed  to  and  received  by  the  person  to  whom  they  are 
addressed,  in  another  County,  the  indictment  for  sending  such  letters 
should  be  found  in  the  latter  counly.    People  ▼•  Griffin,  2  Barb.  427. 
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COUBT  OF  APPEALS. 
Feb.  26,  1907. 

THE  PEOPLE  V.  EDWAED  SEXTON. 

(187  N.  Y.  495.) 

(1).     MUBDER — ClBCUMBTANTIAL  EVIDEKCE. 

A  defendant  indicted  for  a  homicide  may  be  found  guilty  upon 
evidence  which  is  wholly  circumstantial,  and  where  it  appears, 
upon  a  review  of  such  evidence,  that  the  uncontradicted  and  unex- 
plained facts  and  circumstances,  proved  upon  the  trial,  not  only 
establish  the  existence  of  a  powerful  motive  for  the  commission  of 
the  crime  by  the  defendant,  but  form  so  complete  and  strong  a 
chain  of  evidence  as  to  exclude,  beyond  a  reasonable  doubt,  every 
hypothesis  save  that  of  defendant's  guilt,  a  verdict  convicting 
him  of  murder  in  the  first  degree  will  be  sustained. 

(2).    Trial — Cross  Examination  by  Prosecution  of  its  Own  Witness. 

While  It  is  the  general  rule  that  a  party  may  not  impeach  his 
own  witnesses,  it  is  not  erroneous  for  the  trial  court,  in  the  ex- 
ercise of  his  Judicial  discretion,  to  permit  the  district  attorney,  in 
examining  hostile  and  unwilling  witnesses  for  the  prosecution — 
the  wife  and  daughter  of  a  defendant  indicted  for  a  homicide — 
to  ply  them  with  leading  questions  and  even  cross-examine  them, 
in  order  that  the  whole  of  the  truth  may  be  elicited,  especially 
where  such  witnesses  contradicted  none  of  their  earlier  state- 
ments tending  to  favor  the  defendant,  but  simply  reiterated  them. 

(3).  Indictment— When  Denial  of  Motion  to  Dismiss  Not  Errone- 
ous^Legality  and  Sufficiency  of  EjVidence  Upon  Which  In- 
dictment Is  Found — Code  Crim.  Pro.  §  313. 

A  motion  to  dismiss  an  indictment  may  be  made  in  any  case 
where  It  is  claimed  that  the  legal  evidence  received  by  a  grand 
Jury  is  insufficient  to  support  an  indictment,  or  that  illegal  evi- 
dence is  the  sole  basis  therefor,  for  this  is  a  constitutional  right 
notwithstanding  the  provisions  of  section  313  of  the  Code  of  Crimi- 
nal Procedure  to  the  contrary;  and  the  right  to  make  such  a  mo- 
tion implies  the  right  to  have  an  adverse  decision  reviewed  by 
the  Court  of  Appeals  upon  an  appeal  from  a  Judgment  of  convic- 
tion in  a  capital  case;  but  where  the  moving  affidavits  are  vague 
and  unsatisfactory  and  the  court's  attention   is  directed  to  no 
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illegal  evidence  that  was  presented  to  the  grand  Jury,  and  the 
general  charge  that  the  evidence  was  Insufficient  is  supported  by 
no  direct  or  definite  statements,  a  denial  of  the  motion  upon  the 
grounds  that  the  evidence  was  sufficient  to  sustain  the  indictment, 
and  that  none  of  the  evidence  was  Illegal,  will  be  sustained. 

(4).  Reception,  by  Grand  Jury,  of  the  Unsworn  Testimony  of 
Infants  under  Twelve  Years  of  Age—When  Examination  as 
TO  Intelligence  of  Such  Witnesses  by  Grand  Jury  Is 
Sufficient  CJompliance  with  Law — Code  Crim.  Pro.  §  392. 

The  fact  that  two  of  the  witnesses,  who  were  examined  before  the 
grand  Jury,  were  children  under  the  age  of  twelve  years,  although 
they  were  neither  sworn  nor  examined  as  to  their  intelligence, 
pursuant  to  the  statute  (Code  Crim.  Pro.  §  392),  by  the  Justice  who 
presided  at  the  term  during  which  the  defendant  was  indicted,  does 
not  aftect  the  validity  of  the  indictment,  where  the  Justice,  before 
whom  a  motion  to  dismiss  was  made,  and  who  examined  the 
minutes  of  the  grand  Jury  decided  that  there"  was  sufficient  other 
evidence  to  sustain  the  indictment;  but  where  it  appears  from  the 
affidavit  of  the  district  attorney,  upon  the  motion  to  dismiss  the 
indictment,  that  the  statute  was  literally  complied  with  In  the 
examination  of  the  children  before  and  by  the  grand  Jury,  such 
examination  is  a  sufficient  compliance  with  the  statute,  since  a 
grand  Jury,  although  a  part  of  the  court  with  which  it  is  convened, 
is  a  distinct  body  clothed  with  authority  to  conduct  the  exami- 
nation of  witnesses  in  any  way  that  does  not  conflict  with 
established  legal  rules;  and,  as  the  statute  '(Code  Crim.  Pro.  §  392) 
authorizing  the  unsworn  testimony  of  children  under  twelve  years 
of  age  is*  not  in  derogation  of  any  constitutional  right  of  a  citizen, 
the  granl  Jury  has  the  power  to  determine  for  Itself  the  qualifi- 
cations of  such  witnesses  so  long  as  there  is  due  observance  of 
the  statutory  safeguards  enjoined  upon  other  tribunals  in  similar 
circumstances. 


Appeal  from  a  judgment  of  the  Supreme  Court,  rendered 
April  29,  1904,  at  a  Trial  Term  for  the  county  of  Ontario, 
upon  a  verdict  convicting  the  defendant  of  the  crime  of  murder 
in  the  first  degree. 

Royal  R.  Scott  for  appellant  It  was  improper  and  illegal 
to  permit  the  district  attorney  to  cross-examine  and  impeach  his 
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own  witnesses.  (Sanchez  v.  People^  22  N.  Y.  148;  Totvn  of 
Ontario  v.  Union  Bank,  21  Misc.  Rep.  770 ;  Hankinson  v.  Van 
Tine,  152  N.  T.  20;  Morris  v.  Wells,  26  N.  Y.  S.  R.  9.)  The 
map  was  improperly  admitted  in  evidence,  and  its  admission 
over  defendant's  objection  was  clearly  prejudicial  to  de- 
fendant. (3  Rice  on  Ev.  154;  People  v.  Buddensieck,  103  N. 
Y.  490;  People  v.  Fish,  125  N.  Y.  147;  Cowley  v.  People,  83 
N.  Y.  466 ;  Marble  v.  McMinn,  57  Barb.  610 ;  Curtis  v.  Ay- 
rault,  3  Hnn,  487 ;  Dederich  v.  8.  L.  C.  B.  B.  Co.,  35  L.  R.  A. 
802;  Bodriquez  v.  State,  32  Tex.  Cr.  259;  Johnston  v.  Jones, 
66  U.  S.  209;  Dunn  v.  Hayes,  21  Me.  276.)  The  order  deny- 
ing defendant's  motion  to  dismiss  the  indictment  was  erroneous 
and  said  motion  should  have  been  granted.  {People  v.  Price, 
6  N.  Y.  Cr.  Rep.  141 ;  People  v.  Clements,  5  N.  Y.  Cr.  Rep. 
288 ;  People  v.  Briggs,  60  How.  Pr.  17 ;  People  v.  Glen,  173 
N.  Y.  395;  People  v.  Bestenblat,  1  Abb.  Pr.  268;  People  v. 
Hyler,  2  Park.  Cr.  Rep.  570;  People  v.  Petrea,  1  K  Y.  Cr. 
Rep.  198;  People  v.  Sellick,  4  N.  Y.  Cr.  Rep.  329;  People  v. 
Haines,  6  N.  Y.  Cr.  Rep.  100;  People  v.  5ricfcner,  8  N.  Y.  Cr. 
Rep.  217.) 

Bobert  P.  Thompson  for  respondent  A  witness  unexpect- 
edly hostile  may  be  contradicted  and  impeached.  (Underbill 
on  Crim.  Ev.  262;  People  v.  Kelly,  113  N.  Y.  647;  Vollkom- 
mer  v.  Cody,  177  N.  Y.  129 ;  Moloney  v.  Martin,  81  App.  Div. 
432.)  The  map  was  properly  admitted  in  evidence.  {People 
V.  Bimieri,  180  N.  Y.  163.^  The  order  denying  defendant's 
motion  to  dismiss  the  indictment  was  not  erroneous  and  Justice 
Davy's  decision  was  right.  {People  v.  Diamond,  72  App.  Div. 
281;  People  v,  Johnson,  185  N.  Y.  219.)  The  grand  jury  has 
the  power,,  by  virtue  of  section  392  of  the  Criminal  Code,  to 
decide  whether  a  child  is  of  suflScient  understanding  to  com- 
prehend the  nature  of  an  oath.  {People  v.  Willis,  23  Misc. 
Rep.  578;  People  v.  Farrell,  20  Misc.  Rep.  219;  People  v. 
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Wynant,  24  Misc.  Rep.  361 ;  People  v.  Dorthy,  50  App.  Div. 
60;  People  v.  Naughton,  7  Abb.  [N.  S.]  421;  Hackley  Case, 
21  How.  Pr.  53;  Matter  of  Chote,  8  N.  Y.  Or.  Rep.  7;  People 
V.  Molineux,  27  Misc.  Rep.  79;  Eighmy  v.  People,  79  N.  Y. 
546 ;  People  v.  ProsJcey,  37  Misc.  Rep.  367 ;  People  v.  StrivaH, 
47  Misc.  Rep.  252.)  The  district  attorney  did  not  make  im- 
proper statements  to  the  prejudice  of  defendant  during  the 
trial  nor  in  his  summing  up.  (People  v.  Doody,  172  N.  Y. 
166;  People  v.  Flannigan,  156  N.  Y,  366.) 

Webner,  J. : 

On  the  23d  day  of  June,  1903,  the  dead  body  of  Thomas  Ma- 
haney,  Jr.,  was  found  in  a  field  which  was  part  of  a  small  farm 
occupied  by  him,  his  wife  and  their  children,  in  the  town  of 
Farmington,  in  the  county  of  Ontario.  The  deceased  had 
plainly  been  killed  by  some  person  armed  with  a  shotgun  loaded 
with  No.  6  shot,  for  in  his  left  temple  there  was  a  large  wound 
filled  with  shot  of  that  size,  surrounded  over  a  circumference 
of  about  two  and  one-half  inches  with  somewhat  scattered  per- 
forations caused  by  the  same  kind  of  missiles,  many  of  which 
had  passed  through  the  temporal  bone  and  penetrated  the  brain. 
Suspicion  pointed  to  the  defendant  as  the  perpetrator  of  the 
foul  deed.  He  was  arrested  and  indicted  upon  the  charge  of 
murder  in  the  first  degree.  His  trial  and  conviction  followed 
and  he  has  now  appealed  to  this  court.  The  case  of  the  prose- 
cution rests  wholly  upon  circumstantial  evidence,  in  which  the 
element  of  motive  is  an  important  factor.  The  principal  ques- 
tion we  have  to  consider  is  whether  the  circumstances  arrayed 
against  the  defendant  form  so  complete  and  strong  a  chain  of 
evidence  as  to  exclude  beyond  a  reasonable  doubt  every  hypoth- 
esis save  that  of  his  guilt  As  that  necessitates  a.  recital  of 
the  essential  features  of  the  evidence  submitted  to  the  jury,  it 
may  conduce  to  clearness  and  brevity  of  statement  if  we  begin 
the  narrative  with  the  earliest  mention  of  the  relations  of  the 
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decedent  and  the  defendant  toward  each  other,  and  then  con- 
tinue it  chronologically  down  to  its  tragic  ending. 

The  story  hegins  at  a  period  preceding  the  year  1896  when 
the  decedent,  then  a  youth  of  eighteen,  resided  with  his  parents 
on  a  small  place  near  the  scene  of  the  homicide,  and  the  defend- 
ant and  his  wife  and  children  lived  on  the  premises  which  they 
occupied  at  the  time  when  the  defendant  was  charged  with  the 
commission  of  this  crime.  We  are  not  informed  as  to  the  char- 
acter or  extent  of  the  relations  between  these  two  men  at  that 
early  period,  beyond  what  may  be  inferred  from  their  proximity 
of  residence  in  a  rural  community.  In  1894  the  defendant  had 
been  convicted  of  some  criminal  oflFense  for  which  he  had  been 
sentenced  to  serve  a  term  of  one  year  in  the  penitentiary.  Upon 
his  release  from  incarceration  at  some  time  in  1895  he  returned 
to  his  home,  and  soon  thereafter  was  again  arrested  at  the  in- 
stance of  his  wife  upon  the  charge  of  assault.  At  the  trial  upon 
that  charge,  which  took  place  before  a  justice  of  the  peace  and 
a  jury,  the  defendant  conducted  his  own  defense  and  sought  to 
justify  or  palliate  the  alleged  offense  with  the  countercharge 
that  during  his  previous  incarceration  his  wife  had  been  guilty 
of  criminal  intimacy  with  young  Mahaney,  the  deceased,  with 
the  result  that  she  was  then  pregnant,  and  to  prove  his  assertion 
he  compelled  her  to  rise  in  the  presence  of  the  jury  and  pointed 
out  her  condition.  In  conversation  with  one  Rush,  a  farmer  by 
whom  the  defendant  was  employed  at  that  time  or  soon  there- 
after, the  latter  told  the  former  that  "when  he  came  out  of 
the  workhouse  his  wife  admitted  to  hini  that  she  was  in  the 
family  way,  and  Thomas  Mahaney  was  the  father  of  the  child, 
and  he  said  he  was  going  to  kill  him,  if  he  didn't  kill  him  within 
ten  years."  At  about  that  time  the  defendant  also  told  one  Rog- 
ers that  the  deceased  was  responsible  for  his  wife's  condition ; 
that  he  had  been  running  everywhere  with  her  during  the  defend- 
ant's absence,  and  that  he  would  *'  shoot  the  s of  a  b— — ." 

In  the  spring  of  1898  the  defendant  applied  to  McLouth,  the 
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justice,  for  a  peace  warrant  against  the  deceased,  stating  that 
the  latter  ^^  abused  him  and  wouldn't  allow  him  to  go  in  the 
road ;  that  when  he  went  anywhere  he  had  to  go  cross  lots ;  he 
didn't  dare  go  in  the  road ;  he  was  afraid  of  him."  Later  in  the 
same  year  the  defendant  was  arrested  for  an  alleged  assault 
upon  one  Morris  Mahaney.  At  that  time  he  stated  to  the  same 
justice  of  the  peace  "  that  Tom  (the  deceased)  was  the  cause 
of  all  that  trouble ;  "  that  he  had  sent  Morris  over  to  the  de- 
fendant's place  to  break  the  windows  so  that  the  defendant 
would  conmiit  an  assault  upon  Morris  and  then  be  arrested  for 
it 

In  January,  1900,  the  deceased  was  married  to  Mary  Shea. 
The  young  couple  at  once  took  up  their  abode  in  the  city  of 
Rochester  and  remained  away  from  Farmington  until  the  fall 
of  1902,  when  they  returned  to  reside  upon  the  place  where  the 
deceased  met  his  death.  The  record  is  silent  as  to  this  interval 
of  about  four  years,  until  the  deceased  and  his  wife  were  about 
to  return  to  Farmington  in  October,  1902,  wfcen  the  defendant 
had  a  conversation  with  one  Ebert  in  the  fruit  evaporating 
establishment  of  one  Johnson.  Ebert  stated  that  it  was  reported 
that  the  deceased  was  about  to  return  to  Farmington,  when  the 
defendant  said,  "  By  Grod,  if  he  comes  back  there  I  will  put 
him  out  of  the  way,"  to  which  Ebert  replied,  "  You  had  better 
keep  your  hands  off  from  Tom,  he's  a  pretty  good  man,"  and  the 
defendant  rejoined  by  saying,  "  I  don't  intend  to  put  my  hands 
on  him  to  put  him  out  of  the  way." 

About  a  month  before  the  deceased  and  his  wife  went  back 
to  Farmington,  the  elder  Mahaney,  father  of  the  deceased,  had 
a  talk  with  the  defendant.  The  latter  said,  "  I  hear  Tom  is 
coming  back  to  live  in  the  neighborhood ;  you  tell  Tom  by  God 
Almighty,  if  he  ever  comes  to  that  street  again,  he  won't  last 
but  a  little  while,  and  you  be  sure  and  tell  it  to  him."  The 
deceased  and  his  wife  returned  to  Farmington  and  took  up 
their  abode  on  the  place  where  the  former  met  his  deatii.    After 
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they  had  lived  there  about  four  weeks  the  latter  heard  the  de- 
fendant talking  in  the  road.  It  was  near  midnight  and  was 
dark,  so  that  she  could  not  see  him,  but  she  knew  his  voice. 
She  heard  him  say,  "  Mahaney,  I  will  lay  for  you ;  I  will  serve 
twenty  years  for  you ;  you're  before  me,"  or  that  in  substance. 
At  about  this  time  the  defendant  went  one  evening  to  the  house 
of  Mrs.  Mahaney,  the  mother  of  the  deceased.  He  was  intoxi- 
cated and,  referring  to  the  circumstance  that  the  deceased  had 
been  a  witness  against  him  upon  his  trial  for  assault  upon 
Morris  Mahaney,  he  said  he  would  "meet  him  some  day  for 
what  he  had  done."  Then  there  was  an  occasion  .  when  the 
defendant  had  a  conversation  at  his  home  with  one  Nicholson, 
in  which  the  former  is  quoted  as  saying  that  he  would  "  take  the 
liver  and  heart  out  of  that  man"  (referring  to  the  deceased) 
"  and  whittle  it  away  as  easily  as  he  could  whittle  the  stick  that 
he  held  in  his  hand."  Substantially  of  the  same  purport  was 
another  conversation  between  the  defendant  and  the  Brodericks, 
husband  and  wife,  in  which  the  defendant  is  charged  with  say- 
ing, "  Tom  Mahaney  is  a  perjurer  and  he  could  take  his  knife 
and  cut  out  his  heart  and  chew  it." 

Coming  down  to  a  period  about  ten  days  before  the  homicide, 
the  wife  of  the  deceased  testified  that  the  defendant  came  home 
from  town  one  night  and  his  wife  came  out  of  the  house  to 
assist  him  in  unhitching  the  horse.  On  that  occasion  she  heard 
the  defendant  say  "  he  had  the  ammunition  to  fix  Mahaney  now, 
and  there  were  others  he  would  fix  with  him;  two  or  three 
others."  That  the  defendant's  wife  spoke  to  him  and  told  him 
to  keep  still,  and  he  replied,  "  no,  he  wouldn't ;  he  would  fix 
him ;  he  would  shoot  him."  At  about  this  same  time  the  defend- 
ant, in  a  conversation  with  one  Johnson,  said  that  certain  per- 
sons were  meddling  with  his  things  and  taking  some  of  them, 
and  he  mentioned  the  names  of  Welch,  John  Mahaney  and  the 
deceased,  saying:  ^^  They  will  find  some  one  dead  here  if  this 
thing  continues." 
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A  few  days  before  the  homicide  the  defendant,  in  a  con- 
versation with  the  Cornelius,  father  and  son,  said  to  the  latter, 
"  you  are  afraid  of  Tom  Mahaney,"  and  upon  receiving  a  reply 
in  the  negative  he  said,  "  I  will  do  away  with  the  black  cuss.  I 
will  do  away  with  the  black  s of  a  b ." 

We  now  pass  to  the  consideration  of  the  events  of  the  fatal 
day.  The  defendant  and  his  wife  drove  to  Canandaigua.  The 
time  of  their  going  and  the  duration  of  their  stay  is  not  defi- 
nitely shown.  They  seem  to  have  been  there  as  late  as  between 
two  and  three  o'clock  in  the  afternoon,  for  Kelly,  a  saloon- 
keeper, says  the  defendant  was  at  his  place  at  that  hour  some- 
what under  the  influence  of  liquor.  Behrens  and  the  two  Cor- 
nelius, who  were  at  work  in  a  gravel  pit  near  the  homes  of  the 
Mahaneys  and  the  Sextons,  saw  the  defendant  and  his  wife 
driving  homeward  a  few  minutes  after  four  o'clock.  The  de- 
fendant's wife  testified  that  they  reached  their  house  at  about 
five  o'clock,  and  this  statement  is  corroborated  by  the  daughter 
Anna,  who  assisted  in  unhitching  the  horse. 

Here  we  pause  to  take  up  the  movements  of  the  deceased  as 
disclosed  by  the  record.  He  had  been  at  work  earlier  in  the 
day  "  drilling  in  "  beans  for  farmer  Edmonston,  and  returned 
home  about  three  o'clock,  bringing  with  him  the  latter's  drill 
and  drag  and  his  own  team.  He  started  at  once  to  "  drag  "  a 
field  that  lay  westerly  from  his  house,  leaving  the  drill  at  the 
bam.  Having  finished  his  "  dragging,"  the  deceased  returned 
to  the  house  where  his  wife  had  been  picking  over  beans  that 
were  to  be  *'  drilled  "  into  the  ground  that  had  been  prepared 
for  them.  He  partook  of  a  lunch,  changed  some  of  his  outer 
clothing,  hitched  his  team  to  the  "  drill "  which  had  been  filled 
with  beans  brought  from  Edmonston's,  and  then  went  back 
to  the  field,  beginning  to  drill  in  the  southwesterly  comer  where 
the  westerly  line,  which  separates  the  premises  of  the  deceased 
from  those  of  the  defendant,  runs  on  an  angle  that  required  the 
"  drilling  "  of  a  number  of  short  rows  of  varying  lengths  before 
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this  planting  process  could  be  continued  in  rows  extending 
north  and  south  from  one  end  of  the  field  to  the  other.  The 
"  drill "  had  been  driven  back  and  forth  on  these  short  rows 
four  times  and  had  been  turned  at  a  point  as  near  as  possible 
to  the  west  fence  of  the  deceased,  when  the  shot  was  fired  which 
caused  his  death,  and  the  team  started  for  the  bam  on  a  fast 
trot.     This  was  at  about  five-thirty  in  the  afternoon. 

At  this  juncture  it  will  be  desirable  to  take  a  more  critical 
view  of  the  scene  of  the  crime  and  its  surroundings.  The  prem- 
ises occupied  by  the  deceased  and  his  wife  consisted  of  between 
fiive  and  six  acres  of  land  fronting  on  a  road  running  north  and 
south  between  Canandaigua,  in  the  county  of  Ontario,  and  Pal- 
myra, in  the  county  of  Wayne.  Next  north  and  fronting  on  the 
same  road  were  the  premises  of  the  elder  Mahaney,  consisting 
of  ten  or  twelve  acres,  and  flanked  on  the  north  by  a  road  run- 
ning east  and  west  The  premises  of  the  defendant  were  next 
south  of  the  premises  of  the  deceased,  fronting  on  the  north 
and  south  road,  extending  westerly  to  the  westerly  line  of 
the  premises  of  the  two  Mahaneys,  father  and  son,  and  from 
thence  continuing  southerly  on  an  obtuse  angle  to  the  east 
and  west  road  above  mentioned,  thus  bounding  the  premises 
of  the  deceased  both  on  the  south  and  west.  That  portion 
of  the  defendant's  lands  which  lay  westerly  of  those  occu- 
pied by  the  deceased  consisted  wholly  of  swamp,  with  the 
exception  of  a  knoll  about  fourteen  rods  square,  which  had 
been  planted  with  strawberries.  The  place  where  the  body 
of  the  deceased  was  found  is  near  the  line  which  forms  the 
western  boundary  of  his  premises  and  the  eastern  boundary 
of  the  land  of  the  defendant.  Along  the  line  of  the  fence 
marking  this  boundary  there  are  some  bushes  and  a  few 
swamp  trees,  which  obstructed  the  view  between  the  Mahaney 
land,  where  the  body  of  the  deceased  was  found,  and  the  straw- 
berry patch  on  the  defendant's  land.  At  a  point  six  feet  west 
of  where  the  body  of  the  deceased  was  found  and  fifteen  inches 
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west  of  this  boundary  fence  there  stood  upon  the  defendant's 
land  a  small  tree  overgrown  with  young  vines. 

The  gunshot  report  above  referred  to  had  been  heard  by  a 
number  of  persons.  One  of  these,  Bertha  McCauley,  who 
lived  to  the  northwest  of  the  locus  in  quo,  was  picking  cherries 
at  that  time.  She  saw  the  defendant  coming  down  the  path 
toward  the  swamp.  Within  fifteen  minutes  of  her  first  sight 
of  him  she  heard  the  report  of  a  gun  and  then  she  saw  Ma- 
haney's  team  running  towards  the  bam.  At  the  coroner's  in- 
quest the  defendant  admitted  that  he  had  last  seen  the  deceased 
alive  at  about  five-thirty  in  the  afternoon  before,  which  was  the 
day  of  the  shooting;  that  the  deceased  was  then  "drilling" 
on  the  west  side  of  his  lot,  and  that  he,  the  defendant,  was  then 
at  the  berry  patch  on  his  premises.  The  defendant's  daughter 
saw  him  going  toward  the  berry  patch,  and  this  is  corroborated 
by  his  wife,  although  both  of  these  witnesses  say  the  defendant 
was  carrying  a  berry  crate,  while  that  is  denied  by  the  witness 
McCauley  who  says  rhe  saw  nothing  in  the  defendant's  hands. 
The  defendant's  daughter  thought  her  father  had  returned  to 
the  house  before  she  heard  the  shot,  and  at  the  coroner's  inquest 
the  defendant's  wife  testified  that  in  the  course  of  about  one- 
half  hour  after  she  and  her  husband  had  returned  from  Canan- 
daigua,  the  latter  came  into  the  house,  when  she  asked  him  if 
he  had  heard  a  shot,  to  which  he  replied  in  the  negative,  and 
then  he  asked  her  if  she  had  heard  one,  to  which  she  said  she 
had. 

Meanwhile  the  wife  of  the  deceased,  having  finished  her  task 
of  picking  over  beans,  started  to  take  them  out  to  the  bam. 
There  she  saw  the  driverless  team.  In  the  same  instant  Mrs. 
Mahaney,  the  mother  of  the  deceased,  came  along,  and  a  search 
was  instituted  which  resulted  in  the  finding  of  the  body  of  the 
deceased  at  the  place  above  indicated.  The  body  lay  on  the 
stomach,  with  the  left  side  of  the  face  and  head  upon  the  ground 
in  a  pool  of  blood.     The  left  temple  had  been  shattered  by  a 
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volley  of  shot;  well  bunched,  most  of  them  penetrating  the 
superficial  structure  of  the  skin,  and  many  more  passing  into 
and  through  the  membrane  of  the  brain.  One  hundred  of 
these  missiles  were  within  an  area  of  about  two  and  one-half 
inches,  extending  from  the  top  of  the  nose  to  the  last  posterior 
shell  of  the  ear,  and  there  were  others  scattered  in  the  face, 
neck  and  scalp.  The  left  eye  had  been  punctured  and  a  large 
portion  of  its  contents  had  leaked  out.  The  cause  of  death  was 
plainly  visible  and  unmistakable.  The  tree,  above  referred  to 
as  standing  upon  the  land  of  the  deceased  at  a  point  about  fif- 
teen inches  from  the  barbed  wire  line  fence  and  in  a  direct  line 
between  the  strawberry  patch  and  the  place  where  the  deceased 
had  paused  to  turn  his  drill,  had  been  perforated  with  shot, 
covering  a  space  of  about  65-100  of  a  foot  in  size,  which  was 
about  five  feet  four  inches  from  the  ground,  and  the  vine  which 
clustered  about  the  tree  had  been  cut  off  at  the  same  place. 

The  news  of  the  tragedy  spread  rapidly,  and  soon  the  neigh- 
bors within  a  radius  of  half  a  mile  or  more  galiiered  in  the 
stricken  home,  but  the  Sextons,  next  door  neighbors,  were  not 
there.  At  about  seven  o'clock  in  the  evening  Mrs.  Behrens, 
who  had  been  at  the  Mahaneys  since  the  discovery  of  the 
tragedy,  went  after  the  Welchs,  who  were  also  neighbors.  In 
going  she  passed  tl^e  defendant  who  asked  her  what  was  the 
matter,  to  which  she  replied  "  nothing  much,"  and  in  returning 
from  the  Welchs  the  party  met  the .  defendant  who  said  to 
Welch,  "  Ed,  don't  go  there."  Later  that  night,  at  about 
eleven  o'clock,  when  some  of  the  neighbors  were  still  at  the 
Mahaneys,  the  defendant  went  to  the  home  of  Cornelius,  who 
asked  the  defendant  what  he  wanted,  to  which  the  latter  re- 
plied, "  Have  you  seen  my  wife  ?  She  is  crazy,  she  is  throwing 
things  around  the  house,  and  has  stole  my  gun  and  is  shooting, 
shooting  everybody.  You  know  I  have  got  a  baby  to  nurse, 
come  out  and  help  me  in  my  trouble."  Half  an  hour  later  he 
appears  at  the  door  of  the  Mahaneys.     A  Mrs.  Hughes,  who 
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was  there,  heard  some  one  muttering  outside  of  the  house  and 
went  to  the  door  where  she  found  the  defendant,  who  said,  "  I 
want  my  wife,"  and  upon  being  told  that  she  was  not  there 
he  left  the  house.  This  is  corroborated  by  the  widow  of  the 
deceased,  who  heard  Mrs.  Hughes  talking  to  some  one  to  whom 
she  said,  "  you  are  not  wanted  here."  The  significance  of  this 
testimony  becomes  apparent  when  we  refer  to  the  evidence  of 
the  defendant's  wife,  to  the  eifect  that  after  her  return  from 
Canandaigua  she  did  not  leave  her  house  again  that  day. 

Having  thus  outlined  the  salient  circumstances  and  events 
which  preceded  and  surrounded  the  homicide,  it  yet  remains 
to  summarize  the  circumstances  bearing  upon  the  character  and 
ownership  of  the  weapon  by  means  of  which  the  death  of  Ma- 
haney  is  thought  to  have  been  effected.  That  Mahaney's  death 
was  caused  by  a  shot  from  a  gun  loaded  with  No.  6  shot  cannot 
be  doubted.  The  character  of  the  wound,  the  number  and 
nature  of  the  missiles  found  in  the  body,  and  the  perforations 
and  abrasions  upon  the  tree  and  vine  referred  to,  all  preclude 
the  possibility  of  any  other  hypothesis.  That  the  defendant 
had  possessed  a  shotgun  as  late  as  two  weeks  before  the  homi- 
cide can  hardly  be  doubted,  for  his  wife  testified  to  that  effect. 
She  said  it  had  disappeared  about  that  time  with  a  razor  and 
some  other  articles,  and  both  Mr.  and  Mrs.  Lawrence  say  the 
defendant  told  them  the  same  story.  Behrens  had  seen  the 
defendant  engaged  in  shooting  with  a  shotgun  back  of  the  Cor- 
nelius barn  a  week  or  two  before  the  homicide,  and  this  is  cor- 
roborated by  the  younger  Cornelius,  who  says  it  was  the  same 
gun  which  he  had  frequently  seen  in  the  defendant's  possession ; 
that  it  was  a  twelve-gauge  gun  for  which  he  at  one  time  pur- 
chased some  No.  6  shot  at  defendant's  request.  It  also  ap- 
pears that  the  defendant  borrowed  a  rifle  from  Mr.  Lawrence 
about  two  weeks  before  the  homicide,  but  it  had  been  returned 
at  least  two  days  before  that  event  After  the  homicide  some 
empty  twelve-gauge  shells  were  found  in  the  swamp  and  at 
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other  places  on  the  defendant's  premises.  On  the  morning 
after  young  Mahaney's  death  his  father  found  a  twelve-gauge 
gun  wad  a  little  to  the  east  of  where  the  body  had  lain,  and 
other  gun  wads  of  the  same  size  were  later  found  a  foot  or  so 
west  of  the  tree  which  had  been  perforated  with  shot.  The  gun 
which'  the  defendant  had  owned  was  not  found,  and  was  not 
accounted  for  at  the  trial,  except  as  stated  in  the  testimony  of 
the  defendant's  wife  and  of  Mr.  and  Mrs.  Lawrence. 

Thus  we  have  a  story  containing,  in  varying  degree,  the 
different  elements  which  are  essentials  in  a  case  of  circum- 
stantial evidence.  A  powerful  motive,  fed  and  fostered  by 
the  periodical  recollection  and  recital  of  the  decedent's  sup- 
posed invasion  of  the  defendant's  connubial  bed — a  wrong 
which  no  man  can  ever  forget  and  which  few  have  ever  at- 
tempted to  forgive — ;  a  series  of  bitter  denunciations  and 
threats  of  violence  against  the  deceased  by  the  defendant,  be- 
ginning soon  after  his  discovery  of  the  reputed  liaison  between 
his  wife  and  the  deceased,  and  continuing  until  the  marriage 
of  the  latter  and  his  removal  from  the  neighborhood ;  a  renewal 
of  these  denunciations  and  threats  when  it  was  reported  that 
the  deceased  had  decided  to  come  back  to  the  neighborhoocj,  and 
again  continued  practically  down  to  the  fatal  day,  under  cir- 
cumstances indicating  that  this  was  the  subject  uppermost  in 
the  defendant's  mind  when  his  passions  were  inflamed  by 
indulgence  in  intoxicating  liquor;  the  sudden  and  mysterious 
disappearance  of  the  shotgun  which  the  defendant  had  owned 
and  openly  possessed  for  a  long  time  down  to  within  two  weeks 
of  the  homicide;  the  defendant's  trip  to  Canandaigua  on  the 
day  of  the  homicide  and  his  return  home  somewh'it  the  worse 
for  liquor;  his  presence  in  the  swamp  lot  at  the  time  of  the 
shooting  when  he  and  the  deceased  were  separated  by  only  a 
few  rods  of  space  and  no  other  human  being  was  near;  the 
firing  of  the  deadly  charge  and  its  train  of  indications  pointing 
to  the  locality  where  the  defendant  was  seen  as  the  spot  from 
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whence  the  shot  had  proceeded;  the  defendant's  aloofness  and 
apparent  indiflFerence  during  the  hours  following  the  tragedy, 
when  all  the  other  neighbors  of  the  bereaved  family  had  gath- 
ered to  assist  and  comfort  them;  his  later  visits  that  night  to 
the  homes  of  Cornelius  and  the  deceased,  pretending  to  be  in 
search  of  his  wife,  who  was  then  under  his  own  roof  where  she 
had  been  every  moment  since  the  shooting;  and  his  statement 
to  the  effect  that  his  wife  had  stolen  his  gun  and  was  threaten- 
ing to  shoot  everybody,  although  he  had  said  to  the  Lawrences 
two  weeks  before  the  homicide  that  his  gun  had  disappeared. 
These  facts  and  circumstances,  uncontradicted  and  unexplained, 
were  submitted  to  a  jury  of  the  defendant's  peers,  under  a 
charge  so  fair  and  favorable  that  no  exception  was  taken,  and 
a  verdict  of  guilty  was  rendered.  After  a  most  careful  and 
searching  scrutiny  of  this  array  of  facts  and  circumstances,  we 
find  ourselves  unable  to  assent  to  the  appellant's  contention  that 
they  are  insufficient  to  sustain  this  judgment  of  conviction. 
The  chain  is  not  equally  strong  in  all  its  parts,  but  it  is  so  con- 
nected that  we  think  it  was  competent  for  the  jury  to  decide 
that,  beyond  every  reasonable  doubt  and  to  the  exclusion  of 
every  other  hypothesis,  the  defendant  was  the  guilty  slayer  of 
the  defendant.  With  that  decision,  resting  upon  such  a  foun- 
dation, we  have  no  power  to  interfere,  unless  the  defendant's 
substantial  rights  have  been  injuriously  affected  in  the  conduct 
of  the  trial. 

The  learned  counsel  for  the  appellant  has  very  ably  presented 
for  our  consideration  various  objections,  exceptions  and  alleged 
irregularities  in  the  trial  as  grounds  for  the  reversal  of  this 
judgment  of  conviction.  Addressing  ourselves  first  to  his  criti- 
cism that  the  general  attitude  of  the  learned  trial  justice,  as 
evidenced  by  his  rulings,  his  charge  and  his  indulgence  of  the 
district  attorney,  was  calculated  to  influence  the  jury  against 
the  defendant,  we  deem  it  no  less  a  pleasure  than  a  duty  to  say 
that  rarely  are  we  called  upon  to  decide  an  appeal  in  a  capital 
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case  in  which  there  is  so  little  to  criticise  upon  these  grounds. 
We  have  had  frequent  occasion  of  late  to  deprecate  the  methods 
employed  by  some  district  attorneys  in  criminal  trials,  and  to 
disapprove  of  the  complacency  of  some  trial  judges  in  dealing 
with  the  most  obvious  misuses  of  a  public  prosecutor's  official 
prerogatives  and  powers.  It  is  quite  natural  that  the  discussion 
of  such  matters  in  the  opinions  of  courts  should  sometimes  sug- 
gest to  the  members  of  the  profession  the  idea  of  raising  similar 
questions  in  cases  where  an  impartial  judicial  examination  will 
disclose  but  little  to  criticise  and  nothing  to  condemn.  In  such 
instances  we  should  be  no  less  willing  to  express  our  approval 
than  we  are  in  other  circumstances  to  publish  our  denunciation 
of  what  is  unfair,  unprofessional  or  unjust.  Applying  this  rule 
to  the  case  at  bar,  we  feel  bound  to  say  that  we  are  impressed 
by  the  evident  fairness  and  impartiality  of  the  presiding  jus- 
tice. There  was  nothing  in  his  attitude  or  rulings,  as  disclosed 
by  the  record,  that  suggests  the  slightest  bias,  and  his  charge 
to  the  jury  was  so  judicial,  so  comprehensive  and  so  free  from 
error  as  to  evoke  no  exception  from  a  defendant's  counsel  whose 
zeal  and  learning  have  uncovered  every  possible  point  in  the 
case.  Nor  can  we  find  any  just  ground  for  unfavorable 
criticism  of  the  district  attorney's  conduct  of  the  trial.  While 
a  prosecuting  officer  is  vested 'with  some  quasi-judicial  powers 
which,  in  these  days^  are  unfortunately  quite  as  often  honored 
in  the  breach  as  in  the  observance,  we  must  not  forget  that  the 
prosecution  of  crimes  cannot  be  conducted  in  the  carefully 
weighed  and  measured  language  of  judicial  opinions.  The 
precise  latitude  within  which  prosecutions  may  properly  be 
presented  cannot  be  circumscribed  by  any  exact  standard,  for 
no  two  cases  are  alike,  and  the  courts  have  neither  power  nor 
inclination  to  regulate  the  manners  and  methods  of  district 
attorneys,  so  long  as  they  do  not  openly  offend  against  pro- 
fessional propriety  or  interfere  with  the  due  and  orderly  ad- 
ministration of  criminal    justice.     We    think  that  when  the 
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prosecution  of  the  ease  at  bar  is  subjected  to  the  test  of  this 
necessarily  flexible  rule,  it  is  but  simple  justice  to  say  that  the 
district  attorney  was  no  more  zealous  and  no  less  judicial  than 
he  had  a  right  to  be. 

The  specific  assignments  of  error  urged  upon  our  attention 
may  be  disposed  of  with  a  very  brief  discussion.  It  is  said 
that  the  district  attorney  was  permitted  to  cross-examine  and 
impeach  his  own  witnesses,  the  defendant's  wife  and  daughter. 
The  reason  of  the  rule  upon  which  that  contention  is  based  sug- 
gests the  exceptions  that  are  necessary  to  its  practical  applica- 
tion. The  party  who  calls  a  witness,  certifies  his  credibility. 
Therefore,  a  witness  may  not  be  impeached  by  the  party  at 
whose  instance  he  testifies.  This  general  rule  is  subject,  how- 
ever, to  the  exception  that,  when  a  witness  proves  hostile  or  un- 
willing, the  party  calling  him  may  probe  his  conscience  or  test 
his  recollection,  to  the  end  that  the  whole  truth  may  be  laid 
bare ;  and  the  extent  to  which  this  may  be  done  depends  upon 
judicial  discretion  exercised  in  the  light  of  the  circumstances 
in  which  the  question  arises.  That  these  two  persons,  wife  and 
daughter  of  the  defendant,  were  unwilling  witnesses  against 
him  was  manifest  from  their  relations  to  him  and  from  their 
apparent  lack  of  recollection.  It  was,  therefore,  permissible 
for  the  district  attorney  to  ply  them  with  leading  questions,  and 
even  to  cross-examine  them.  {Becker  v.  Koch,  104  N.  Y.  401 ; 
People  V.  Kelly,  113  N.  Y.  647,  652,  7  N.  Y.  Crim.  Rep.  40.) 
It  is  to  be  observed,  moreover,  that  the  question  is  really  aca- 
demic, for  these  witnesses  contradicted  none  of  their  earlier 
statements  tending  to  favor  the  defendant,  but  simply  reiter- 
ated them. 

It  is  said  that  a  map  purporting  to  show  the  locus  in  quo  was 
improperly  admitted  in  evidence.  The  specific  complaint  in 
that  behalf  is  that  the  map  contained  certain  red  lines  de- 
signed to  represent  the  path  followed  by  the  defendant  in  going 
from  his  house  to  the  scene  of  the  homicide.     The  answer  to 
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this  objection  is  that,  although  the  general  features  of  the  map 
were  verified  by  the  examination  of  the  surveyor  who  made  it, 
there  is  not  a  word  of  testimony  in  the  record  to  indicate  what 
these  red  lines  referred  to.  They  are  not  identified  or  char- 
acterized on  the  map  itself,  and  no  one  examining  it  could  form 
any  dennite  idea  as  to  the  meaning  or  purpose  of  these  lines. 
It  may  be  added,  also,  that  even  if  it  were  admitted  that  these 
lines  indicated  the  path  pursued  by  the  defendant,  that  circum- 
stance would  add  nothing  to  the  probative  force  of  the  Peo- 
ple's evidence,  since  the  defendant's  presence  in  the  strawberry 
patch  at  about  the  time  of  the  homicide  was  proven  out  of  his 
own  mouth  at  the  coroner's  inquest  and  established  upon  this 
trial  by  the  duly  authenticated  minutes  of  that  proceeding. 

It  is  also  claimed  that  the  learned  trial  court  erroneously 
refused  to  permit  defendant's  counsel  to  cross-examine  the  Peo- 
ple's witness,  Jacob  Cornelius,  from  the  minutes  of  his  evi- 
dence given  at  the  coroner's  inquest.  It  appears  that  the  cor- 
oner, while  a  witness  before  the  grand  jury,  inserted  in  his 
coroner's  minutes  the  name  "  Thomas  Cornelius,  Jr.,"  upon 
a  page  which,  but  for  such  interlineation,  would  seem  to  have 
contained  a  continuation  of  the  evidence  of  Jacob  Cornelius 
given  at  the  inquest.  At  the  trial,  during  the  cross-examination 
of  this  Cornelius,  defendant's  counsel  put  some  questions  to 
him  which  assumed  that  the  statements  appearing  upon  that 
part  of  the  minutes  referred  to  the  evidence  that  had  been  given 
by  him  before  the  coroner.  The  witness  was  a  Dutchman, 
illiterate  and  ignorant,  and  the  examination  had  become  badly 
involved,  when  the  question  arose  whether  that  portion  of  the 
coroner's  minutes  referred  to  contained  his  evidence  or  that  of 
Jacob  Cornelius,  Jr.  This  was  the  situation  when  the  court 
intervened  with  the  suggestion  that  the  defendant's  counsel 
could  ask  the  witness  about  anything  that  he  was  understood 
to  have  testified  to  before  the  coroner,  "  but  it  is  not  fair  to 
assume  that  he  did  make  the  statements  before  the  Coroner 
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that  are  under  the  name  of  Jacob  Cornelius,  Jr.  You  may  ask 
him,  however,  if  he  made  those  statements  in  view  of  the  fact 
of  these  corrections."  While  the  confusion  caused  by  the  cor- 
oner's interlineation  of  the  name  "  Thomas  Cornelius,  Jr.," 
in  his  minutes  does  not  appear  to  have  been  very  satisfactorily 
cleared  up,  it  is  evident  from  the  trial  court's  concluding  sen- 
tence above  quoted  that  the  defendant's  counsel  was  in  fact  not 
deprived  of  any  opportunity  to  cross-examine  Jacob  Cornelius. 
The  only  limitation  imposed  by  the  court  was  one  that  seems 
to  have  been  proper  under  the  circumstances,  and  we,  therefore, 
conclude  that  this  ruling  was  not  erroneous  or  prejudicial  to  the 
defendant. 

It  is  further  urged  that  the  defendant  was  deprived  of  a 
substantial  right  in  the  denial  of  his  motion  to  dismiss  the  in- 
dictment upon  which  he  was  tried.  This  motion  was  made,  not 
at  the  trial  of  the  defendant,  but  at  a  previous  term  of  the 
court  held  by  Mr.  Justice  Davy,  and  upon  three  separate 
grounds:  1.  That  improper  and  illegal  evidence  was  intro- 
duced before  the  grand  jury.  2.  That  the  statements  of  two 
unsworn  witnesses  were  received  by  the  grand  jury  without  any 
effort  by  the  court  to  ascertain  whether  these  witnesses,  being 
children  under  twelve  years  of  age,  understood  the  nature  of  an 
oath,  and,  if  not,  whether  they  were  possessed  of  sufficient  in- 
telligence to  justify  the  reception  of  their  evidence.  3.  That 
the  legal  evidence  produced  before  the  grand  jury  was  insuffi- 
cient to  warrant  the  finding  of  an  indictment  Neither  of  the 
grounds  upon  which  this  motion  was  made  is  recognized  by  the 
Code  of  Criminal  Procedure  (Sec.  313)  as  a  sufficient  rea- 
son for  setting  aside  an  indictment;  but  in  the  case  of  People 
V.  Glen  (173  N.  Y.  400,  17  K  Y.  Crim.  225),  we  had  occasion 
to  pass  upon  the  validity  of  that  section.  It  was  there  decided 
to  be  clearly  within  the  legislative  power  to  restrict  the  groimds 
upon  which  such  a  motion  could  be  made,  so  long  as  the  re- 
straint imposed  related  solely  to  matters  of  practice  or  pro- 
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cedure,  but  that  the  section  referred  to  was  not  intended  to 
affect;  and  could  not  curtail,  any  of  the  constitutional  rights 
of  an  indicted  defendant.  At  least  two  of  the  grounds  upon 
which  the  motion  was  made  to  dismiss  the  indictment  herein 
do  relate  to  the  defendant's  constitutional  rights,  for  a  grand 
jury  can  receive  none  but  legal  evidence  (Code  Crim.  Pro.  sec, 
256)  and  should  only  find  an  indictment  when  all  the  evidence 
taken  together,  is  such  as  in  their  judgment  would,  if  unex 
plained  or  uncontradicted,  warrant  a  conviction  by  a  trial  jury 
(Code  Crim.  Pro.  sec.  258.)  Whenever  it  clearly  appears, 
therefore,  that  the  legal  evidence  received  by  a  grand  jury  is 
insufficient  to  support  an  indictment ;  or  that  illegal  evidence  is 
the  sole  basis  for  an  indictment,  the  person  indicted  has  a  con- 
stitutional nght  to  make  a  motion  to  dismiss,  notwithstanding 
the  provisions  of  the  Code  to  the  contrary.  The  right  to  make 
a  motion  upon  these  substantial  grounds,  and  to  have  it  decided 
in  the  first  instance,  necessarily  implies  the  right  to  have  a 
review  of  an  adverse  decision,  at  least  in  the  absence  of  any 
statutory  limitation,  and  so  we  will  treat  this  as  one  of  the  ques- 
tions that  may  be  reviewed  by  this  court  upon  appeal  from  a 
judgment  of  conviction  in  a  capital  case.  While  this  somewhat 
extended  preliminary  discussion  of  the  question  is  pertinent 
upon  the  defendant's  right  to  have  a  review  of  the  denial  of 
his  motion  to  dismiss  the  indictment,  it  is  really  of  little  practi- 
cal importance  when  considered  in  the  light  of  the  record.  The 
averments  of  the  affidavits  upon  which  the  motion  was  made 
were  vague  and  unsatisfactory.  The  court's  attention  was 
directed  to  no  illegal  evidence  that  was  presented  to  the  grand 
jury,  and  the  very  general  charge  that  the  evidence  was  insuffi- 
cient is  supported  by  no  direct  or  infinite  statement.  In  short, 
the  moving  affidavits  are  simply  a  collection  of  the  broadest 
generalizations  stated  upon  information  and  belief.  The 
learned  trial  justice  before  whom  the  motion  was  made  had  the 
minutes  of  the  grand  jury  before  him.     He  decided  that  the 
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evidence  was  sufficient  to  sustain  the  indictment,  and  that  none 
of  the  evidence  was  illegal.  That  decision  is  clearly  supported 
by  the  record  before  us,  and  it  is  also  fortified  by  the  presump- 
tion that  an  indictment  is  found  upon  legal  and  sufficient  evi- 
dence. (People  v.  Mclntyre,  1  Parker's  Cr.  Kep.  372;  U.  8. 
v.  Wilson,  6  McLean,  611.) 

There  is  yet  another  phase  of  the  motion  to  dismiss  the  in- 
dictment that  needs  to  be  briefly  considered.  It  is  said  that 
two  of  the  children  of  the  defendant,  one  of  them  nine  years 
of  age  and  the  other  only  six,  were  witnesses  before  the  grand 
jury,  although  they  were  neither  sworn  nor  examined  by  the 
justice  who  presided  at  the  term  during  which  the  indictment 
against  the  defendant  was  found.  The  Code  of  Criminal  Pro- 
cedure (Sec.  392)  provides  that  "whenever  in  any  criminal 
proceedings  a  child  actually  or  apparently  under  the  age  of 
twelve  years  offered  as  a  witness  does  not  in  the  opinion  of  the 
court  or  magistrate  understand  the  nature  of  an  oath,  the  evi- 
dence of  such  child  may  be  received  though  not  given  under 
oath  if,  in  the  opinion  of  the  court  or  magistrate,  such  child 
is  possessed  of  sufficient  intelligence  to  justify  the  reception  of 
the  evidence.  But.  no  person  shall  be  held  or  convicted  of  an 
offense  upon  such  testimony  unsupported  by  other  evidence." 
As  we  understand  the  argument  of  the  learned  counsel  for  the 
appellant  it  is,  in  substance,  that  the  evidence  of  these  children 
could  not  legally  be  received  by  the  grand  jury  until  after  such 
a  preliminary  examination  as  is  provided  for  in  section  392, 
and  that  no  one  had  the  right  to  make  that  examination  but 
the  justice  who  presided  at  that  term  of  court.  If  we  assume 
for  the  instant  the  soundness  of  counsel's  contention,  that  does 
not  affect  the  validity  of  tlie  indictment.  The  justice  before 
whom  the  motion  to  dismiss  was  made  and  who  examined  the 
grand  jury's  minutes  decided  that  there  was  sufficient  other  evi- 
dence to  sustain  the  indictment.  That  is  in  accord  with  the 
general  rule  which  is  well  expressed  in  Underbill's  work  on 
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Criminal  Evidence  (Sec.  26),  as  follows:  "  The  fact  that  some 
incompetent  evidence  was  received  in  connection  with  compe- 
tent evidence,  or  an  incompetent  witness  examined,  is  not 
ground  for  quashing^  an  indictment,  for  these  errors  may  be 
corrected  upon  the  trial."  But  we  do  not  think  it  is  necessary 
to  dispose  of  the  question  upon  this  last-mentioned  ground.  A 
grand  jury,  although  for  some  purpose  a  part  of  the  court  in 
connection  with  which  it  is  convened,  is  in  some  aspects  a  sepa- 
rate and  independent  tribunal,  free  from  the  restraint  of  the 
court,  and  at  liberty  to  decide  upon  its  own  methods  of  pro- 
cedure in  so  far  as  they  are  not  controlled  by  statute  or  im- 
memorial usage  having  the  force  of  law.  One  of  the  attri- 
butes and  powers  of  this  independent  existence  is  to  decide 
when  and  in  what  order  witnesses  shall  be  called,  and,  to  some 
extent,  who  shall  be  called.  For  all  the  ordinary  purposes 
of  procuring  evidence  a  grand  jury  is  a  distinct  body  clothed 
with  authority  to  conduct  the  examination  of  witnesses  in  any 
way  that  does  not  conflict  with  established  legal  rules.  The 
court  has  no  general  control  over  witnesses  summoned  before  a 
grand  jury  except  to  punish  them  for  contumacy  or  contempt, 
and  we  cannot  see  upon  what  theory  it  could  be  held  that  a  grand 
jury  has  not  the  power  to  determine  for  itself  the  qualifications 
of  witnesses  of  tender  years  so  long  as  there  is  due  observance 
of  the  statutory  safeguards  enjoined  upon  other  tribunals  in 
similar  circumstances.  It  requires  no  violent  stretch  of  lan- 
guage or  of  legal  rules  to  apply  the  terms  of  the  statute  (Code 
Crim*.  Pro.  sec.  392)  to  grand  juries  as  well  as  to  courts  and 
magistrates,  and  when  that  is  done  it  ends  the  discussion  here, 
for  we  are  informed  by  the  district  attorney's  affidavit  that  the 
statute  was  literally  complied  with  in  the  examination  of  these 
children.  The  statute  authorizing  the  reception  of  the  un- 
sworn testimony  of  children  under  twelve  years  of  age  is  not 
in  derogation  of  any  constitutional  right  of  a  citizen.  {People 
Y.  Johnson,  185  N.  Y.  228,  20  N.  Y.  Crim.  109.) 
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Other  matters  are  pressed  upon  our  attention  by  the  able  and 
zealous  counsel  for  the  appellant,  but  we  do  not  regard  them  as 
of  suflBcient  importance  to  justify  the  further  continuance  of 
this  discussion.  Having  reviewed  this  case  with  a  full  reali- 
zation of  the  solemn  responsibility  that  attends  an  issue  of  life 
and  death,  our  duty  compels  us  to  decide  that  the  evidence  is 
sufficient  to  support  the  judgment  of  conviction  herein,  and  that 
the  record  discloses  no  errors  which  will  warrant  the  reversal  of 
that  judgment. 

CuLLEN^  Ch.  J.,  Gbay,  Haight,  Willabd  Baetlett  and 
Chase,  J  J.,  concur;  Vann,  J.,  not  voting. 

Judgment  of  conviction  affirmed. 
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SUPREME  COUBT-AFF.BIVISION-FIEtST  BEFABTMENT,* 

Feb.  8,  1907. 

THE  PEOPLE  V.  CHARLES  MURRAY  COLMEY. 

(117  App.  Div.  462.) 

(1).    Qband    Larceny — Obtaining     Monet     upon     Bond    by     False 
Representations — Evidence. 

The  defendant  was  indicted  and  convicted  of  grand  larceny,  first 
degree,  in  obtaining  money  by  falsely  representing  that  a  certain 
bond  upon  which  he  obtained  a  loan  was  a  subsisting  and  out- 
standing lien.    Evidence  considered  and  conviction  sustained. 

(2).  Same. 

When,  in  addition  to  the  misrepresentation  as  to  the  validity  of 
the  bond,  the  defendant  also  made  false  statements  as  to  the 
existence  of  a  trust  company  of  which  he  claimed  to  be  attorney 
and  that  the  person  who  wished  to  borrow  money  on  the  bond  was 
a  wealthy  man,  when  in  fact  he  was  a  notorious  criminal,  such 
minor  false  representations,  connected  with  the  principal  misrepre- 
sentation, are  part  of  the  res  gestcB  and  evidence  thereof  is 
admissible. 

(3).    Same— Defendant  Known  Under  Diftebent  Names. 

Admission  of  evidence  that  the  defendant  was  known  by  different 
names  in  various  parts  of  the  world  and  was  under  arrest  at  vari- 
ous times  and  was  under  requisition  for  extradition  to  another 
State  is  not  error  when  shown  to  excuse  the  delay  in  bringing  the 
defendant  to  trial.  Said  evidenoe  is  also  admissible  to  identify  the 
defendant  and  also  to  show  flight  from  the  scene  of  his  crime 
in  this  SUte. 

(4).  Same. 

When  the  fact  is  admitted  that  the  defendant  received  a  check 
for  twenty-five  dollars  for  alleged  services  as  an  attorney  in  the 
transaction,  the  contents  of  the  check  may  be  shown  without 
producing  the  instrument  when  the  defendant  is  not  indicted  for 
receiving  money  on  that  check. 

(6).  Same. 

When  the  defendant  under  indictment  is  traveling  under  many 
aliases,  a  witness  may  state  from  what  source  he  received  his 

♦  Afld.  188  N.  Y.  573. 
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information  as  to  the  whereabouts  of  the  defendant,  even  thougli 
the  person  who  gave  the  information  be  not  produced  as  a  witness. 

Appeal  by  the  defendant,  Charles  Murray  Colmey,  from  a 
judgment  of  the  Court  of  General  Sessions  of  the  Peace  in  and 
for  the  county  of  New  York,  rendered  on  the  26th  day  of 
February,  1906,  convicting  the  defendant  of  the  crime  of  grand 
larceny  in  the  first  degree,  and  also  from  an  order  denying  the 
defendant's  motion  for  a  new  trial. 

Clark  L,  Jordan,  for  the  appellant. 

E.  Crosby  Kindleberger,  Deputy  Assistant  District  Attorney, 
for  the  respondent. 

Houghton,  J.: 

The  defendant  was  indicted  in  January,  1902,  charged  with 
the  crime  of  grand  larceny  in  the  first  degree,  in  having  obtained 
$600  from  one  James  A.  Smith  by  falsely  representing  that  a 
certain  bond  of  the  New  York  and  Hempstead  Railroad  Comf- 
pany,  of  the  face  value  of  $1,000,  was  a  subsisting  and  out- 
standing first  mortgage  bond  against  said  railroad  not  yet  due, 
whereas^  in  fact,  it  was  not  outstanding  and  subsisting,  but  had 
been  foreclosed  and  was  of  no  value. 

The  trial  was  not  had  until  January,  1906,  and  it  resulting 
in  a  conviction  as  charged,  the  defendant  appeals,  alleging  that 
the  People  failed  to  establish  that  any  false  representations  were 
made  by  him,  or  that  the  bond  was  worthless,  and  that  many 
errors  prejudicial  to  him  were  committed  in  the  course  of  his 
trial. 

We  think  the  People  fully  established  that  the  defendant 
falsely  represented  that  the  bond  was  a  valid  and  subsisting 
Hen  of  the  New  York  and  Hempstead  Railroad  Company. 
The  evidence  shows  that  the  defendant,  calling  himself  Charles 
A.  Moore,  in  company  with  a  man  who  styled  himself  James 
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W.  Morgan,  represented  to  the  complainant  that  he  was  an 
attorney  at  law  and  acting  for  a  corporation  known  as  the  In- 
ternational Trust  Company,  located  on  Liberty  street  in  the 
city  of  New  York,  which  held  the  bond  in  question  as  security 
for  a  loan  which  it  had  made  to  Morgan  of  $600,  and  that  Mor- 
gan, who  was  about  to  depart  from  the  city  of  New  York,  was 
fearful  that  during  his  absence  the  trust  company  would  sell  the 
bond,  and,  therefore,  desired  that  complainant  loan  that  amount 
of  money  on  it  and  hold  it  until  Morgan  could  redeem  it.  The 
defendant  had  the  bond  in  his  possession,  and  stated  to  com- 
plainant that  he  had  investigated  the  subject  and  knew  that 
the  bond  was  valid,  and  that  the  coupon  for  the  last  interest 
had  only  recently  been  cut  off.  To  these  representations  the 
complainant  replied  that  if  the  defendant  was  attorney  for  the 
company  he  would  take  him  as  his  own  attorney  and  rely  upon 
his  advice  and  pay  him  for  it,  and  loan  the  money ;  and  the  next 
morning  the  defendant  delivered  the  bond  to  the  complainant 
and  received  from  him  therefor  the  sum  of  six  hundred  dollars, 
and  in  addition  a  check  for  twenty-five  dollars  for  his  services 
in  the  matter.  The  complainant  testified  that  he  relied  upon 
these  representations,  and  that  he  subsequently  endeavored  to 
find  the  International  Trust  Company  but  could  discover  no 
such  corporation ;  and  that  he  believed  that  Morgan  was  a  man 
of  wealth  as  he  was  represented  to  be.  He  subsequently  learned 
through  defendant's  admission,  that  his  name  was  not  Morgan 
but  "  Jimmy  McNally,  the  old  green  goods  man."  The  proof 
was  ample  too  that  the  bond  was  worthless.  The  record  on 
appeal  contains  a  stipulation  summarizing  the  exhibits  intro- 
duced by  the  People,  with  respect  to  the  foreclosure  of  the  rail- 
road mortgage,  which  shows  that  on  July  19,  1875,  in  a  fore- 
closure action  brought  by  the  Farmers'  Loan  and  Trust  Com- 
pany against  the  New  York  and  Hempstead  Railroad  Company, 
a  decree  of  foreclosure  and  sale  was  entered,  foreclosing  the 
mortgage  given  to  secure  the  bond  in  question  with  others,  and 
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appointing  a  referee  to  sell  the  property  covered  by  the  mort- 
gage. The  referee  reported  that  on  the  23d  day  of  September, 
1875,  he  sold  all  the  lands  and  premises  mentioned  in  the  mort- 
gage and  judgment  for  the  sum  of  $100.  No  report  of  defi- 
ciency appears,  nor  does  any  order  of  confirmation  of  the  sale 
appear  to  have  been  entered. 

The  particular  bond  in  question  was  not  proven  before  the 
referee,  but  two  hundred  and  over  of  bonds  of  the  same  issue 
were  proven  on  which  default  had  been  made  in  the  payment 
of  interest  by  the  company.  The  defendant  insists  that  the 
bond  in  question  might  be  of  some  value  because  the  mortgage 
covered  rolling  and  other  stock  as  well  as  real  estate  and  rights 
of  way,  and  only  the  mortgaged  lands  and  premises  were  sold. 
It  must  be  assumed  that  the  judgment  'was  regularly  obtained, 
and  that  the  sale  was  properly  conducted  and  that  a  sale  having 
been  had,  all  that  the  railroad  company  owned  which  was  cov- 
ered by  the  mortgage  was  included  in  the  judgment  and  sold. 
The  bond  was,  therefore,  cut  off  by  the  foreclosure  and  was 
worthless,  and  the  falsity  of  defendant's  representations  in  this 
respect  was  clearly  established. 

It  is  urged  as  error  that  the  People  were  permitted  to  prove 
the  falsity  of  various  other  representations,  such  as  the  non- 
existence of  the  International  Trust  Company,  and  the  attorney- 
ship of  defendant  for  it,  and  that  the  man  known  as  Morgan 
was  not  a  wealthy  man  nor  a  horseman,  as  the  defendant 
stated,  but  was  a  notorious  criminal.  All  these  minor  false 
representations  were  connected  with  the  principal  false  repre- 
sentation alleged  in  the  indictment,  and  were  made  at  the  same 
time,  and  were  simply  false  incidents  surrounding  the  main 
false  representation  charged  and  relied  upon.  We  think  they 
were  a  part  of  the  res  gestos  and  that  evidence  concerning  them 
was  properly  received. 

It  is  also  insisted  that  error  was  committed  in  allowing  proof 
that  the  defendant  was  arrested  or  found  under  arrest,  at  vari- 
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ous  times.  Some  of  the  occasions  under  which  the  witnesses 
speak  of  the  defendant  as  under  arrest,  are  mentioned  maiii- 
festly  as  excuses  for  not  then  apprehending  defendant  and 
bringing  him  to  trial  on  the  present  indictment.  In  one  in- 
stance the  defendant  was  under  requisition  to  the  State  of  Illi- 
nois under  an  indictment  found  in  that  State  against  him 
under  another  name  than  the  one  under  which  he  was  known 
to  complainant;  and  another  occasion  relates  to  the  time  when 
he  was  finally  apprehended,  he  then  being  in  the  custody  of 
other  officials. 

The  evidence  respecting  the  different  names  under  which 
defendant  traveled  and  was  known  in  various  parts  of  the 
world,  and  the  conditions  of  arrest  and  extradition  under  which 
he  was  found,  we  think  was  competent  not  only  for  the  purpose 
of  identification  but  for  the  purpose  of  showing  flight  from  the 
scene  of  his  alleged  crime  in  this  State.  If  any  errors  were 
committed  in  the  development  of  these  facts,  they  are  not  suffi- 
ciently grave  to  require  a  reversal  of  the  conviction. 

It  is  also  claimed  that  evidence  of  the  contents  of  the  twenty- 
five  dollar  check  which  complainant  gave  to  defendant  for  his 
alleged  services  as  attorney  was  permitted  4o  be  given  without 
producing  the  check,  which  was  accessible,  because  it  was  in 
the  custody  of  the  People.  If  error  was  committed  in  this 
respect,  it  was  entirely  harmless.  The  defendant  was  not  in- 
dicted for  receiving  the  money  on  that  check,  or  obtaining  the 
money  which  he  did  by  it.  Even  if  it  might  have  shown  on  its 
face  that  the  defendant  was  acting  as  attorney  for  the  complain- 
ant, and  that  it  was  given  in  payment  for  his  services  as  such, 
this  fact  was  not  disputed  but  was  admitted  by  the  People. 
The  fact  that  the  defendant  was  acting  as  attorney  for  com- 
plainant would  not  relieve  him  from  the  consequences  of  his 
false  representations  and  pretenses  that  he  had  investigated  the 
validity  of  the  bond  and  knew  that  it  was  an  outstanding  and 
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subsisting  obligation  against  the  railroad  company,  and  that 
interest  had  only  recently  been  paid  on  it. 

Nor  was  any  reversible  error  committed  with  respect  to  the 
evidence  of  the  witness  Buchanan  that  he  saw  the  defendant  in 
Paris  in  the  summer  of  1902.  It  is  insisted  that  the  evidence 
of  the  witness  McConville  is  based  upon  a  portion  of  this  evi- 
dence although  it  had  been  stricken  out  by  the  court  It  was 
proper  for  McConville  to  state  from  what  source  he  received  his 
information  as  to  the  whereabouts  of  the  defendant,  even  if  the 
person  who  gave  it  to  him  had  not  been  produced  as  a  witness. 
The  defendant  was  under  indictment  and  was  traveling  under 
many  alijases,  and  his  apprehension  under  the  present  indictment 
was  being  sought.  How  he  happened  to  escape  apprehension 
for  so  long  a  time,  and  the  efforts  which  were  made  to  locate 
him,  were  proper  facts  to  be  developed  upon  the  question  of 
defendant's  flight,  which,  if  established,  was  some  evidence  of 
his  guilt. 

The  defendant  is  plainly  guilty,  and  we  see  no  reason  for 
disturbing  his  conviction,  and  it  must  be  affirmed. 

Pattebson,  p.  J.,  Inqbaham,  McLaughlin  and  Lambest, 
JJ.,  concurred. 

Judgment  affirmed.     Order  filed. 
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BUFRSME  OOUBT— APF.  DIVISION— FIRST  DSPABTMENT^ 

Feb.  8,  1907. 

THE  PEOPLE  V.  MANNIE  GLUCK 

(117  App.  Div.  432.) 

(1).    Grand  Laiwent — Ssoond  Deobee. 

The  defendant  was  convicted  of  grand  larceny  In  the  second 
degree  for  falling  to  pay  for  or  return  upon  demand  a  diamond 
ring  which  he  had  purchased  on  conditional  sale.  The  defense 
was  that  the  diamond  was  not  of  the  weight  represented  by  the 
complainant,  but  In  this  respect  the  defendant  was  contradicted 
by  the  contract  of  conditional  sale.  It  was  shown  that  he  had 
paid  the  first  Installment  by  a  check  which  was  uncollectible,  and 
thad  refused  to  return  the  ring  upon  demand.  On  all  the  evidence. 
Held,  that  the  Judgment  of  conviction  was  right  and  should 
be  afilrmed. 

(2).    Same— Penal  Code  I  528. 

That  as  the  defendant  did  not  make  the  payment  at  the  timo 
the  ring  was  delivered,  nor  return  the  same  when  demanded,  he 
was  guilty  of  larceny  under  section  528  of  the  Penal  Code. 

(3).    Same. 

When  a  defendant  in  a  criminal  action  has  ottered  himself  as 
e  witness,  the  prosecution  on  cross-examination  may  prove 
specific  acts  tending  to  discredit  him  or  Impeach  his  moral 
character.  Thus,  he  may  be  asked  if  he  had  not  been  engaged 
in  selling  worthless  steamship  tickets  to  poor  immigrants.  There 
is  a  distinction  between  evidence  of  previous  arrest,  indictment 
or  accusation  of  wrongful  acts,  and  evidence  of  the  commission 
of  the  wrongful  acts  themselves.  It  is  only  evidence  of  the 
former  character  that  the  authorities  condemn,  and  it  is  well 
settled  that  acts  showing  disregard  of  law  and  contempt  of  the 
rights  of  others  may  be  shown  on  cross-examination  to  atfect  the 
credibility  of  the  witness  and  Impeach  his  moral  character. 
Patiebson,  p.  J.,  and  Houohton,  J.,  dissented,  with  opinion. 

Appeal  by  the  defendant  Mannie  Gluck,  from  a  judgment  of 
the  Court  of  Gkneral  Sessions  of  the  Peace  in  and  for  the  county 
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of  New  York,  entered  on  the  4th  day  of  October,  1906,  convict- 
ing the  defendant  of  the  crime  of  grand  larceny  in  the  second 
degree. 

Isadore  L.  Pascal,  for  the  appellant 

E.  Crosby  Kindleherger,  for  the  respondent. 

McLaughlin,  J. : 

The  defendant  appeals  from  a  judgment  convicting  him  of 
the  crime  of  grand  larceny  in  the  second  degree  upon  which 
he  was  sentenced  to  a  term  of  imprisonment  in  State's  prison  of 
not  less  than  one  nor  more  than  four  years. 

The  validity  of  the  judgment  appealed  from  is  attacked  prin- 
cipally upon  the  ground  that,  taking  all  the  evidence  together, 
it  is  insufficient  to  sustain  the  finding  of  the  jury  that  the  de- 
fendant was  guilty  of  the  crime  charged  and  for  which  he  was 
convicted. 

The  evidence,  in  substance,  tends  to  show  that  on  the  4:th  of 
January,  1906,  the  defendant  went  to  the  place  of  business  of 
the  complaining  witness  (one  Behrens)  for  the  purpose  of  pur- 
chasing, as  he  said,  a  diamond  ring,  and  on  being  shown  several 
loose  stones,  selected  one  to  be  set  in  a  ring ;  that  the  stone  thus 
selected  was  set  in  a  ring  and  on  the  following  day  Behrens  de- 
livered it  to  the  defendant,  who  at  that  time  signed  a  memo- 
randum stating  that  one  fourteen-karat  solid  gold  tooth  ring, 
Eoman  colored,  set  with  solitaire  diamond,  weighing  3-4  L. 
1-16  1-64,  value  $175,  was  consigned  by  John  Behrens  & 
Co.  to  defendant,  returnable  on  demand ;  that  the  same  was  not 
sold,  nor  did  title  thereto  pass ;  that  the  conditions  on  which  the 
consignment  was  made  were  in  writing,  which  the  defendant 
read  carefully  before  he  signed  the  same,  and  received  the  ring; 
that  concurrently  with  the  execution  of  this  writing  another 
one  was  signed  by  defendant,  stating  that  he  was  to  deposit 
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with  Behrens  &  Co.  $30  on  the  execution  of  the  agreement  and 
certain  sums  on  certain  dates  thereafter,  until  the  total  deposits 
amounted  to  $175,  when  Behrens  &  Co.  were  to  deliver  to  him 
one  diamond  ring;  that  all  the  deposits  then  made  were  to  be- 
come the  property  of  Behrens  &  Co.,  who,  in  case  defendant 
defaulted  in  any  payment,  was  to  deliver  an  article  of  the  same 
nature,  reasonably  worth  the  sum  deposited. 

It  was  also  made  to  appear  that  at  the  time  the  ring  was  de- 
livered to  the  defendant  he  gave  to  Behrens  &  Co.,  or  Behrens, 
the  complaining  witness,  five  dollars  in  cash  and  a  check  of  a 
third  party,  payable  to  his  own  order,  and  which  was  indorsed 
by  him,  for  twenty-five  dollars,  which  was  not  paid,  the  same 
being  returned  to  Behrens  marked  "  N".  G. ; ''  that  subsequently 
Behrens,  in  the  presence  of  his  son,  demanded  the  return  of  the 
ring,  and  the  demand  was  refused. 

The  material  part  of  the  evidence  offered  on  the  part  of  the 
People  was  not  disputed,  but  the  defendant  testified  that  when 
he  purchased  the  ring  Behrens  weighed  the  diamond  selected  and 
told  him  it  weighed  a  karat  and  a  quarter,  and  that  after  the 
ring  had  been  delivered  to  him  he  ascertained,  by  having  it 
weighed,  that  this  was  not  its  correct  weight  and  he  thereupon 
stopped  payment  of  the  check  referred  to  and  refused  to  make 
further  payments;  that  subsequently  he  offered  to  return  the 
ring  if  Behrens  would  give  back  the  five  dollars  he  had  paid 
and  return  the  check.  This  Behrens-denied,  and  he  was  corrob- 
orated by  his  son  as  to  the  conversation  which  took  place  at 
the  time  the  demand  was  made  for  the  return  of  it,  after  the 
check  had  been  dishonored.  That  a  demand  was  made  for  the 
return  of  the  ring  was  not  denied  by  the  defendant. 

This,  in  substance,  is  the  testimony  offered  by  the  respective 
parties,  from  which  it  appears  that  the  defendant  signed  a 
memorandum  at  the  time  he  accepted  the  ring,  which  showed  the 
weight  of  the  diamond  to  be  a  little  less  than  three-fourths  of  a 
karat.    It  was,  therefore,  unnecessary  for  the  defendant  to  apply 
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to  other  jewelers  to  ascertain  the  weight  of  the  stone,  nor  could 
he  in  any  way  have  been  deceived  upon  that  subject  He  knew 
from  the  statement  signed  that  the  stone  was  not  represented  to 
weigh  one  and  one-quarter  karats,  and,  therefore,  the  jury  was 
justified  in  finding  that  his  stopping  payment  of  the  check  was 
not  for  the  reason  assigned  by  him,  but  in  pursuance  of  a  pur- 
pose to  obtain  possession  and  keep  the  ring  without  paying 
for  it. 

The  charge  of  the  learned  trial  court  was  as  favorable  to  the 
defendant  as  could  be  reasonably  asked.  He  charged  the  jury 
that  it  must  acquit  if  it  reached  the  conclusion  that  the  defend- 
ant offered  to  return  the  ring,  or  if  he  did  not  receive  it  as 
bailee.  The  defendant  obtained  the  ring  from  Behrens  &  Co. 
He  did  not  pay  for  it,  and  it  was  specifically  agreed  that  until 
the  deposits  amounted  to  the  price  asked,  viz.,  $176,  the  title 
to  the  ring  was  to  remain  in  Behrens  &  Co.,  to  whom  the  same 
should  be  returned  on  demand.  He  did  not  make  the  payment 
agreed  at  the  time  the  ring  was  delivered,  nor  did  he  return  the 
ring  when  demanded.  Having  failed  to  return  the  ring  when 
demanded,  he  was,  under  the  provisions  of  section  528  of  the 
Penal  Code,  guilty  of  larceny. 

The  judgment  of  conviction,  therefore,  should  be  affirmed 
unless  there  is  merit  in  defendant's  contention  that  errors  were 
committed  in  the  admission  of  evidence.  During  the  defend- 
ant's direct  examination,  he  testified  that  he  had  been  arrested 
in  connection  with  a  ticket  agency  of  a  steamship  line  but  was 
discharged.  On  cross-examination  he  was  asked,  and  permitted 
to  answer  against  objection  and  exception,  if  the  steamship 
ticket  business  that  he  was  connected  with  was  not  that  of  sell- 
ing to  poor  Jewish  immigrants  worthless  orders  for  steamship 
tickets  and  if  he  did  not  receive,  in  one  instance,  thirty-three 
dollars  for  selling  worthless  orders  for  such  tickets.  The  first 
question  he  answered  that  he  did  not  get  money  on  false  tickets 
from  any  one,  and  to  the  second  question,  that  he  sold  on  order 
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for  tickets  which  would  be  honored.  He  contends  that  his  ex- 
ception in  each  instance  was  well  taken. 

I  am  of  the  opinion  that  the  ruling  was  proper  and  the  evi- 
dence admissible.  The  defendant  having  oflFered  hisself  as  a 
witness,  the  People  had  a  right  to  prove  specific  facts  which 
tended  to  discredit  him  or  to  impeach  his  moral  character. 
(People  V.  Irving,  95  N.  Y.  541;  People  v.  Webster,  139 
id.  84.) 

In  holding  that  the  admission  of  this  evidence  was  not  error, 
the  cases  cited  by  the  appellant  have  not  been  overlooked,  but 
the  distinction  between  evidence  of  previous  arrest,  indictments 
or  accusations  of  wrongful  acts  and  evidence  of  the  commis- 
sion of  the  wrongful  acts  themselves  is  apparent  It  is  only 
the  admission  of  evidence  of  the  former  character  that  the  au- 
thorities condemn;  on  the  other  hand,  the  rule  is  well  settled 
that  acts  showing  disregard  of  law  and  contempt  for  the  rights 
of  others  may  be  shown  on  cross-examination  to  affect  the 
credibility  of  the  witness  and  to  impeach  his  moral  character, 
and  the  questions  here  propounded  tended  to  elicit  evidence 
bearing  on  suoh  subjects.  (People  v.  Irving,  supra;  People 
V.  McCormicky  135  N.  Y.  663.) 

The  judgment  of  conviction  is  right  and  should  be  afiirmed. 

Inqbaham  and  Lambebt^  J  J.,  concurred;  Pattebson,  P. 
J.,  and  Houghton,  J.,  dissented. 

Pattebson,  p.  J.  (dissenting)  : 

I  dissent  from  the  decision  of  the  majority  of  the  court  afiirra- 
ing  the  judgment  in  this  case.  The  defendant  was  convicted 
of  the  crime  of  grand  larceny  in  the  second  degree.  There 
were  two  counts  in  the  indictment,  the  first  charging  the  de- 
fendant with  feloniously  stealing,  taking  and  carrying  away  a 
finger  ring  of  the  valub  of  $175,  the  property  of  one  John  Beh- 
rens.     In  the  second  count  he  was  charged  with  having  in  his 
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custody  as  bailee  the  same  property  referred  to  in  the  first 
count,  and  with  feloniously  appropriating  the  same  to  his  own 
use  with  the  intent  to  deprive  and  defraud  the  said  John  Beh- 
rens  of  the  same  and  of  the  use  and  benefit  thereof.  On  the 
trial,  the  case  was  submitted  to  the  jury  upon  the  second 
count. 

I  am  of  the  opinion  that  the  evidence  is  insufficient  to  sus- 
tain a  conviction,  in  that  it  fails  to  show  that  the  defendant 
retained  the  property  with  the  intent  to  deprive  and  defraud 
the  true  owner  of  the  same.  The  underlying  facts  of  the  case 
are  plain.  The  defendant  and  John  Behrens  had  negotiations 
respecting  the  sale  by  the  latter  to  the  former  of  a  diamond 
ring.  Those  negotiations  resulted  in  an  arrangement  by  which 
the  ring  was  to  be  delivered  to  the  defendant.  lie  paid  five 
dollars  in  money  and  endorsed  and  delivered  to  Behrens  a 
check  of  a  third  party  for  the  sum  of  twenty-five  dollars.  At  the 
same  time  two  papers  were  signed  by  the  defendant,  in  one  of 
which  it  is  provided  that  "  The  under-mentioned  goods  are*  con- 
signed to  you  to  be  returned  within  ...  or  upon  demand. 
Xone  of  them  are  sold  nor  does  the  title  thereto  pass.  Condi- 
tions and  agreements  not  expressly  herein  included  shall  not 
be  considered  as  part  hereof.  All  risks  are  assumed  by  the  con- 
signee. 1  14Kt.  Solid  Gold  Tooth  Ring  Roman  colored,  set 
with  solitaire  diamond  weighing  3-4  (less)  1-16  1-64  value 
175."  At  the  same  time  another  paper  was  signed,  termed  a 
deposit  agreement,  and  under  which  the  defendant  agreed  to 
pay  Behrens  thirty  dollars  upon  the  execution  of  the  paper, 
eight  dollars  on  January  thirteenth,  and  three  dollars  each 
week,  beginning  on  January  15,  1906,  until  the  sum  so  de- 
posited amounted  to  one  hundred  and  seventy-five  dollars. 
The  agreement  then  proceeded  to  state  that :  "  It  is  further 
expressly  agreed  that  if  the  first  party  (the  defendant)  at  any 
time  defaults  any  of  said  deposits,  the  second  party  (Behrens) 
may  deliver  to  the  first  party  articles,  as  near  as  may  be,  of  the 
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same  nature,  manufacture  and  style  as  the  chattels  herein  agreed 
to  be  delivered  but  reasonably  worth  the  sums  so  deposited,  and 
upon  delivery  thereof,  this  agreement  shall  be  deemed  fulfilled 
and  satisfied,  and  it  is  further  agreed  that  conditions  and  agree- 
ments not  expressly  included  herein  shall  not  be  considered  as 
a  part  hereof 

The  transaction  took  place  on  the  5th  of  January,  1906. 
On  January  sixteenth,  Behrens  with  his  son,  called  on  the  de- 
fendant at  his  place  of  business  and  then  said  to  him :  "  The 
Court  requires  me  to  make  a  personal  demand  upon  you  in  the 
presence  of  a  witness,  and  I  now  demand  the  return  of  this 
diamond  ring,"  holding  the  memorandum  in  his  hand  at  the 
time,  and  the  defendant  said :  "  All  right,  I  accept  your  de- 
mand." Behrens  testified  that  that  was  all  that  was  said. 
"  He  did  not  give  me  my  ring."  In  the  meantime,  and  after 
the  five  dollars  was  paid  and  the  twenty-five  dollar  check  given, 
the  defendant  claims  that  he  discovered  that  the  diamond  in 
the  ring  was  not  of  the  quality  represented  by  Behrens  when 
he  sold  it,  and  that  thereupon  he,  the  defendant,  stopped  the 
payment  of  the  check.  When  the  return  of  the  ring  was  de- 
manded by  Behrens  the  defendant  said :  "  All  right,  I  accept 
your  demand."  He  did  not  refuse,  therefore,  to  give  up  the 
ring.  He  swore  that  he  stated  that  he  would  give  it  up  upon 
the  five  dollars  and  the  twenty-five  dollar  check  being  returned. 
That  is  denied,  it  is  true,  by  Behrens  and  his  son,  but  criminal 
intent  cannot  necessarily  be  inferred  from  his  mere  neglect  to 
return  the  ring.  It  had  come  into  his  possession  lawfully,  and 
Behrens  expressly  agreed  that  if  the  defendant  made  default 
in  any  of  the  deposits,  he,  Behrens,  "may  deliver  to  the  first 
party  articles,  as  near  as  may  be,  of  the  same  nature,  manu- 
facture and  style  as  the  chattels  herein  agreed  to  be  delivered, 
but  reasonably  worth  the  sums  so  deposited."  This  stipula- 
tion cannot  be  regarded  as  leaving  it  altogether  optional  with 
Behrens  whether  he  would  deliver  to  the  defendant  merchan- 
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disc  of  the  value  of  five  dollars  or  of  twenty-five  dollars;  but, 
at  all  events,  the  defendant  might  be  justified  in  believing  that 
before  the  ring  was  returned  by  him,  he  was  entitled  to  some- 
thing as  an  equivalent  for  the  money  he  had  paid  on  account 
of  the  transaction.  He  might  well  have  believed  that  before 
the  return  of  the  ring  could  be  exacted  or  compelled,  Behrens 
ought  to  satisfy  him  in  some  way  for  the  money  paid  on  ac- 
count. There  is  nothing  in  this  evidence  to  indicate  an  orig- 
inal purpose  on  the  part  of  the  defendant  to  procure  possession 
of  the  ring  by  fraud,  artifice  or  deception,  and  its  conversion 
subsequently  with  a  felonious  intent  is  not  satisfactorily  es- 
tablished. 

I  think  the  judgment  should  be  reversed  and  a  new  trial 
ordered. 

Houghton,  J.,  concurred. 

Judgment  affirmed.    Order  filed. 
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BtTFBSMB  OOUBT— AFP.  DIVISION— FOUBTH  DEF^ 
March  Id,  1907. 

THE  PEOPLE  V.  WILLIAM  DIXON, 

(118  App.  DiY.  5d8.) 

(1).     BUBOLART— ThIBD  DbORBB— EyIDBNCB. 

It  Is  error  to  allow  a  witness  who  has  aided  in  a  burglary  to  testify  that 
he  and  the  defendant  committed  other  burglaries  wholly  disconnected 
with  the  crime  in  question. 

(2).    Same. 

Evidence  of  conversations  between  the  defendant  and  the  witness  relat- 
ing to  other  unconnected  burglaries  is  not  admissible  to  show  an  unlawful 
purpose. 

(8).  TaiAir— Remarks  bt  Court  Emfhabizino  District  Attorney's  At- 
tack ON  Defendant's  Attorney. 
When  the  district  attorney  has  stated  before  the  jury  that  the  defend* 
ant's  attorney  had  made  improper  remarks  and  that  the  law  which  throws 
a  mantle  of  protection  around  the  defendant  sometimes  works  injustice* 
it  is  prejudicial  to  the  defendant  for  the  court  to  emphasize  the  district 
attorney's  remarks  by  stating  that  the  defendant's  counsel,  if  dissatisfled, 
has  an  objection  and  exception  thereto. 

(4).    Same. 

It  is  prejudicial  for  the  court,  ^en  the  Jury  has  been  out  all  night 
without  being  able  to  agree,  to  state  that  if  agreements  cannot  be  had  in 
that  county  it  does  very  much  to  cause  unrest  in  the  administration  of 
the  law. 

Appeal  by  the  defendant^  William  Dixon,  from  a  judg- 
ment of  the  County  Court  of  Onondaga  county,  rendered  on 
the  4th  day  of  May,  1906,  convicting  him  of  the  crime  of  burg- 
lary in  the  third  degree,  and  also  from  an  order  bearing  date 
the  4rth  day  of  June,  1906,  and  entered  in  the  office  of  the 
clerk  of  the  county  of  Onondaga  denying  the  defendant's  mo- 
tion for  a  new  trial. 

Harley  J.  Crane,  for  the  appellant. 
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William  L.  Bamum,  District  Attorney,  for  the  respondent. 

Kbuse,  J. : 

Substantially  the  only  evidence  which  tends  to  implicate  the 
defendant  in  the  commission  of  the  burglary  of  which  he  was 
convicted  is  that  of  the  self-confessed  criminal  who  claims 
that  he  aided  the  defendant  in  committing  the  crime,  and  an- 
other who  claims  to  have  received  from  the  defendant  certain 
articles  under  the  belief  that  they  had  been  stolen.  Such  of 
the  stolen  property  as  was  recovered  was  found  in  the  possession 
of  the  person  who  admitted  committing  the  burglary  at  the 
time  he  was  arrested.  And  there  is  no  evidence  that  the  de- 
fendant ever  had  it  in  his  possession  or  was  in  any  way  con- 
nected with  the  crime,  save  that  furnished  by  the  two  men 
above  referred  to. 

The  defendant  gave  evidence  tending  to  show  that  he  was 
attending  a  theatre  in  the  city  of  Syracuse  on  the  night  when 
the  crime  was  committed,  and  at  a  time  when,  if  the  testimony 
given  on  his  behalf  is  true,  he  could  not  have  been  engaged  in 
committing  the  burglary.  Six  witnesses  also  testified  to  his 
good  character.  He  lived  in  Syracuse,  where  the  trial  occurred. 
Only  two  witnesses  were  called  to  controvert  that  fact  The 
defendant  had  been  tried  before  on  this  same  charge,  and  the 
jury  had  disagreed,  and  upon  this  trial  the  jury  were  out  all 
night  and  unable  to  agree  until  the  trial  court  urged  upon  them 
the  necessity  for  reaching  a  conclusion,  which  will  be  adverted 
to  later. 

It  will  thus  be  seen  that  the  case  for  the  prosecution  was  close 
at  best.  We  think  that  such  errors  were  committed  upon  the 
trial  as  requires  us  to  set  aside  the  judgment  of  conviction  and 
remit  the  case  for  a  new  trial. 

1.  It  was  improper  to  show  by  the  witness  Austin,  who 
testified  that  he  aided  the  defendant  in  committing  the  burg- 
lary in  question,  that  he  and  the  defendant  had  committed 
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other  burglaries  at  other  times,  and  wholly  disconnected  with 
the  crime  for  which  the  defendant  was  on  trial.  It  is  true 
that  as  regards  the  Elbridge  post  oflSce  burglary  the  answer  of 
the  witness  was  stricken  out  and  the  jury  instructed  to  disre- 
gard it  Very  likely  the  error  was  cured  so  far  as  it  could 
be  by  the  instructions  of  the  trial  judge,  but  it  was  improper 
to  get  this  fact  before  the  jury.  It  does,  however,  appear  that 
similar  testimony  was  given  by  this  same  witness,  over  the 
defendant's  objection  and  exception,  relating  to  the  Centerville 
post  oflSce.  The  witness  was  permitted  to  give  a  conversation 
between  himself  and  the  defendant  which  occurred  after  this 
burglary  for  which  the  defendant  was  being  tried,  the  evident 
purpose  of  which  was  to  show  that  the  defendant  attempted  to 
persuade  the  witness  to  assist  him  in  robbing  the  post  office. 
The  trial  judge  received  the  evidence,  not  as  proof  of  the 
commission  of  the  crime  in  question,  but,  as  he  stated,  to  show 
an  unlawful  purpose.  We  think  it  was  incompetent  for  any 
purpose  and  should  not  have  been  received. 

After  the  defendant  had  rested,  the  district  attorney  called 
the  father  of  the  defendant  who  had  been  a  witness  for  the 
defendant  on  the  former  trial,  but  was  not  called  by  him  on  this 
trial.  Just  what  the  purpose  of  the  district  attorney  was  in 
calling  him  is  not  apparent^  unless  to  show  that  he  had  been 
untruthful  on  the  former  trial.  The  only  material  testimony 
he  elicited  from  the  witness  was  that  which  tended  to  show 
that  the  defendant  was  at  home  on  the  evening  in  question 
when  the  burglary  was  committed  instead  of  being  at  the  theatre 
as  he  claimed.  If  it  was  thought  material  to  show  that  fact, 
the  attention  of  the  witness,  if  unwilling  or  adverse  to  the 
prosecution,  mi^t  have  been  called  to  his  former  testimony 
upon  that  point,  but  there  was  no  justification  for  getting  before 
the  jury  his  testimony  on  the  former  trial  and  subjecting  him 
to  a  severe  cross-examination  for  the  purpose  of  discrediting 
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him,  for  by  calling  him  the  district  attorney  vouched  for  hia 
credibility. 

2.  During  the  summing  up  the  trial  judge  seems  to  have 
been  momentarily  absent,  and  the  counsel  for  the  defendant 
and  the  district  attorney  seem  to  have  had  some  controversy, 
the  district  attorney  claiming  that  the  counsel  for  the  defend- 
ant made"  some  improper  remarks.  Just  what  was  said 
and  all  that  was  said  the  record  does  not  disclose,  but  the  trial 
judge  stated  that  apparently  things  were  said  that  should  not 
have  been  said.  The  controversy  was  to  some  extent  continued 
in  the  hearing  of  the  trial  judge,  the  district  attorney  saying 
among  other  things  that  the  law  of  the  case  and  the  suggestion 
of  reasonable  doubt  and  every  other  mantle  of  protection 
thrown  around  the  defendant  sometimes  works  an  injustice 
to  the  cause  of  right  and  that  it  was  apparently  so  doing  in 
this  case.  The  defendant's  counsel  stated  that  the  remark  was 
objectionable  and  the  court  thereupon  emphasized  what  the 
district  attorney  had  said  by  stating  that  the  defendant  had  an 
objection  and  exception.  We  think  that  this  was  prejudicial 
to  the  defendant. 

3.  After  the  jury  had  been  out  all  night  and  unable  to  agree, 
further  instructions  were  given  them.  While  the  presiding 
judge  was  careful  to  say  to  the  jury  in  the  beginning  that  he 
did  not  desire  to  influence  the  individual  opinion  of  any  juror 
we  fear  what  was  said  later  on  did  have  precisely  that  effect 
After  calling  the  attention  of  the  jury  to  the  fact  that  the  case 
had  been  tried,  once  before ;  that  two  witnesses  were  in  custody ; 
that  the  jury  had  probably  gotten  all  the  light  that  could  be 
given  to  any  jury,  and  that  if  the  defendant  was  innocent  he 
ought  to  go  free,  the  judge  said :  "  Next  to  not  having  any 
courts  at  all  in  time  it  would  be  almost  equally  subversive  of 
the  administration  of  justice  if  time  after  time  juries  will  not 
agree.  The  occasional  disagreement,  that  is  nothing;  that  is 
an  incident  to  the  system,  but  if  we  cannot  get  agreements  in 
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Onondaga  County,  it  certainly  does  very  much  to  cause  unrest 
in  the  administration  of  the  law.  Now,  with  these  suggestions, 
gentlemen,  you  may  retire." 

The  jury  may  well  have  received  the  impression  from  these 
remarks  that  a  failure  upon  their  part  to  agree  upon  a  verdict 
was  a  reflection  both  upon  their  intelligence  and  their  integrity, 
and  we  cannot  say  that  the  case  was  so  plain  againgt  the  de- 
fendant that  he  was  not  prejudiced  thereby.  We  think  that 
under  the  circumstances  of  this  case  the  errors  to  which  we 
have  called  attention  require  the  granting  of  a  new  trial. 

"  The  judgment  of  conviction  and  the  order  denying  the 
motion  for  a  new  trial  should,  therefore,  be  reversed  and  a  new 
trial  granted. 

All  cpncurred,  except  Robson,  J.,  who  dissented. 

Judgment  of  conviction  reversed  and  a  new  trial  ordered. 

UEQING  OR  COERCING  JURY  TO  AGREE  IN  CRIMINAL 

CASES. 

The  courts  view  with  displeasure  any  statements  on  the  part  of 
the  trial  judge,  in  a  criminal  case,  showing  his  attitude  toward  the 
accused  or  tending  to  influence  the  deliberations  of  the  jury.  No 
general  rule  can  be  formulated  to  determine  whether  the  language 
used  by  the  trial  judge  was,  in  fact,  coercive  and  prejudicial  to  the 
rights  of  the  accused.    Each  case  must  be  governed  by  its  own  facts. 

COERCING  AGREEMENT. 

By  the  ancient  common  law,  jurors  were  kept  together  as  prisoners 
of  the  court,  until  they  had  agreed  upon  a  verdict,  as  it  was  regarded, 
not  only  proper,  but  requisite,  that  they  should  be  coerced  into  an 
agreement  upon  a  verdict. 

Mr.  Justice  Kent,  in  People  v.  Olcott,  2  John.  Cas.  301,  condcnmed 

the  practice  of  compelling  juries  to  agree  in  no  uncertain  terms. 

He  said :    "  The  doctrine  of  compelling  a  jury  to  unanimity  by  the 

pains  of  hunger  and  fatigue,  so  that  the  verdict,  in  fact,  be  founded 
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not  on  temperate  discussion  and  clear  conviction,  but  on  strength  of 
body,  is  a  monstrous  doctrine,  that  does  not  .  .  .  stand  with  con- 
science, but  is  altogether  repugnant  to  a  sense  of  humanity  and 
justice.  A  verdict  of  acquittal  or  conviction,  obtained  under  such 
circumstances,  can  never  receive  the  sanction  of  public  opinion." 

Any  obvious  effort  of  the  trial  court  to  drive  the  members  of  the 
jury  into  an  agreement  requires  a  new  trial,  in  case  they  do  agree. 
People  V.  Sheldon,  156  N.  Y.  268;  People  ex  rel.  Flaherty  v.  Neilson, 
22  Hun,  1. 

Requiring  the  jury  to  agree  before  the  adjournment  of  court  or 
remain  in  confinement  for  four  days  without  the  aid  or  protection  of 
the  court,  is  coercive  and  improper.  Ingersoll  v.  Lansing,  51  Hun, 
101. 

And  a  statement  by  the  judge  in  the  case  of  one  charged  with  keep- 
ing a  saloon  oi)en  on  Sunday,  that  the  jury  would  be  kept  together 
until  they  agreed  on  a  verdict,  was  held  in  State  v.  Place,  (So.  Dak.) 
107  N.  W.  829,  to  be  error. 

A  statement  to  the  jury  in  a  seduction  case,  although  made  in  open 
court,  to  the  effect  that  if  they  reached  a  verdict  by  a  certain  time 
they  would  be  discharged,  but  if  they  did  not  they  would  be  held  until 
they  should  agree  on  a  verdict,  was  regarded  in  State  v.  Hill,  91  Mo. 
423,  as  having  been  made  by  the  court  to  induce  a  verdict  by  the  time 
named  and  was,  therefore,  ground  for  reversal. 

In  Maury  v.  State,  68  Misc.  605,  it  appeared  that  the  jury  in  a 
murder  case  retired  at  10 :  30  on  Saturday  night  and  after  deliberat- 
ing an  hour  asked  the  judge  how  long  they  would  have  to  return  a 
verdict,  and  the  judge  informed  them  that  court  would  adjourn  at 
12  o'clock,  and  the  jury  at  once  returned  a  verdict  of  guilty.  In  re- 
versing the  judgment  of  conviction,  the  court  held  that  either  the 
verdict  must  be  based  upon  the  assumption  of  a  misunderstanding  by 
the  jury  of  the  law  of  the  case,  or  want  of  sufficient  time  for  delibera- 
tion. 

A  jury  in  a  murder  case  must  be  deemed  coerced,  so  that  a  judg- 
ment of  conviction  based  on  their  verdict  will  be  reversed,  when  they 
agreed  after  they  had  been  out  for  eighty-four  hours  without  beds 
or  cots,  during  forty  of  which  they  had  been  confined  in  a  small  room, 
and  from  the  remarks  of  the  court  and  the  treatment  they  had  re- 
ceived they  had  every  reason  to  believe  that  a  still  longer  period  of 
confinement  on  chairs  and  hard  benches  was  in  store  for  them. 
People  V.  Sheldon,  156  N.  Y.  268. 
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The  case  of  Berry  v.  People,  1  N.  Y.  Crim.  Rep.  43,  in  which  the 
defendant  was  charged  with  keeping  a  disorderly  house  and  main- 
taining an  obscene  nuisance,  was  not  regarded  in  People  v.  Sheldon, 
supra,  as  in  conflict  with  the  doctrine  of  recent  authority  upon  the 
question.  In  that  case  the  jury,  after  being  charged,  retired  for  de- 
liberation and  upon  returning  to  the  court  asked  for  further  instruc- 
tions and  then  announced  their  inability  to  agree  upon  a  verdict.  In 
addressing  the  jury  the  recorder  said :  '  I  would  discharge  you,  but 
under  my  sense  of  duty  I  cannot.  .  .  .  After  a  few  days,  it  [the 
case]  has  been  presented  to  you,  and  thoroughly  argued  and  tried, 
witnesses  were  examined  and  cross-examined.  I  do  not  care  what 
you  find;  guilty  or  not  guilty;  it  is  perfectly  immaterial  to  me.  But 
I  say  it  is  my  duty  if  you  cannot  agree,  that  I  shall  lock  you  up  for 
the  night ;  that  is  a  most  ungrateful  thing  for  me  to  do  to  any  jury. 
As  I  told  you  Friday  night,  I  do  not  want  you  detained  from  your 
families,  and  I  do  not  now.  If  you  cannot  agree,  I  shall  order  an 
officer  to  take  you  in  charge.  I  will  give  you  fifteen  minutes,  and  see 
if  you  can  arrive  at  a  conclusion.''  In  affirming  the  judgment  of  con- 
viction the  court  of  appeals  in  1  N.  Y.  Crim.  Rep.  57,  in  per  curiam, 
said :  "  The  alleged  threat  to  lock  up  jurors  if  they  failed  to  agree 
was,  we  thvik,  only  intended  as  a  statement  that  the  jury  would  have 
to  remain  over  night,  as  the  court  would  adjourn.  Nothing  like  a 
threat  of  imprisonment  or  punishment  could  have  been  intended." 
The  decision  of  the  court,  therefore,  was  that  there  had  been  no  at- 
tempt at  coercion,  the  language  complained  of  not  being  susceptible 
of  a  construction  that  would  give  it  that  effect  with  the  jury,  and  not 
that  a  judgment  would  be  allowed  to  stand  either  where  the  trial 
court  had  attempted  to  coerce  the  jury,  or  the  language  used  by  him 
was  of  such  a  character  that  it  probably  had  that  effect. 

After  the  jury  in  People  v.  Dixon,  118  App.  Div.  593,  21  N.  Y.  Crim. 
Rep.  45  had  been  out  all  night  considering  a  burglary  charge  and 
were  unable  to  agree  on  a  verdict,  the  presiding  judge  called  their 
attention  to  the  fact  that  the  case  had  been  tried  once  before,  that 
two  witnesses  were  in  custody,  that  the  jury  had  probably  gotten  all 
the  light  that  could  be  given  to  any  jury,  and  that  if  the  defendant 
was  innocent  he  ought  to  go  free,  and  then  said :  "  Next  to  not  hav- 
ing any  courts  at  all,  in  time,  it  would  be  almost  equally  subversive 
of  the  administration  of  justice  if  time  after  time  juries  will  not 
agree.  The  occasional  agreement,  that  is  nothing;  that  is  an  inci- 
dent to  the  system,  but,  if  we  cannot  get  agreements  in  Onondaga 
County,  it  certainly  does  very  much  to  cause  unrest  in  the  adminis- 
tration of  the  law.  Now,  with  these  suggestions,  gentlemen,  you  may 
retire." 
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URGING  AGREEMENT— REVERSIBLE  ERROR 

Urging  the  jury  to  agree  was  viewed  with  disfavor  in  State  v. 
Ivanhoe,  35  Or.  150,  in  which  the  defendant  was  charged  with  assault 
with  intent  to  kill.  When  the  jury  reported  their  inability  to  agree 
the  court  told  them  that  a  great  deal  of  time  had  been  taken  up  and 
if  they  did  not  agree  the  case  would  have  to  be  tried  by  another  jury 
who  could  not  arrive  at  a  verdict  any  better  than  they  could;  that  it 
was  their  duty  to  agree  if  they  could  conscientiously;  that  they  should 
pay  proper  respect  to  the  opinions  of  each  other,  that  the  single  object 
to  be  effected  was  to  arrive  at  a  true  verdict,  which  could  only  be 
done  by  deliberation  and  mutual  concessions;  that  no  juror  should 
violate  his  conscience,  but  in  determining  whether  his  convictions 
were  sustained,  he  should  consider  the  opinions  of  the  other  jurors, 
and  if  he  could  then  conscientiously  acquiesce  in  the  verdict,  it  was 
his  duty  to  do  so. 

And  in  People  v.  Engle,  118  Mich.  287,  which  was  a  prosecution  for 
violation  of  the  local  option  law,  the  court  stated  to  the  jury  upon 
their  announcement  that  th^  could  not  agree,  after  having  de- 
liberated all  night  that :  "  The  interests  of  both  the  people  and  the 
respondent  are  important  in  this  case,  and  it  is  very  important  that 
you  should,  if  possible  under  the  testimony,  agree  upon  a  verdict.  .  .  • 
I  have  no  doubt  that  each  side  has  used  all  the  powers  of  persuasion, 
that  of  the  individual  jurors,  to  convince  his  fellow  jurors  of  the 
case,  as  it  looks  to  him.  Now,  suppose  you  go  out  and  try  the  re- 
verse, and  let  each  of  you  tiy  as  hard  as  you  can  to  be  persuaded  in- 
stead of  trying  to  persuade  the  others.  ...  In  view,  as  I  have  said, 
of  the  importance  of  the  verdict  in  this  case,  I  do  not  feel  like  dis- 
charging you  at  this  time."  Within  an  hour  after  this  charge  the 
jury  returned  a  verdict  of  guilty.  This  statement  was  held  to  con- 
stitute a  reversible  error,  as  it  had  a  tendency  to  make  the  jurors 
feel  that  they  must  give  way  to  their  honest  convictions  upon  the 
merits,  and  agree  with  the  majority,  though  they  had  a  reasonable 
doubt  of  the  guilt  of  the  accused. 

The  same  view  was  taken  in  Bennett  v.  State,  10  Ohio  Cir.  Gt  84, 
of  the  judge's  statement  in  a  murder  case,  that  ''I  do  not  want  to 
hurry  you  up  unnecessarily,  but  I  cannot  get  home  at  all  for  Sunday, 
unless  I  go  very  soon,  and  it  is  that  I  want  to  inquire  about,  I  called 
you  in  for  that  purjwse.  If  you  are  likely  to  come  to  a  verdict  you 
may  retire  again  and  resume  your  deliberations.  Be  as  expeditious 
as  you  conveniently  can."  A  verdict  of  guilty  was  returned  in  a  few 
minutes  after  this  stat^ment. 
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URGING  AGREEMENT— NOT  ERROR 

On  the  other  hand,  the  statements  of  the  trial  court  in  the  following 
eases  were  not  regarded  as  coercive  in  character  or  prejudicial  to  the 
rights  of  the  accused. 

The  trial  court  may  impress  upon  the  jury  the  importance  of  the 
case  and  urge  them  to  reach  a  verdict. 

Where  the  jury  returns  into  court  and  informs  the  trial  judge  that 
they  are  unable  to  agree,  it  is  not  error  for  the  judge  to  impress  upon 
them  the  importance  of  the  case  and  urge  them  to  listen  to  argu- 
ment and  sacrifice  pride  of  opinion,  and  send  them  back  for  further 
deliberation,  when  it  does  not  appear  that  the  jury  was  coerced  into 
a  verdict  by  a  prolonged  session  followed  by  physical  suffering. 
State  V.  Dudoussat,  47  La.  Ann.  977. 

The  court  may  admonish  a  jury  which  had  deliberated  twenty-four 
hours  without  reaching  an  agreement,  that  it  was  important  that 
they  should  agree  upon  a  verdict  if  it  was  possible  for  their  minds 
to  come  together  upon  the  question  of  the  innocence  or  guilt  of  the 
defendant,  that  they  should  fairly  and  frankly  consider  the  testi- 
mony and  the  instructions  given  them  by  the  court,  and  if  upon 
further  consideration  any  of  them  become  satisfied  that  the  position 
first  taken  by  them  was  wrong,  they  should  not  hesitate  to  yield.  In 
this  case  considerable  time  elapsed  after  the  admonition  was  g^ven 
before  an  agreement  was  reached  and  a  verdict  returned  finding  the 
defendant  guilty  of  stealing  cattle.    State  v.  Garrett,  57  Kan.  132. 

And  the  trial  court  may  properly  tell  the  jury  in  a  murder  case, 
that  the  guilt  or  innocence  of  the  accused  is  a  matter  for  each  of 
them  to  decide  for  himself,  but  that  it  is  for  the  interest  of  society 
that  they  should  reconcile  their  differences  if  they  can,  and  agree  upon 
a  verdict.-  Dow  v.  State,  81  Tex.  Grim.  Rep.  278. 

It  is  not  reversible  error  for  the  trial  court  to  say  to  the  jury,  on 
the  third  trial  of  a  forgery  case,  after  they  have  been  out  some  time 
and  failed  to  agree,  that  it  is  very  important  that  a  verdict  should 
be  arrived  at,  and  that  they  should  retire  again  and  make  an  earnest 
effort  to  reach  a  verdict    State  v.  Olds,  106  Iowa,  110. 

A  defendant  charged  as  a  common  seller  of  intoxicating  liquors 
has  no  ground  of  exception  for  the  statement  of  the  trial  judge,  that, 
although  the  rights  of  the  defendant  and  the  interests  of  the  public 
require  that  public  prosecutions  should  be  terminated,  and  while 
nb  juror  should  render  a  verdict  against  his  convictions,  it  was  a 
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fact  for  any  dissenting  juror's  consideration  that  the  rest  of  the 
panel  differed  from  him.    Com.  v.  Whalen,  82  Mass.  25. 

After  the  jury,  in  a  case  for  keeping  a  common  nuisance,  had 
failed  to  agree,  the  trial  judge  said:  '^  As  it  appears  that  this  case 
has  been  tried  before,  and  that  the  jury  were  unable  to  agree,  the 
court  hopes,  if  you  conscienliously  can,  under  the  instructions  given, 
you  will  be  able  to  agree  before  morning."  These  statements  of  the 
trial  judge  were  not  regarded  as  error  in  Com.  v.  Kelley,  165  Mass. 
175. 

Merely  directing  the  jury  to  return  for  further  deliberation,  is 
not  of  itself  a  ground  for  setting  aside  a  verdict  of  guilty  on  the 
charge  of  bribing  an  official,  where  it  subsequently  appeared  that  the 
disagreement  arose  entirely  from  the  fact  that  the  jury  did  not  clearly 
understand  the  charge  of  the  court  in  certain  particulars,  and  that 
when  they  were  further  explained  they  soon  reached  an  agreement. 
United  States  v.  Ingham,  97  Fed.  936. 

There  is  no  impropriety  in  the  act  of  the  court,  upon  being  in- 
formed by  the  jury  that  there  is  no  likelihood  of  an  agreement,  in 
saying  to  them :  "  Well  you  are  sensible  men.  I  do  not  wish  to 
force  you  to  make  a  verdict,  but  I  will  stay  with  you  the  day.  Retire 
to  your  room  and  see  if  you  can  agree  upon  a  verdict."  Jones  v. 
State,  117  Ga.  710. 

And  merely  saying  to  the  jury  in  a  murder  case,  that  the  court 
need  not  admonish  this  intelligent  jury  that  it  is  important  to  the 
ends  of  justice,  and  to  secure  public  respect  for  our  judicial  tribunals, 
that  juries  should  agree  upon  verdicts  in  cases  submitted  to  them, 
was  held  in  State  v.  Hawkins,  18  Or.  476,  not  to  be  erroneous. 

And  a  statement  by  the  trial  judge  after  the  jury  had  been  out  all 
night,  that  he  has  determined  not  to  discharge  them  until  they  have 
agreed,  was  held  in  State  v.  Green,  7  La.  Ann.  618,  not  to  be  error. 
The  propriety  of  this  decision  may  well  be  questioned. 

In  Patterson  v.  State,  122  Ga.  587,  it  was  held  that  no  error  was 
committed  by  the  trial  judge  in  stating  to  the  jury  that  he  disliked 
to  leave  the  case  with  them  for  further  consideration,  but  it  "  must 
be  decided  by  a  jury."  This  expression  of  regret  was  construed  by 
the  supreme  court  to  the  effect  that  the  judge  would  have  been  glad 
to  relieve  the  jury  from  further  service,  but,  as  the  issue  was  a  matter 
which  could  not  be  passed  upon  by  a  judge,  he  was  obliged  to  leave  it 
to  a  jury,  and  that  it  did  not  contain  a  threat  that  he  would  detain 
the  jury  until  they  did  agree. 
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The  action  of  the  court  in  telling  the  jury  in  a  theft  case,  to 
''  pass  on  the  case  as  soon  as  you  can,  as  you  are  the  special  venire 
in  the  case  that  will  come  up  next/'  which  statement  the  court  af- 
terward explained  hy  saying  that  he  wanted  the  jury  to  commence 
their  deliberations  as  soon  after  their  dinner  as  they  could,  was  held 
in  Wilson  v.  State  (Tex.  Crim.  App.),  28  S.  W.  200,  to  be  no  ground 
for  reversal,  where  it  did  not  appear  that  such  action  unduly  in- 
fluenced the  jury. 

The  fact  that  after  the  jury,  in  a  case  for  the  wilful  killing  of  a 
mule,  had  reported  that  they  could  not  agree,  the  court  stated  "  if  it 
was  about  the  punishment  they  could  not  agree,  to  return  a  verdict 
and  the  court  would  fix  that  matter,"  was  not  regarded  in  State  v. 
Daugherty,  106  Mo.  182,  as  prejudicial  error,  where  the  jury  did  not 
follow  the  instructions,  but  returned  a  verdict  fixing  the  defendant's 
guilt  and  the  punishment. 

In  State  v.  Lawrence,  38  Iowa,  61,  after  the  jury  in  a  murder  case 
had  failed  to  reach  a  verdict  after  fully  six  hours'  deliberation,  the 
court  inquired  of  them  how  they  stood.  Upon  being  informed  by 
one  of  the  jurors  '^  that  they  did  not  know  what  the  opinion  of  one 
or  two  of  the  jurors  was,  but  that  they  knew  how  they  voted,"  the 
court  said :  "  That  if  any  juror  went  into  that  jury  box  with  the 
pre-determi nation  as  to  how  he  should  find  his  verdict,  and  to  hang 
the  jury,  or  to  cause  a  disagreement  if  the  verdict  could  not  be  ren- 
dered as  he  wanted  it,  he  would  have  a  *  happy  time  of  it '  to  speak 
facetiously;  that  it  had  been  reported  to  the  court  that  two  of  the 
jurors  went  into  the  jury  box  for  the  purpose  of  controlling  the  ver- 
dict, or  securing  a  disagreement;  and  that  if  so,  they  were  infinitely 
worse  than  the  defendant  himself.  That  he  hoped  the  report  was  not 
true;  that  he  did  not  wish  by  these  remarks,  to  interfere  with  the 
opinion  or  action  of  any  juror  who  acts  conscientiously,  and  in  ac- 
cordance with  his  best  judgment."  A  verdict  of  the  jury  was  re- 
turned in  about  two  hours  after  these  remarks  were  made  to  theuL 
The  appellate  court  said  that  the  defendant  could  not  have  been  pre- 
judiced by  the  action  of  the  court  complained  of,  as  we  do  not  see 
how  any  honest  and  fair  minded  juror  conscientiously  seeking  after 
truth  and  holding  with  an  even  hand  the  scales  between  the  state 
and  the  accused,  could  have  returned  any  other  verdict  than  the  one 
which  was  rendered.  The  propriety  of  the  remarks  of  the  court  was 
regarded  by  the  appellate  court  as  somewhat  difficult  to  vindicate^ 
but  that  they  did  not  constitute  reversible  error,     . 


Digitized  by 


Googk 


66  NEW  YORK  CRIMINAL  REPORTS,  VOL.,  XXI. 


DIRECTING  FURTHER  DELIBERATION  AFTER  JURY  OUT 

LONG  TIME. 

The  fact  that  the  jury  has  already  been  out  a  long  time  does  not 
make  a  direction  for  further  deliberation  an  abuse  of  discretion. 

The  trial  court  may  properly  charge  in  a  murder  case,  that  it  is 
the  duty  of  a  jury  to  agree,  and  for  that  purpose  the  court  may  send 
them  back  to  the  jury  room  for  further  deliberations.  Just  how  long 
they  may  be  kept  together  for  that  purpose  is  entirely  within  the  dis- 
cretion of  the  court.    People  v.  Stock,  1  Idaho,  218. 

After  the  jury  in  a  forgery  case  had  deliberated  from  the  14th  of 
the  month  until  the  17th  without  reaching  a  verdict,  the  trial  court 
in  State  v.  Pierce,  136  Mo.  34,  said  to  them :  '^  This  case  must  event- 
ually be  determined  by  a  jury.  The  object  of  the  jury  system  is  to 
have  the  aggregate  wisdom  of  twelve  men  instead  of  one.  But,  if 
they  do  not  agree,  the  system,  that  far,  is  a  failure.  Whilst  I  do  not 
wish  to  be  understood  as  attempting  to  force  an  agreement,  I  hope 
you  will  consult  together,  and  try  and  agree,  if  you  can  conscien- 
tiously do  so,  and  I  will  therefore  return  you  to  your  room  to  make 
another  effort."  On  the  same  day  a  verdict  of  guilty  was  agreed 
upon.  In  passing  upon  the  nature  of  these  statements,  the  appellate 
court  said :  "  We  discover  nothing  objectionable  in  them.  It  belongs 
to  the  court  to  determine  whether  and  when  a  jury  shall  be  discharged, 
and  the  jury  may  be  briefly  told,  on  such  occasions,  in  a  general  way, 
why  the  court  desires  further  to  detain  them." 

It  was  claimed  in  State  v.  Palmer,  40  Kan.  474,  20  Pac.  270,  which 
was  a  prosecution  for  obtaining  mon^  under  false  pretenses,  that 
the  trial  court  erred  in  calling  the  jury  into  court  on  May  29  while 
they  were  deliberating,  and  telling  them  that  unless  they  agreed  upon 
a  verdict  they  would  be  compelled  to  stay  in  the  jury  room  during 
May  30th,  a  legal  holiday.  But  the  supreme  court  did  not  regard 
this  as  a  material  error,  as  the  jury  did  not  return  their  veraict  on 
May  29,  or  on  May  30Ui,  but  rendered  it  on  May  31st. 

And  merely  keeping  the  jury  in  a  murder  case  in  confinement  for 
four  days,  was  held  in  State  v.  Rose,  142  Mo.  418,  not  to  be  unrea- 
sonable, where  no  coercion  is  used. 

The  fact  that  the  jury  had  been  kept  together  an  unusually  long 
time  without  reasonable  opportunity  for  sleep,  will  not  vitiate  the 
verdict  if  it  is  shown  that  the  agreement  of  guilty  of  the  charge  of 
murder  was  deliberate  and  voluntary,  and  not  due  to  fatigue  or  ex- 
haustion.   Russell  V.  State,  66  Neb.  497. 
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The  trial  judge  may  properly  in  his  discretion  intimate  to  a  dis- 
agreeing jury  his  intention  to  confine  them  until  the  end  of  the  term, 
some  ten  days  distant.    State  v.  Grizzard,  89  N.  C.  115. 

The  fact  that  a  jury  after  deliberating  about  fifty-seven  hours  in 
a  homicide  case,  brought  in  a  verdict  in  a  few  hours  after  the  court 
requested  them  to  make  further  endeavor  to  reconcile  their  differences, 
does  not  show  coercion.    People  v.  Koemer,  117  App.  Div.  40. 

The  fact  that  a  jury  reached  a  verdict  of  guilty  in  a  murder  case 
after  deliberating  forty-eight  hours  without  agreeing,  in  a  few  min- 
utes after  instructions  given  by  the  trial  court,  was  not  regarded  in 
People  V.  Hartung,  8  Abb.  Pr.  132,  as  ground  to  impeach  the  ver^ 
diet.  This  case  was  reversed  in  22  N.  Y.  95,  for  the  reason  that  at  the 
time  of  the  conviction  there  was  no  law  which  authorized  or  sus- 
tained it. 

The  right  of  one  charged  with  murder,  cannot  be  said  to  have 
been  prejudiced  because  the  jury  were  kept  together  for  48  hours,  and 
that  the  verdict  resulted  from  exhaustion  and  the  overcoming  of  op- 
position by  the  sheer  physical  and  mental  inability  of  a  few  to 
withstand  the  arguments  and  importunities  of  a  majority  of  the 
jurors  for  so  long  a  time.  Jahnke  v.  State,  68  Neb.  154,  94  N.  W.  158. 
In  this  case  the  jury  were  provided  with  suitable  quarters,  good  nour- 
ishment, and  were  able  to  sleep  when  nature  required  it. 

The  court  in  Williams  v.  State,  69  Neb.  402,  stated  to  the  jury  in 
a  robbery  case,  that  if  an  agreement  can  be  reached  within  reason- 
able time,  the  court  will  receive  the  same,  but  warned  the  jury  that 
they  could  not  bring  in  a  sealed  verdict  The  court  further  stated 
that  by  a  reasonable  time,  was  meant  not  later  thlin  ten  o'clock.  It 
was  contended  that  these  statements  amounted  to  a  coercion  of  the 
jury,  in  that  it  required  them  to  return  a  verdict  within  the  time 
stated,  or  subject  themselves  to  the  displeasure  of  the  court,  or  a  pro- 
longed confinement  in  the  jury  room  without  an  opportunity  of  re- 
turning a  verdict  when  they  should  agree  upon  one.  But  the  su- 
preme court  said  that  the  jury  will  be  presumed  to  have  been  com- 
posed of  men  of  the  average  intelligence,  acquainted  with  the  pro- 
cedure and  mode  of  conducting  trials,  and  to  have  understood  the 
court's  statement  as  meaning  only,  that  the  trial  court  was  ready  to 
receive  the  verdict  if  agreed  upon  at  any  time  before  the  hour 
named,  and  if  not»  it  could  not  be  returned  until  the  opening  of  court 
the  following  day. 

In  Territory  v.  McGinnis,  10  N.  M.  269,  the  court  told  the  jury 
that  if  they  agreed  upon  a  verdict  at  any  time  before  eight  o'clock 
the  next  morning,  which  was  Sunday,  the  court  would  be  there  to 
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receive  it,  and  that  if  they  should  not  arrive  at  a  verdict  at  that 
time,  it  would  he  necessary  for  them  to  remain  together  from  eight 
o'clock  Sunday  until  early  Monday  morning,  as  the  court  would  be 
absent  on  Sunday.  In  the  record  it  appeared  that  the  jury  heard  all 
of  the  evidence  in  the  case  and  the  arguments  of  counsel  on  Saturday, 
and  returned  into  court  with  a  verdict  on  the  night  of  that  day. 
The  supreme  court  said  there  is  nothing  whatever  to  show  that  the 
jury  was  influenced  in  its  conclusion  by  the  remarks  of  the  trial 
judge. 

INDUCEMENT  TO  AGREEMENT. 

The  trial  court  has  no  right  to  hold  out  any  inducement  to  a  juiy 
to  facilitate  an  agreement.    Parish  v.  State,  80  Tenn.  655. 

But  the  promise  of  the  trial  judge  to  allow  the  jury  pay  for  time 
they  might  not  serve  is  not  necessarily  prejudicial  to  the  rights  of  the 
defendant. 

Thus  it  was  held  in  Wilson  v.  State,  109  Tenn.  167,  as  not  neces- 
sarily prejudicial  to  one  on  trial  for  murder.  In  this  case  the  jury 
were  charged  early  Thursday  morning  and  retired  to  consider  their 
verdict.  About  twelve  o'clock  they  returned  and  reported  no  agree- 
ment, and  were  again  sent  out  for  further  deliberations.  About  4 :  30 
p.  m.  the  jury  again  came  in  and  reported  that  they  had  not  been  able 
to  agree.  The  court  inquired  if  there  was  any  chance  for  them  to 
agree,  to  which  they  replied  that  they  were  nearer  together  than  at  the 
time  they  first  came  in.  The  trial  judge  sent  them  out  asking  them  to 
agree  that  evening  if  they  could,  and  saying  to  them,  that  if  they 
could  agree  that  evening  before  bedtime,  to  let  him  know  and  he  would 
receive  their  verdict  and  discharge  them,  but  that  they  could  re- 
turn to  the  hotel  and  spend  the  night  and  he  would  allow  them  pay 
for  the  next  day.  The  jury  then  retired  and  the  court  immediately 
adjourned  for  the  day  and  very  soon  afterwards  the  jury  reported  an 
agreement.  The  court,  on  appeal,  said  that  while  a  promise  may  have 
influenced  the  jury  to  report  earlier  than  they  otherwise  would,  and 
possibly  to  agree  more  promptly  upon  their  verdict,  yet  we  are  unable 
to  see  how  they  could  have  influenced  them  to  find  a  verdict  they 
otherwise  would  not  have  found. 

CALLING  ATTENTION  TO  EXPENSE  OF  TRIAL. 

It  is  regarded  in  some  cases  as  improper  for  the  court  to  call  the 
attention  of  the  jury  to  the  expense  to  the  county  or  state  incident  to 
a  new  trial  in  case  of  a  disagreement 

Thus,  a  statement  to  the  jury  in  a  murder  case,  that  the  case  is 
an  expensive  one  for  the  county  to  try,  and  not  one  in  which  the 
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jury  ought  to  disagree,  was  held  in  State  v.  Fisher,  23  Mont.  540,  to 
be  improper.  In  this  case,  however,  the  more  serious  error  lay  in 
the  intimation  that  the  judge  believed  the  defendant  guilty. 

The  instructions  and  admonitions  given  in  State  v.  Chambers,  9 
Idaho,  673,  which  was  a  forgery  case,  were  held  to  be  error.  After 
the  jury  had  deliberated  for  some  time  they  returned  to  the  court 
for  further  instructions  and  the  court  gave  them  some  instructions 
and  sent  them  back  to  the  jury  room.  On  the  following  day,  they 
again  came  into  court  and  announced  that  they  could  not  agree, 
whereupon  the  court  reminded  them  of  the  great  expense  of  such  a 
trial  to  the  county  and  admonished  them  to  meet  in  a  proper  spirit 
of  inquiry  and  investigation,  and  try  and  get  together  and  not  to  have 
too  much  pride  in  their  individual  opinions;  that  it  did  not  seem  to 
him  that  the  case  involved  a  great  deal  of  difficulty.  After  remain- 
ing out  for  some  time,  they  returned  into  court  and  announced  that 
they  could  not  agree,  whereupon  the  court  again  admonished  them 
and  reiterated  practically  all  he  had  said  before,  and  told  them  that 
they  should  accommodate  themselves  to  the  condition  of  affairs  and 
come  to  an  agreement,  as  the  administrations  of  justice  demanded 
it.    Thereafter  the  jury  returned  and  brought  in  a  verdict  of  guilty. 

But,  in  Gordon  v.  State.  (Tex.  Crim.  App.)  40  S.  W.  445,  it  was 
held  that  a  conviction  on  the  charge  of  burglary  will  not  be  reversed 
because  of  the  remarks  of  the  trial  court  that  it  would  involve  a  great 
deal  of  expense  to  the  city  to  get  a  new  jury,  and  that  if  they  had 
not  agreed,  to  return  to  the  jury  room  and  consider  their  verdict  until 
tney  should  agree,  which  they  did  a  few  minutes  afterwards. 

The  court  in  returning  a  jury  for  further  consideration  in  a  lar- 
ceny case,  told  them  that  the  trial  had  occupied  ^ye  days,  that  the 
testimony  was  lengthy,  covered  a  good  many  points,  had  been  fully 
discussed,  and  could  be  looked  at  in  many  different  lights;  that  it 
was  important  to  the  prisoner  and  to  the  state  that  the  case  should 
be  determined;  that  it  had  been  quite  expensive  to  the  state;  that 
that  exi)ense  ought  not  to  be  thrown  away,  if  it  could  be  avoided; 
that  the  court  had  to  have  these  considerations  in  mind  when  a  jury 
asked  to  be  discharged,  and  that  the  court  thought  the  jury  should 
have  them  in  mind.  It  was  claimed  by  the  counsel  for  the  accused 
that  the  court  injected  into  the  case  the  element  of  expense  to  the 
state  as  a  proper  matter  to  influence  an  agreement.  But  the  court, 
on  appeal,  said  that  it  is  manifest  that  the  judge  intended  merely 
to  reconcile  the  jury  to  a  return  and  to  quicken  them  to  a  renewed  - 
effort  to  make  true  deliverance  between  the  state  and  the  prisoner 
according  to  the  evidence  and  the  laws,  and  that  there  was  no  fair 
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ground  for  supposing  that  th^y  understood  it  otherwise.  State  ▼• 
Gorham,  67  Vt.  366. 

''  It  may  not  be  in  good  taste  **  said  the  court  in  Hannon  y.  State^ 
70  Wis.  446,  "  to  call  attention  of  the  jury  to  the  fact  that  the  county 
or  state  will  be  subject  to  pecuniary  loss  if  the  jury  fail  to  agree, 
especially  in  a  criminal  case  [rax>e],  but  we  cannot  say  that  it  is 
error."  A  similar  view  was  taken  in  Douglass  v.  State,  4  Wis.  393, 
in  which  the  defendant  was  found  guilty  of  maintaining  a  nuisance. 

It  is  not  error  for  the  trial  court  to  say  to  the  jury  in  a  murder^ 
case  "  This  case  has  been  a  great  expense  to  the  county  and  ought  to 
be  decided;  and  while  I  do  not  ask  you  to  yield  any  question  of  con- 
science, you  must  not  be  obstinate  or  too  tenacious  of  your  views." 
A  verdict  of  guilty  was  reached  seven  or  eight  hours  after  this  charge 
was  given.    Johnson  v.  State,  60  Ark.  45. 

In  People  v.  Miles,  143  Cal.  636,  in  which  the  defendant  was 
charged  with  the  crime  of  setting  and  using  a  set-net  in  the  waters 
of  the  state  for  the  purpose  of  catching  £sh,  the  court  told  the  jury 
^*  That  it  costs  several  hundred  dollars  to  get  a  jury  together  to  try 
a  criminal  case.  It  is  an  expensive  matter.  If  there  is  a  mistrial 
in  a  criminal  case  the  district  attorney  may  bring  it  on  for  trial 
again,  and  a  great  expense  attaches  to  the  trial  of  such  cases.  .  .  • 
If  you  think  there  is  any  possibility  of  arriving  at  a  verdict,  and 
thus  saving  the  expense  of  a  retrial,  I  am  willing  to  read  the  in- 
structions to  you  again.  ...  It  will  save  a  good  deal  of  expense  if 
this  case  can  be  finally  determined  by  this  jury,  but,  as  I  said  before^ 

1  have  no  desire  to  force  you  to  retire  again  to  the  jury-room  if  there 
is  no  possibility  of  your  arriving  at  a  verdict.  .  .  .  You  are  all  tax- 
payers, — ^you  would  not  be  in  the  jury-box  if  you  were  not  all  on  the 
assessment^roU  of  the  county, — and  it  should  be  your  desire  more 
than  that  of  any  others  that  the  county  should  be  saved  as  much  ex- 
pense as  possible."  The  court's  statement  about  the  expense  Of  an- 
other trial  was  not  regarded  as  a  reversible  error  as  no  more  was  said 
to  them  than  they,  as  taxpayers  and  intelligent  men,  must  be  pre- 
sumed to  have  known  without  being  told  by  the  court 

In  Territory  v.  King,  6  Dak.  131,  50  N.  W.  623,  the  remarks  of 
the  trial  court  made  to  the  jury  in  an  assault  case  after  they  had 
been  out  twenty-eight  hours  without  an  agreement,  that  ^I  think 
you  will  be  able  to  arrive  at  a  verdict  in  this  case.  •  The  ease  has 
been  twice  tried  at  a  great  deal  of  expense  to  this  county,  and  it 
seems  to  me^  gentlemen,  that  you  ought  to  agree  on  a  verdict''  were 
regarded  as  not  requiring  a  reversal,  although  they  were  in  some 
respects  objectionable. 
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IMPUTATIONS  OF  IMCOMPETENCE. 

Imputations  of  incompetency  in  case  of  a  failure  to  agree  are 
viewed  with  disfavpr. 

Thus,  in  People  v.  Sheldon,  156  N.  Y.  268,  it  was  held  to  be  error 
to  suggest  to  a  jury  in  a  murder  case,  as  a  reason  for  agreeing,  that 
failure  to  agree  is  '^almost  to  confess  incompetency,"  as  personal 
considerations  should  never  be  permitted  to  influence  the  deliberations 
of  the  jury. 

And  in  State  v.  Bybee,  17  Kan.  462,  the  intelligence  of  the  jury 
was  reflected  upon  in  the  remarks  by  the  judge  who  said :  "  This  case 
has  occupied  nearly  seven  weeks,  and  to  say  now  at  the  end  of  all 
that  time, — at  the  end  of  all  this  labor  and  expense, — that  the  ques- 
tion is  no  better  off  than  it  was  when  started,  is  almost  to  confess 
incompetency  in  this  matter."  Commenting  on  this  remark  the  su- 
preme court  said  that  no  juror  should  be  induced  to  agree  to  a  verdict 
by  a  fear  that  a  failure  to  so  agree  would  be  regarded  by  the  public 
as  reflecting  upon  either  his  intelligence,  or  his  integrity,  and  that 
personal  considerations  should  never  be  permitted  to  influence  his 
conclusions;  and  the  thought  of  them  should  never  be  presented  to 
him  as  a  motive  for  action. 

It  was  held  in  State  v.  Ladd,  10  La.  Ann.  271,  that  there  was 
cause  for  a  new  trial  for  the  declaration  by  the  judge,  on  the  jury 
stating  a  third  time  that  they  could  not  agree,  that  he  must  have  a 
verdict  in  the  case  and  that  he  had  reason  to  believe  that  the  jury  had 
been  tampered  witn. 

COMPROMISE  VERDICT. 

It  is  improper  for  the  court  to  direct  a  jury  expressly  or  by  im- 
plication that  they  may  render  a  compromise  verdict. 

Thus,  it  is  erroneous  to  instruct  "  that  no  number  of  minds  could 
agree  upon  a  multitude  of  facts,  such  as  this  case  presents,  without 
some  yielding  of  the'  judgment  of  individuals  upon  the  evidence, 
some  deference  to  the  opinions  of  others,  without  what  some  might 
call  a  compromise  of  different  views."    Clem  v.  State,  42  Ind.  420. 

INTIMATION  BY  JUDGE  AS  TO  GUILT  OR  INNOCENCE. 

Any  statement  by  the  presiding  judge  intimating  that  he  believed 
the  defendant  gruilty,  or  hinting  how  the  jury  should  decide,  is 
highly  improper. 
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Thus,  the  action  of  the  judge,  in  a  prosecution  for  rape,  in  stat- 
ing, in  reply  to  a  statement  by  a  juror  that  the  jurors  were  unable 
to  agree,  that  *^  In  view  of  the  testimony  in  this  case  the  court  is 
clearly  at  a  loss  to  know  why  twelve  honest  men  cannot  agree  in  this 
case."  While  this  statement  did  -not  advise  an  acquittal,  it  was  re- 
garded as  probably  giving  the  jury  to  understand  that  the  judge  be- 
lieved the  defendant  guilty,  and  that  such  should  be  their  verdict* 
People  V.  Kindleberger,  100  Cal.  367. 

A  statement  of  the  trial  judge  in  State  v.  Fisher,  23  Mont.  540^ 
made  to  the  jury  in  a  murder  case  upon  being  informed  that  there 
was  no  prospect  of  an  agreement,  clearly  intimated  that  he  believed 
the  defendant  guilty.  The  court  said :  "  Feeling  as  I  do  about  the 
matter,  I  do  not  see  any  reason  why  a  jury  should  disagree  in  the 
matter.  .  .  .  Although  I  do  not  care  to  force  any  man  against  his 
conscience,  to  agree  to  a  verdict  which  he  does  not  believe  in  .  .  • 
feeling  as  I  do  about  the  case,  ...  I  do  not  feel  that  I  should  dis^ 
charge  you." 


CERTIFICATE  OF  REASONABLE  DOUBT. 

A  certificate  of  reasonable  doubt  on  a  conviction  of  murder  was 
granted  in  People  v.  Young,  40  Misc.  266,  for  the  act  of  the  trial 
judge  in  summoning  the  jury  the  next  day  after  the  case  had  been 
given  them,  saying  to  them,  although  they  had  not  asked  for  further 
instructions  or  communicated  with  the  court  at  all,  that  it  was  very 
unfortunate  that  they  had  not  agreed,  and  urging  them  to  consider 
the  importance  of  the  case,  the  length  of  time  the  trial  had  taken, 
the  expense  of  public  money,  which  "  no  one  can  figure  or  realize," 
the  mental  strain  of  the  parties  engaged  in  it,  and  the  loss  of  the 
jurors'  time,  as  reasons  why  they  should  not  fail  to  agree.  Again,  two 
hours  afterwards,  the  trial  court  sent  for  the  jury,  although  they  had 
not  meanwhile  asked  for  instructions,  at  which  time  the  trial  judge 
said :  "  I  want  to  repeat  to  you  what  I  said  this  morning,  that  your 
failure  to  agree  results  in  a  very  great  waste  of  public  time  and 
money,  and  a  miscarriage  of  justice,  in  an  unnecessary  infliction  on 
the  defendant,  and  the  infliction  of  a  very  large  and  unnecessary 
amount  of  labor  on  the  district  attorney.  If  there  is  any  possibility 
of  your  agreeing,  I  will  keep  you  together  further.  It  does  seem  to 
me  that  this  case  is  not  one  that  presents  a  proper  reason  for  a  dis- 
agreement." 
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STATEMENTS  BY  OFFICER  IN  CHARGE  OF  JURY. 

The  warning  of  an  officer  in  charge  of  a  jury  in  a  rape  case,  that 
they  would  be  locked  up  for  the  night  unless  they  agreed  very  soon, 
was  regarded  in  Brown  v.  State,  127  Wis.  193,  as  threatening  and 
coercive,  and  as  naturally  tending  to  induce  a  surrender  of  their 
opinions.  The  court  said  that  "while  jurymen,  in  performance  of 
the  high  civic  function  entrusted  to  them,  ought  to  adhere  to  their 
deliberate  and  conscientious  convictions  notwithstanding  personal 
inconvenience  or  suflFering,  it  is  not  the  policy  of  the  law  that  rights 
of  litigants,  especiaUy  those  charged  with  crime,  shall  be  made  de- 
pendent on  the  existence  of  such  Spartan  devotion  to  duty.'' 

But,  the  suggestion  of  the  sheriff  who  was  present  in  the  jury  room 
during  the  deliberations  of  the  jury  in  a  murder  case,  against  their 
return  to  the  court  and  reporting  a  disagreement,  saying  that  the 
court  would  not  yet  discharge  the  jury,  was  held  in  McGuire  v.  State, 
10  Fex.  Ct.  App.  125,  not  to  be  ground  for  reversal 

So,  the  declaration  of  a  bailiff  who  had  charge  of  a  jury  in  a  mur- 
der case,  that  "  unless  they  decided  the  case  one  way  or  the  other 
they  should  have  nothing  more  to  eat  and  no  water  to  drink,"  was 
not  regarded  in  Fope  v.  State,  36  Miss.  121,  as  making  such  an  im- 
pression upon  the  minds  of  the  jury  as  would  naturally  influence 
their  verdict,  since  it  must  be  assumed  that  the  jury  knew  that  the 
bailiff  had  no  authority  to  furnish  them  with  food  or  drink  of  any 
description  whatever. 
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SUPBEME  COUBT-APF.  DIVISION-FOnBTH  DEP., 
Maroh,  20  1907. 

THE  PEOPLE  V.  JOHN  SMILIE- 

(118  App.  Div.  611.) 

(1).    Grand  Lakcent-— Second  Degree— Eyidencb. 

On  the  trial  of  an  indictment  for  grand  larceny  in  the  second  degree  In 
stealing  the  plaintifTs  money  during  a  game  of  dice,  it  is  error  to  admit 
in  evidence  "  phony  rolls  "  (rolls  of  paper  surrounded  by  a  genuine  bill 
to  simulate  a  roll  of  money)  found  in  the  defendant's  possession  three 
months  after  the  alleged  larceny. 

(9).    Same. 

An  objection  to  evidence  connecting  the  **  phony  rolls"  with  the  de- 
fendants sufficiently  apprises  the  trial  court  that  the  objection  will  be 
taken  to  the  rolls  and  it  cannot  subsequently  be  maintained  tliat  no  objec^ 
tion  was  taken. 

(8).    Same. 

Cross-examination  by  district  attorney  criticized. 

Appeal  by  the  defendants,  John  Smilie  and  others^  from  a 
judgment  of  the  County  Court  of  Erie  county,  rendered  on  the 
6th  day  of  July,  1906,  convicting  the  defendants  of  the  crime 
of  grand  larceny  in  the  second  degree. 

Rowland  B.  Mahany,  for  the  appellants. 

Daniel  V,  Murphy,  Assistant  District  Attorney,  and  Frank 
A,  Abbott,  District  Attorney,  for  the  respondent. 

Spring,  J. : 

Webb  was  the  only  witness  on  behalf  of  the  People  of  the 
commission  of  the  alleged  crime.  He  testified  that  while  wait- 
ing for  a  train  in  the  Erie  railroad  station  in  the  city  of 
Buffalo  he  was  asked  by  the  defendant  Davis  to  go  with  him  for 
a  cup  of  coffee.  They  went  together  to  a  saloon,  where  they  met 
the  defendant  Smilie.     Davis  produced  a  five-dollar  bill  and 
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Smilie  produced  one  of  ten  dollars  to  pay  for  the  drinks  which 
they  had  ordered,  and  the  woman  tending  bar  was  unable  to 
change  either  bilL  In  order  to  settle  the  question  of  payment 
among  themselves^  Davis  and  Smilie  threw  dice,  Davis  winning. 
Smilie  stepped  away  from  the  bar  and  Davis  induced  Webb  to 
participate  in  throwing  dice  upon  the  pretext  that  they  would 
'^  have  some  fun  "  with  Smilie,  paying  him  back  his  money. 
Webb  thereupon  took  from  his  pockets  bills  aggregating  one 
hundred  and  thirty-nine  dollars,  and  the  men  threw  dice,  Davis 
producing  fifteen  dollars.  A  jangle  ensued  and  in  the  fracas 
Webb's  money  was  taken  from  him. 

Two  witnesses,  Gallagher  and  Mrs.  Petzing,  who  was  the 
woman  tending  bar,  testified  that  the  defendants  were  not  the 
persons  in  the  saloon  with  Webb,  and  the  defendants  also  denied 
that  they  were  there. 

The  alleged  crime  was  committed  on  the  8th  of  March,  1906. 
The  defendants  were  arrested  three  months  later.  Their  trunks 
were  searched  and  two  packages  resembling  money,  character- 
ized as  "  phony  roUs,'^  were  found  in  the  trunks.  These  rolls 
were  exhibited  to  the  jury  and  received  in  evidence,  ajid  T 
think  their  reception  was  error  and  very  prejudicial  to  the 
defendants.  It  is  claimed  that  there  was  no  objection  taken  to 
their  reception*  When  the  police  detective  was  first  testifying 
he  stated  that  he  searched  the  trunks  in  rooms  occupied  by  the 
defendants,  or  some  of  them,  and  proceeded  to  disclose  their 
contents,  when  the  defendants'  counsel  objected,  stating  that 
there  was  no  connection  between  these  rolls  and  the  commission 
of  the  crime  charged  three  months  earlier.  The  witness  then 
stated  that  he  found  two  rolls,  and  when  it  was  attempted  to 
prove  where  they  were  found,  the  defendants'  counsel  objected, 
and  the  objection  was  sustained.  The  witness  testified  in  that 
connection  that  he  found  a  card  case  containing  a  card  and  he 
sought  to  show  what  name  was  on  the  card,  and  objection  was 
interposed,  the  counsel  saying  that  it  was  not  in  evidence,  and 
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he  objected  to  it  when  "  offered  in  evidence  upon  the  samo 
ground  as  the  former  objection."  The  district  attorney  there- 
upon replied  that  he  "  would  like  to  have  the  Court  examine 
those  and  I  am  going  to  offer  them,"  and  the  court  suggested 
"  you  had  better  wait  until  you  make  your  proof  in  regard  to 
their  occupying  the  room,"  and  the  district  attorney  adopted 
the  suggestion  of  the  court. 

This  colloquy  indicated  quite  clearly  that  the  district  attor- 
ney intended  to  offer  in  evidence  those  rolls  and  the  other 
articles,  and  also  it  was  obvious  that  the  counsel  for  the  defend- 
ants expected  to  resist  their  reception. 

Evidence  was  then  given  on  behalf  of  the  People  tending  to 
show  that  the  trunks  belonged  to  the  defendants  or  some  of 
them.  The  detective  was  then  recalled  and  testified  to  unlock- 
ing the  trunks  and  finding  the  two  rolls  which  he  held  in  his 
hand.  Objection  was  then  interposed  by  the  defendants'  coun- 
sel, and  he  said  to  the  court  that  he  would  like  to  state  his 
grounds  and  the  court  assented.  The  counsel  stated  his  objec^ 
tions  as  follows :  "  That  it  has  not  been  shown  by  any  testimony 
offered  thus  far  that  it  was  necessary  or  that  any  of  these  rolls 
were  used  in  the  commission  of  the  crime,  and  (hey  have  no 
more  right  to  offer  them  than  that  a  gun  was  found  in  their 
trunk.  It  is  most  unfair  to  these  defendants  to  exhibit  these  to 
the  jury  and  say  that  these  men  are  crooked.  It  is  not  any 
evidence  to  show  that  this  crime  was  committed  there.  Rob- 
bery is  the  charge,  and  if  they  found  anything  that  was  used 
there,  then  it  might  be  proper  testimony."  The  court  overruled 
the  objection  and  exception  was  taken,  and  the  rolls  were 
received  in  evidence  without  any  other  offer. 

It  is  quite  clear  that  the  counsel  for  the  defendants  inter- 
posed his  objection  in  anticipation  of  the  offer  of  these  rolls. 
The  court  so  construed  it  and  allowed  him  to  state  his  objection 
upon  that  hypothesis.  He  was  not  stating  grounds  applicable 
to  the  place  where  these  rolls  were  found,  but  to  their  admissi- 
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bility.  Both  the  court  and  the  counsel  understood  that  the 
introduction  of  these  rolls  would  be  objected  to,  and  when 
counsel  stated  at  length  the  grounds  of  his  objection  the  court 
realized  to  what  they  related  and  over-ruled  his  objection  and 
received  the  rolls  without  any  distinct  offer  of  them.  The 
office  of  an  objection  is  primarily  to  apprise  the  trial  judge 
that  the  counsel  objecting  seeks  to  exclude  the  evidence  offered, 
and  also  the  grounds  upon  which  he  asks  for  a  ruling  in  his 
favor.  These  objects  were  fully  satisfied  by  the  procedure 
referred  to.  It  was  obvious  that  the  district  attorney  was 
proving  a  series  of  connected  preliminary  facts  with  a  view  to 
the  offer  of  these  rolls.  The  counsel  made  his  objection  to  the 
preliminary  question  and  the  court  permitted  him  to  state  his 
objections  in  detail,  not  to  the  antecedent  question,  but  to  the 
rolls  themselves;  and  then  without  further  preliminaries  re- 
ceived them  after  overruling  the  objection  to  which  the  excep- 
tion was  taken.  We  think  the  objections  were  timely  and  ap- 
prised the  court  sufficiently  of  the  precise  point  to  which  they 
applied.  (Church  v.  Howard,  19  N.  Y.  416,  419;  Matter  of 
Eymman,  113  id.  62,  71.) 

The  rolls  were  not  competent  evidence.  They  were  found  in 
the  trunk  more  than  three  months  after  the  alleged  offense  for 
which  the  defendants  were  indicted.  There  was  no  possible 
connection  between  the  rolls  in  the  trunk,  whether  there  for  a 
good  or  bad  motive,  and  the  claimed  larceny.  Webb  testified 
that  at  the  time  his  money  was  taken  from  him  Smilie  had  a 
roll,  perhaps  of  money,  but  gave  no  explanation  of  its  contents 
or  appearance.  There  was  nothing  to  indicate  that  it  contained 
spurious  currency.  The  rolls  received  in  evidence  were  chiefly 
composed  of  paper  covered  with  a  genuine  bill,  and  the  term 
"  phony  rolls "  signified  a*  package  of  that  description.  In 
order  to  make  such  evidence  admissible  it  must  bear  upon  the 
offense  charged. 

The  rolls  in  the  trunk  in  June  did  not  tend  to  show  that  the 
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defendants  stole  money  from  Webb  in  March  previous.  The 
evidence  was  of  the  most  damaging  character.  The  jury  very 
likely  reached  the  conclusion  that  the  roll  Smilie  had  in  the 
saloon  was  identical  with  one  of  those  found  in  the  trunk, 
although  there  was  an  utter  absence  of  proof  of  their  identity 
or  similarity.  The  district  attorney  was  enabled  to  exhibit 
these  rolls  before  the  jury  and  charge  defendants  with  the 
conmiission  of  the  crime  alleged  because  these  rolls  were  in  the 
trunks,  although  they  may  have  been  there  for  no  dishonest 
purpose. 

As  was  stated  in  People  v.  Altman  (147  N.  Y.  473,  477,  11 
N.  Y.  Crim.  449)  :  "  It  is  impossible  to  say  that  the  defendant 
was  not  prejudiced  by  these  papers  admitted  against  his  ob- 
jection. The  rule  that  an  error  committed  upon  a  trial  may  be 
overlooked  when  the  party  complaining  was  not  prejudiced 
thereby  is  only  applicable  in  cases  where  the  error  could  by  no 
possibility  have  produced  injury." 

On  the  cross^xamination  of  Smilie  the  following  occurred: 
"  Q.  When  you  were  arrested -there  was  a  man  with  the  officer 
by  the  name  of  King?  A.  He  said  his  name  was  Williams. 
He  wa«  not  with  the  officer  when  I  was  arrested  and  he  told  me 
and  the  officer  that  his  name  was  Williams.  Q.  He  is  the  man 
who  is  referred  to  as  the  Englishman?  A.  Who  has  referred 
to  him  ?  I  haven't.  Q.  You  were  accused  by  that  man  ?  By 
Mr.  Mclntyre:  I  object  to  that  as  manifestly  unfair  on  the 
part  of  the  District  Attorney,  and  he  knows  it  Objection 
sustained.  Q.  Weren^t  you  identified  by  him  as  one  of  the 
three  men  who  got  his  money  at  Niagara  Falls?  By  Mr. 
Mclntyre:  I  object  to  that  The  Court:  No,  no,  Mr. 
Murphy,  that  is  the  same  line  of  questions  to  which  the  court 
sustained  counsePs  objections.^' 

The  manifest  purpose  of  this  examination  was  to  create  the 
impression  in  the  minds  of  the  jurors  that  Smilie  had  stolen 
money  from  King,  and  the  ofiFense  charged  in  the  indictment 
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was  stealing  money.  This  conduct  was  improper  and  the  vice 
of  the  testimony  was  not  cured  by  excluding  the  evidence. 
(Manigold  v.  Black  River  Traction  Co.,  81  App.  Div.  381.) 

And  the  most  vicious  part  of  the  examination  was  in  the 
question  put  by  the  district  attorney  after  the  court  had  in- 
dicated clearly  that  this  line  of  testimony  was  improper.  The 
testimony  of  Webb,  with  his  participation  in  the  dice  throwing^ 
was  not  of  the  strongest  probative  force,  and  the  defendants 
were  entitled  to  a  fair  trial  for  the  precise  offense  charged  in 
the  indictment 

The  judgment  should  be  reversed. 

All  concurred;  except  Robson,  J.,  who  dissented* 
Judgment  of  conviction  reversed  and  a  new  trial  ordered. 
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SUPREME  COUBT-AFF.  DIVI8ION-THIBD  DEP., 
Maroh  13,  1907. 

THE  PEOPLE  V,  CORNELL  VAN  GAASBECK. 

(118  App.  Div.  611.) 

(1).    Manslaughter— F1H8T  Dkgrbb—Etidbncb  of  Good  CHAaAcrsB. 

On  the  trial  of  an  indictment  for  manslaughter,  the  defendant  may 
show  that  he  had  the  reputation  of  having  a  quiet  peaceable  disposition, 
and  it  is  not  necessary  to  show  his  general  reputation. 

(2).    Same. 

One  accused  of  crime  may  show  that  his  reputation  among  people  who 
know  him  best  is  such  as  rendered  it  improbable  that  he  would  be  guilty 
of  the  crime  charged. 

(8).    Same. 

As  evidence  of  good  character,  standing  alone,  may  create  a  reasonable 
doubt  of  guilt,  the  exclusion  of  such  evidence  is  reversible  error. 

Appeal  by  the  defendant,  Cornell  Van  Qaasbeck,  from  a 
judgment  of  the  County  Court  of  Ulster  county,  rendered  on 
the  15th  day  of  January,  1906,  convicting  the  defendant  of  the 
crime  of  manslaughter  in  the  first  degree. 

AugustiLS  H.  Van  Buren,  for  the  appellant. 

Frederick  Stephen,  Jr.,  District  Attorney  [Howard  Chipp 
of  counsel].,  for  the  respondent. 

Kellooo,  J.: 

The  crime  was  committed  in  the  town  of  Woodstock,  where 
the  defendant  was  bom.  For  the  last  five  or  six  years  before 
the  trial  he  had  lived  in  that  town,  but  prior  to  that  time  he 
had  resided  for  many  years  in  the  city  of  Kingston  and  was 
well  known  there. 

One  Merritt,  who  resided  in  the  city  of  Kingston,  swore  that 
he  had  known  the  defendant  for  twenty-five  or  thirty  years; 
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that  defendant  had  worked  on  his  farm  for  him,  on  and  off^ 
three  or  four  or  five  years,  whenever  he  wanted  extra  help ;  he 
was  acquainted  with  the  reputation  and  character  of  the  defend- 
ant so  far  as  relates  to  whether  or  not  he  is  of  a  quiet  and 
peaceable  disposition  or  otherwise.  To  the  question  as  to  what 
his  reputation  is,  the  objection  that  no  proper  foundation  had 
been  laid  for  the  proof  and  that  it  was  not  a  proper  way  to 
show  character  was  sustained  and  the  defendant  excepted. 

A  policeman  of  the  city  of  Kingston  for  the  last  nineteen 
years  had  known  the  defendant  for  thirty  years;  knew  him 
whenever  he  was  in  the  city  and  knew  his  character  as  to  being 
a  peaceable  and  quiet  man.  To  the  question  as  to  what  the 
character  is,  the  same  objection  was  sustained,  and  the  defend- 
ant excepted. 

This  evidence  probably  related  to  the  reputation  of  the 
defendant  at  Kingston  and  not  in  the  town  of  Woodstock.  The 
remoteness  of  time  and  place  might  weaken  the  testimony,  but 
the  fact  that  the  man  by  living  at  Kingston  many  years  before 
and  up  to  five  or  six  years  before  the  trial  had  established  a 
reputation  for  peaceableness  and  quietness  was  some  evidence 
that  that  character  had  continued,  especially  in  the  case  of  a 
man  fifty-five  years  of  age.  (Sleeper  v.  Van  Middlesworth, 
4  Den.  431;  Oraham  v.  Chrystal,  2  Keyes,  21,  correctly  re- 
ported in  2  Abb.  Ct.  App.  Dec.  264.) 

When  it  is  sought  to  impeach  a  witness  for  truth  and  veracity 
the  proper  inquiry  is  as  to  his  general  reputation.  (Carlson 
v.  Winterson,  147  N.  Y.  652.)  But  the  cases  seem  to  permit 
the  inquiry  as  to  his  reputation  for  truth  and  veracity  without 
inquiring  as  to  his  general  reputation.  And  while  perhaps  his 
general  reputation  in  other  respects  may  be  involved,  it  is  clear 
that  the  question  aimed  solely  at  truth  and  veracity  is  the  most 
logical  one.  A  man^s  reputation  may  be  so  good  in  all  other 
respects  that  small  lapses  in  regard  to  truth  may  leave  a  bal- 
ance on  the  side  of  a  good  reputation.    His  general  reputation. 
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therefore,  may  not  give  the  same  definite  information  as  to  his 
truthfulness  as  a  direct  inquiry  on  that  subject.  A.  known 
gambler  has  not  a  good  reputation,  but  he  may  have  an  excel- 
lent reputation  for  truth  and  veracity.  If  a  man  is  on  trial 
for  murder,  the  fact  that  he  is  truthful  has  little  bearing  upon 
the  probability  of  his  guilt.  If  the  charge  is  forgery,  his  repu- 
tation as  a  moral  man  has  little  bearing  upon  that  question. 
This  defendant  was  on  trial  for  killing  his  best  friend,  and  the 
principal  evidence  of  his  connection  with  the  crime  was  the 
fact  that  the  deceased  had  been  at  defendant's  cabin  for  some 
days ;  that  they  were  more  or  less  drunk,  and  that  the  deceased 
was  found  dead  in  the  cabin,  with  other  circumstances  con- 
necting the  defendant  more  or  less  with  the  offense.  Nobody 
knows  just  what  caused  the  act,  but  it  may  fairly  be  inferred 
to  have  been  a  brutal,  cold-blooded  murder.  The  assailant  left 
the  deceased  in  an  unconscious  and  dying  condition,  and  he 
died  several  hours  after.  If  the  fifty-five  years  of  life  of  the 
defendant  had  given  him  among  the  people  who  knew  him  best 
a  reputation  as  a  quiet  and  peaceable  man  it  might,  in  the 
minds  of  the  jury,  have  some  bearing  upon  the  question  whether 
he  was  guilty  of  the  brutal  murder  of  his  friend. 

While  the  books  are  full  of  statements  that  the  defendant 
may  show  his  good  character  from  general  reputation,  the 
authorities  are  not  entirely  clear  in  this  State  that  the  good 
character  and  the  general  reputation  means  a  general  good 
character  or  his  general  reputation  in  the  respects  which  relate 
to  the  trial,  the  qualities  of  his  character  which  are  challenged 
by  accusing  him  of  the  crime.  Wharton  states  the  general 
rule  as  follows :  "  And  the  character  he  is  entitled  to  prove 
must  be  such  as  would  make  it  unlikely  that  he  would  be  guilty 
of  the  particular  crime  with  which  he  is  charged.'^  (Whart. 
Cr.  Ev.  [8th  ed.]  §  60.) 

"  The  evidence  of  good  character  offered  by  the  accused  must 
relate  particularly  to  that  trait  of  character  which  is  involved 
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in  the  crime  charged,  so  that  the  proof  of  good  character  will 
render  it  unlikely  that  he  would  be  guilty  of  that  particular 
crime,"    (12  Cyc  413.) 

In  People  v.  Seldner  (62  App.  Div.  357,  363)  the  defend- 
ant was  on  trial  for  grand  larceny  and  several  witnesses  were 
asked  if  they  knew  the  reputation  of  the  defendant  for  honesty 
and  integrity,  the  court  remarking  that  while  impeaching  wit- 
nesses to  attack  a  man's  character  must  show  a  knowledge  of 
his  general  reputation,  that  where  the  defendant  called  wit- 
nesses to  show  his  good  character,  as  evidence  on  the  merits,  the 
riame  rule  did  not  apply,  and  the  judgment  was  reversed  for  the 
exclusion  of  testimony  as  to  defendant's  character  for  honesty 
and  integrity,  the  court  saying :  "  The  charge  involved  defend- 
ant's honesty;  it  was  pertinent  to  the  issue,  therefore,  for  de- 
fendant to  show  good  reputation  for  honesty  and  integrity," 
citing  Wharton,  supra,  and  other  authorities. 

The  question  here  is  not  whether  the  character  inquired 
about  must  relate  to  the  traits  involved  in  the  alleged  crime,  as 
suggested  by  the  authorities  above  cited,  but  may  the  inquiry 
relate  to  the  qualities  involved  in  the  crime;  not  whether  the 
inquiry  must  relate  to  character  for  peaceableness  or  quietness, 
but,  in  a  case  like  this,  may  it  relate  to  such  reputation.  A 
man  on  trial  for  a  crime  may  have  many  traits  of  character 
which  he  may  not  desire  to  discuss  before  the  jury ;  but  if  there 
is  a  redeeming  feature  in  his  character  and  that  feature  points 
to  the  improbability  of  his  having  committed  the  crime  it 
would  seem  that  he  is  entitled  to  the  benefit  of  the  evidence. 
A  bad  character  for  truth  and  veracity,  for  morality,  and  in 
other  respects,  does  not  make  the  person  burdened  with  it  an 
outlaw,  but  when  he  is  accused  of  crime  he  may  show  that  his 
reputation  is  such  among  the  people  who  know  him  best  as  to 
render  it  improbable  that  he  would  be  guilty  of  the  particular 
crime  charged  against  him. 

Evidence  of  good  character  may  of  itself  create  a  reasonable 


Digitized  by 


Googk 


74  NEW  YORK  CRIMINAL  REPORTS,  VOL.,  XXL 

doubt,  when  without  it  none  would  exist.     {People  v.  Bonier, 
179  N.  Y.  315,  18  K  Y.  Crim.  516.) 

The  conviction  and  judgment  should  be  reversed  and  a  new 
trial  granted. 

All  concurred. 

Conviction  and  judgment  reversed  and  new  trial  ordered  in 
the  County  Court  of  Ulster  county. 
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SUFBEME  COUBT-AFF.  DIVISION-THIBD  DEFABTMENT, 
March  13,  1907. 

THE  PEOPLE  EX  REL.  FRED  DAUCHY  v.   SEBAS- 
TIAN W.  PITTS. 

(118  App.  Dlv.  457.) 

Habeas  Oobfus— Wabrai^t  of  Comicitmsnt— Code  Grim.  Pro.  §  486. 

The  warrant  of  commitment  of  on^  convicted  of  crime,  except  in  capital 
cases  need  not  be  signed  by  tlie  Judge  or  justice  who  pronounced  judg- 
ment or  by  a  clerk  of  the  court.  Under  §  486  of  the  Code  of  Criminal 
Procedure  a  certified  copy  of  the  judgment  as  entered  on  the  minutes  is 
sufficient  warrant  for  the  execution  of  judgment 

Appeal  by  the  relator,  Fred  Dauchy,  from  an  order  made 
by  the  recorder  of  the  city  of  x\lbany  and  entered  in  the  oflSoe 
of  liie  clerk  of  the  county  of  Albany  on  the  8th  day  of  January, 
1907,  dismissing  a  writ  of  habeas  corpus  and  remanding  the 
relator  to  the  custody  of  the  respondent. 

James  J.  Byard,  Jr,,  for  the  appellant. 

George  Addington,  Robert  H.  McCormic  and  Ulysses  0. 
Welch,  for  the  respondent. 

Seweix,  J.  : 

The  relator  sued  out  a  writ  of  habeas  corpus,  claiming  to  be 
illegally  deprived  of  his  liberty  by  the  custodian  of  the  Albany 
County  Penitentiary. 

It  appears  that  he  was  held  under  a  judgment  of  the  Otsego 
County  Court,  which  recites  that  the  defendant  was  duly  in- 
dicted for  the  crime  of  assault  in  the  second  degree;  that  he 
was  duly  arraigned  and  pled  not  guilty ;  that  he  was  duly  tried 
by  the  court  and  a  jury,  and  convicted  upon  such  trial  of  the 
crime  of  assault  in  the  third  degree ;  that  the  district  attorney 
moved  for  judgment;  that  the  defendant  waived  his  right  to 
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delay,  and  requested  to  be  sentenced  at  once,  and  thereupon  the 
said  Fred  L.  Dauchy  was  "  by  the  law  and  the  court,  on  this 
7th  day  of  August,  sentenced  to  be  confined  in  the  Albany 
County  Penitentiary  for  the  term  of  nine  months." 

The  recorder,  after  hearing  the  relator,  declined  to  discharge 
him,  and  remanded  him  to  the  custody  of  the  custodian  of  liie 
Albany  County  Penitentiary,  to  be  confined  therein  in  accord- 
ance with  the  terms  of  his  sentence,  and  dismissed  the  writ. 

The  relator  claims  that  he  is  not  detained  by  virtue  of  a 
proper  warrant  of  commitment,  in  that  the  paper  purporting  to 
be  a  copy  of  the  record  of  the  Otsego  County  Court  is  unsigned, 
and  does  not  conform  to  the  requirements  of  sections  486  and 
487  of  the  Code  of  Criminal  Procedure. 

There  is  no  provision  requiring  a  warrant  of  commitment  to 
be  signed  by  the  judge  or  justice  pronouncing  judgment,  or  by 
a  clerk  of  the  court,  on  the  trial  of  such  an  indictment.  Section 
486  of  the  Code  of  Criminal  Procedure  provides  that  the 
authority  for  the  execution  of  a  judgment,  except  of  death,  is  a 
certified  copy  of  the  entry  thereof  upon  the  minutes;  that  it 
must  be  furnished  to  the  officer  whose  duty  it  is  to  execute  the 
judgment,  and  that  no  other  warrant  or  authority  is  necessary 
to  justify  or  require  its  execution. 

Section  489  provides  that  "  if  the  judgment  be  imprison- 
ment, except  in  a  county  jail,  the  sheriff  must  deliver  a  copy  of 
the  entry  of  the  judgment  upon  the  minutes  of  the  court,  to- 
gether with  the  body  of  the  defendant,  to  the  keeper  of  the 
prison  in  which  the  defendant  is  to  be  imprisoned."  The  judg- 
ment referred  to  in  those  sections  is  the  sentence  of  the  court, 
and  a  certified  copy  of  it  as  entered  on  the  minutes  is  all  that 
is  required. 

As  was  said  in  People  ex  rel.  Trainor  v.  Baker  (89  N.  T. 
460) :  "  The  relator  was  not  detained  or  required  to  be  de- 
tained by  virtue  of  any  warrant.  He  was  detained  by  virtue 
of  the  judgment  of  the  court,  and  that  judgment  was  a  sufficient 
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authority  for  his  detention.  The  warrant  of  commitment  is 
simply  an  authority  and  direction  to  the  sheriff  or  other  officer 
to  convey  the  prisoner  to  the  penitentiary.  That  needs  not 
necessarily  to  be  left  with  the  keeper.  If  he  has  no  other  evi- 
dence of  his  authority  to  detain  the  prisoner,  he  should  have 
that.  But  if  the  officer  who  brings  a  prisoner  to  the  peniten- 
tiary furnished  the  keeper  with  a  certified  copy  of  the  judg^ 
ment  of  the  Court,  then  that  is  sufficient  evidence  of  the  keep- 
er's authority,  and  he  needs  to  have  no  other."  (People  v. 
Bradner,  107  N.  T.  4.) 

I  think  the  order  of  the  recorder  should  be  affirmed. 

All  concurred. 

Order  affirmed. 
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« 

OOUBT  OF  APFSAL8, 
Apr.  2,  1906. 

THE  PEOPLE  V.  CARLO  CIARDL 

(188  N.  Y.  145.) 

MUBDER— SUFFiaENGT  OF  ETIDBNCB. 

The  evidence  upon  the  trial  of  a  defendant,  indicted  for  murder,  ex- 
amined and  held  sufficient  to  sustain  a  verdict  convicting  him  of  murder 
in  the  first  degree. 

Appeal  from  a  judgment  of  the  Supreme  Courts  rendered 
April  11,  1906,  at  a  Trial  Term  for  the  county  of  Tompkins 
upon  a  verdict  convicting  the  defendant  of  the  crime  of  murder 
in  the  first  degree. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

David  M.  Dean  for  appellant  The  verdict  is  not  sustained 
by  the  evidence.  (People  v.  Smith,  162  N.  Y.  520;  Rupert  v. 
B.  R.  R.  Co.,  154  N.  Y.  90;  People  v.  Kennedy,  32  N.  Y. 
Ul;  People  v.  Mondon,  103  N.  Y.  211;  People  v.  White,  176 
K  Y.  33L) 

Willard  M,  Kent  for  respondent. 

Gbat,  J.  The  defendant  was  charged  with  the  crime  of 
murder  in  the  first  degree,  committed  upon  Luigi  Porgi.  His 
indictment  was  followed  by  a  trial  and  he  was  found  guilty  by 
the  jury  as  charged.  From  the  judgment  of  conviction  he  has 
appealed  to  this  court.  That  the  deceased  came  to  his  death 
by  violent  means  was  conceded.  His  body  was  found,  in  the 
early  morning  of  November  30,  1904,  in  a  wood,  near  the  limits 
of  the  city  of  Ithaca,  by  some  laborers.  Strewn  upon  the  path, 
near  the  spot  where  the  body  lay,  they  had  observed  a  dinner 
pail,  a  mitten,  a  hat  and,  further  on,  an  overcoat;  which  led 
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them  to  the  discovery  of  the  body.  There  were  evidences  of  a 
struggle  having  taken  place  and  a  narrow  strap  was  about  the 
neck,  tightly  drawn.  The  medical  evidence  established  that 
death  had  been  caused  by  strangulation.  The' body  was  re- 
moved to  the  morgue  and  the  chief  of  police  caused,  at  once, 
the  arrest  of  two  persons,  who  roomed  with  the  deceased  at  a 
boarding  house,  kept  by  a  man  named  Eagles ;  one  of  whom  was 
the  defendant.  Four  persons  occupied  the  room  and  all  were 
Italian  workingmen.  The  two  roommates  of  the  defendant 
and  the  deceased  were  named  Palagido  Todi  and  Isadoro  Delia- 
vecchia.  About  six  o'clock,  that  morning,  all  arose,  except 
Todi ;  who  was  ill  and  remained  in  bed.  The  first  to  leave  the 
house  was  Dellavecchia  and  he  was  followed  by  the  defendant. 
Soon  after,  the  deceased,  also,  left  the  house.  Todi  fell  asleep 
and,  later,  was  awakened  by  the  defendant;  who  said  that  it 
was  eight  o'clock  and  ask^d  if  he  was  not  going  to  get  up.  The 
fire,  which  had  been  lighted  in  the  stove  earlier,  had  gone  out 
and  the  room  was  cold.  This  indicated  the  absence  of  the  de- 
fendant theretofore.  The  housekeeper  testified  to  hearing  the 
first  man,  who  left  the  house,  pass  by  her  window  and  proceed 
towards  the  highway  to  the  city;  which  was  in  the  direction 
of  Dellavecchia's  work.  She  remembered  that  the  second  man 
went  in  the  direction  of  the  wood.  Eagles,  the  keej^r  of  the 
boarding  house,  testified  that  he  recognized  the  peculiar  step  of 
the  deceased,  when  he  went  out  of  the  house;  proceeding  in 
the  direction  of  the  wood.  The  deceased  was  the  last  of  the 
three  to  leave  and,  to  reach  the  place  of  his  employment,  he  had 
to  pass  through  the  wood.  A  witness  testified  to  meeting  the 
deceased,  on  his  way  to  work,  at  a  point  just  above  the  wood 
and  to  his  not  wearing  any  overcoat.  That  same  morning,  and 
at  about  the  same  early  hour,  some  other  Italian  laborers,  pass- 
ing over  the  path  in  the  wood,  heard,  ahead  of  them,  a  cry,  in 
their  own  language  to  the  effect  that  "he  is  killing  me." 
Hastening  forward,  they  came  upon  the  articles  of  wearing 
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apparel  in  the  path  and  picked  up  the  overcoat;  but,  hearing 
nothing  more,  threw  it  down  again  and  hastened  forward,  until 
they  had  joined  one  of  their  number,  who  had  gone  in  advance 
of  them.  This  overcoat  they,  and  a  number  of  other  witnesses, 
identified  as  having  been  worn  by  the  defendant.  It  was 
placed  upon  the  body,  when  it  was  taken  to  the  morgue.  The 
defendant,  when  arrested,  was  brought  to  the  morgue  and,  upon 
entering  the  room,  exclaimed :  "  It  is  Luigi's  coat."  The  sig- 
nificance of  this  circumstance  is  that  the  room,  used  for  a 
morgue,  was  an  inside  one  and  so  dimly  lighted  that,  while  the 
body  and  the  coat  could  be  seen,  objectively,  by  any  one  enter- 
ing, it  was  impossible,  according  to  the  coroner  and  some  other 
witnesses,  to  identify  the  features  of  the  corpse,  or  the  color 
of  the  coat. 

There  was  evidence  of  the  deceased  having  exhibited  to  a 
friend,  in  the  presence  of  the  defendant,  a  black  pocket  book, 
containing  a  number  of  bills  for  ten  dollars,  and  for  lesser 
amounts,  three  days  before  the  homicide.  A  black  pocket  book 
was  found  upon  the  defendant's  person,  \vhich  contained  forty- 
one  dollars,  of  which  sum  a  part  was  in  ten-dollar  bills.  Other 
evidence  showed  that,  within  a  few  days  of  the  homicide,  the 
defendant  stated  that  he  had  no  money ;  that  he  had  borrowed 
one  dollar  of  a  friend;  that  he  had  suggested  stealing  from 
another  Italian  a  sum  of  some  five  hundred  francs  which  he 
knew  him  to  have,  and  that  he  had  been  heard  to  complain  of 
the  deceased  having  money,  which  he  would  not  spend.  While 
held  in  jail,  awaiting  his  trial,  he  made  statements,  amounting 
to  confessions  of  his  guilt.  The  witness  Todi,  detained  in 
prison  as  a  witness,  had  an  interview  with  him,  in  which  he 
told  him  that  he,  the  defendant,  was  talked  about  in  connection 
with  the  murder,  and  of  its  having  been  his  overcoat  that  was 
found  near  the  scene.  The  defendant  then  made  this  state- 
ment :  "  I  done  the  murder,  but  there  is  no  witness.  Nobody 
can  trouble  me.     They  can't  do  anything  with  me."     Being 
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asked  what  he  did  with  Luigi's  money,  he  told  the  witness  that 
he  had  hidden  it  under  the  ground  near  Eagles'  house.  He 
would  not  tell  him  in  that  conversation  the  place  where  it  was 
buried;  but,  subsequently,  he  described  the  spot  and  told  him 
to  bring  it  and  they  would  divide  it.  The  witness,  then,  went 
with  the  sheriflF,  the  district  attorney  and  two  other  persons  to 
the  spot  described  and  found  eighty-three  dollars  in  the  ground, 
wrapped  up,  as  the  defendant  also  had  said,  in  sheets  of  paper. 
When  Todi,  after  this,  saw  the  defendant  he  made  some  excuse 
to  him  for  not  having  been  able  to  get  the  money ;  whereupon 
the  defendant  asked  him  to  send  a  man  named  Graffrei  to  him, 
who  would  know  how  to  get  the  money  and  to  keep  still  about 
it  This  was  the  man,  to  whom  the  defendant  had  previously 
suggested  the  stealing  of  the  five  hundred  francs  from  a  friend. 
Graffrei  had  an  interview  with  the  defendant,  at  which  he  told 
him  where  the  money  was  buried  and  that  if  he  would  get  the 
money,  he  could  take  out  fifty,  or  sixty,  francs.  Graffrei  was 
one  of  those  who  had  recovered  the  money  from  its  hiding  place. 
In  the  course  of  the  conversation,  the  witness  remarked  upon 
his  having  committed  the  murder  and  of  having  left  his  over- 
coat in  the  road.  To  which  the  defendant  replied  that  there 
were  others,  who  would  testify  that  the  coat  belonged  to  the 
deceased.  When  asked  why  he  did  Aot  throw  away  the  over- 
coat, he  said :  "  Well,  I  was  blind.'*  The  defendant  told  the 
witness :  "  If  you  run  away  and  I  am  found  guilty  I  can  do 
nothing,  but  I  have  three  brothers  in  Italy.  They  take  skin  off 
you."  Of  another  witness,  named  Lettes,  whom  the  defendant 
asked  to  write  a  letter  for  him  to  the  "  old  country,"  he  asked 
if  he  was  going  to  be  a  witness  against  him.  The  witness  re- 
plied that  he  was  and  spoke  of  there  being  other  witnesses  and 
of  the  overcoat  having  been  identified  as  belonging  to  the 
defendant.  The  defendant  then  said :  "  Even  I  done  the  mur- 
der, no  one  was  with  me.  They  can't  do  anything  to  me.'* 
When  the  People  rested  their  case,  the  defendant  offered 
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no  evidence  in  denial,  or  in  explanation;  or  to  rebut  the  pre- 
sumptions to  which  the  evidence  might  give  rise.  The  trial 
judge  submitted  the  case  to  the  jurors  in  a  charge,  to  which  no 
exception  was  taken  and  which  was  perfectly  fair  to  the 
defendant. 

We  think  that  the  verdict  was  warranted  by  the  evidence 
and  that  no  other  could  possibly  have  been  rendered  upon  any 
reasonable  view  of  the  facts.  The  confessions  of  guilt  were 
abundantly  corroborated  by  the  facts  and  the  circumstances 
excluded  the  idea  of  any  one  else  having  committed  the  crime. 
Of  the  four  men,  rooming  together,  Dellavecchia  had  proceeded 
that  morning  to  his  work,  in  a  diflFerent  quarter  and  Todi  was 
ill  and  in  bed.  The  defendant  was  heard  to  leave  the  house  in 
the  direction  of  the  wood,  through  which  the  deceased  would 
have  to  pass  on  his  way  to  his  work.  In  the  vicinity  of  the 
place  of  the  homicide  was  found  an  overcoat,  which  every  one 
recognized  as  the  one  worn  by  the  defendant.  That  he  had 
not  taken  away  his  overcoat  is  explainable  from  its  having  been 
picked  up  and  carried  some  distance  by  the  Italian  laborers 
and  from  its  being  somewhat  before  daylight  Upon  entering 
the  morgue  he  exclaimed  that  the  coat  upon  the  body  was  the 
deceased's;  when  objects  were  difficult  to  distinguish  at  a  dis- 
tance. A  few  days  before,  he  appears  to  have  no  money  and 
after  his  arrest  a  pocket  book  was  found  upon  him  containing 
forty-one  dollars.  The  persons  to  whom  he  admitted  his  guilt 
were  not  implicated  in  the  commission  of  the  crime  and  were 
not  shown  to  have  any  hostile  motive  in  testifying  against  him. 
The  fact  that  a  large  sum  of  money  in  bills  was  found  where 
the  defendant  had  stated  to  witnesses  he  had  hidden  it,  as 
money  taken  from  the  deceased,  was  not,  and  could  not  be, 
explained  upon  any  theory  consistent  with  innocence.  A  con- 
sideration of  the  circumstances  corroborated  the  statements  of 
the  defendant,  which  were  testified  to  by  witnesses,  induces  no 
reasonable,  if  any,  hesitation  of  the  mind  to  conclude  adversely 
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to  the  defendant's  innocence  and  they  sufficiently  evidence  that 
the  homicide  had  been  committed  premeditatedly  and  delib- 
erately. 

None  of  the  rulings  upon  the  trial  presents  error,  or  requires 
discussion.  The  trial  was  fairly  conducted  and  justice  was 
accomplished  by  the  verdict  of  the  jury.  I  advise  the  affirm- 
ance of  the  judgment  of  conviction. 

CuLLEN,  Ch.  J.,  Edwabd  T.  Bartlett,  Haioht,  Willabd 
Baetlett,  Hisgogk  and  Chase,  JJ.,  concur. 

Judgment  affirmed. 
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COIJBT  OF  APPEALS. 
Apr.  2,  1907. 

THE  PEOPLE  V.  LEON.AKDO  BRONCADO. 

(188  N.  Y.  150.) 

Murder— SuFFiciBNCT  of  Evidencb— Appeal  for  Clemenct  Cannot  Be 
Considered  by  the  Court  of  Appeals — Application  Must  Be 
Made  to  the  Governor. 
Where,  upon  the  trial  of  a  defendant  indicted  for  murder,  there  is  evi- 
dence sufficient  to  sustain  a  verdict  convicting  the  defendant  of  murder  in 
the  first  degree,  the  Judgment  of  conviction  must  be  affirmed ;  the  fact 
that  there  are  circumstances  in  the  case  which  tend  to  lessen  the  moral 
guilt  of  the  defendant  and  should  relieve  him  from  suffering  the  extreme 
penalty  of  the  law,  cannot  be  taken  into  consideration  by  the  Court  of 
Appeals ;  such  facts  and  circumstances  must  be  submitted,  on  an  appeal 
for  clemency,  to  the  governor  of  the  state,  to  whose  judgment,  under  the 
Constitution  and  the  law,  the  whole  subject  is  confided. 

Appeal  from  a  judgment  of  the  Court  of  General  Sessions 
of  the  county  of  New  York,  rendered  October  30,  1906,  upon 
a  verdict  convicting  the  defendant  of  the  crime  of  murder  in 
the  first  degree. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Robert  Townsend  for  appellant.  This  is  clearly  not  a  case 
of  murder  in  the  first  degree  upon  the  law  or  the  evidence. 
{People  V.  Keenan,  101  N.  Y.  618;  People  v.  Leighton,  88 
N.  Y.  117;  People  v.  Majone,  91  N.  Y.  211;  People  v.  Con- 
way, 97  N.  Y.  76.)  The  defendant  did  not  use  the  pistol  until 
he  had  been  struck  by  the  deceased  in  the  groin,  which  "  bent 
him  double."  The  intention  to  kill  must  precede  the  act  by 
some  appreciable  space  of  time.  (People  v.  Majone,  91  N.  Y. 
211;  People  v.  WalwoHh,  4  K  Y.  Cr.  Rep.  355.) 

William  Travers  Jerome,  District  Attorney  (Robert  C. 
Taylor  of  counsel),  for  respondent.     The  evidence  justified 
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the  verdict  of  murder  in  the  first  degree.  (People  v.  Ferraro, 
161  K  Y.  365;  People  v.  Furlong,  187  K  Y.  198;  People 
V.  Conroy,  97  N.  Y.  62;  People  v.  Schmidt,  168  N.  Y.  668; 
People  V.  Zachello,  168  N.  Y.  36 ;  People  v.  Sliney,  137  N.  Y. 
670 ;  People  v.  Boggiano,  179  N.  Y.  267 ;  People  v.  Johnson, 
139  N.  Y.  368;  Peopfe  v,  Bodawald,  177  N.  Y.  408.) 

Edwabd  T.  Baeti^tt,  J.,  The  scene  of  the  homicide  was 
on  Christie  street,  in  the  city  of  New  York,  between  Houston 
and  Stanton  streets,  on  the  evening  of  June  Ist,  1906. 

The  defendant,  Leonardo  Broncado,  is  an  Italian,  about 
twenty-five  years  old,  by  trade  a  painter,  unmarried,  and  at 
the  time  of  his  arrest  living  in  his  father's  family  at  185 
Christie  street.  He  was  industrious  and  of  good  repute.  He 
stands  convicted  of  the  crime  of  murder  in  the  first  degree  for 
the  killing  of  one  Francisco  Lapaglia,  on  the  evening  of  Jime 
1st,  1906,  during  a  fight,  in  the  course  of  which  the  defendant 
shot  the  deceased  with  a  pistol  inflicting  a  fatal  wound. 

It  appears  that  the  defendant  is  of  rather  frail  physique, 
while  the  deceased  was  some  ten  years  his  senior  and  a  strong 
man.  The  defendant  testified  that  he  had  been  in  this  coun- 
try about  three  years  and  the  deceased  some  nine  or  ten  years; 
that  he  knew  the  latter  in  Italy.  The  evidence  is  substan- 
tially uncontradicted,  with  a  few  exceptions  to  which  reference 
will  be  made. 

It  appears  that  some  six  months  before  the  homicide,  about 
December,  1906,  the  defendant  and  the  deceased,  with  sev* 
eral  companions,  met  in  a  saloon  and  engaged  in  an  Italian 
game  of  cards  known  as  "  tucco.''  It  is  unnecessary  to  de- 
scribe the  game  in  detail.  It  suffices  to  say  that  the  defendant 
and  the  deceased  had  a  disagreement,  nearly  resulting  in  an 
affray,  and  thereafter  the  deceased,  on  a  number  of  occasions 
when  meeting  the  defendant,  displayed  great  hatred  and  bitter- 
ness and  made  charges  in  the  presence  of  others  reflecting  upon 


Digitized  by 


Googk 


86  NEW  YORK  CRIMINAL  REPORTS,  VOL.,  XXL 

the  chastity  of  the  women  in  the  defendant's  immediate  family ; 
also  stated  that  defendant  and  his  father,  were  dishonored,  were 
cuckolds.  It  is  clear  that  the  deceased  and  the  defendant,  ow- 
ing to  their  excitable  Italian  natures,  evidently  entertained 
feelings  of  mutual  hatred  which  rendered  their  occasional  meet- 
ings liable  to  end  in  violence,  if  not  bloodshed.  The  defendant 
testified  that  on  the  first  of  June,  the  day  of  the  homicide,  his 
employer  had  notified  him  that  work  in  the  painting  trade  was 
slack  and  that  he  must  find  some  other  job;  that  he  hoped  to 
take  him  back  soon.  The  defendant  at  about  half-past  seven 
o^clock  in  the  evening  left  his  home,  185  Christie  street,  and 
proceeded  to  a  bar  room  on  the  same  block,  216  Christie  street, 
in  search  of  one  Dominick  Graziano,  whom  he  thought  might 
assist  him  in  obtaining  work.  lie  did  not  find  his  friend  and 
stepped  outside  the  saloon,  intending  to  wait  for  him.  Accord- 
ing to  the  defendant's  story  the  deceased  happened  to  be  in  tho 
saloon  and  followed  him  to  the  street,  repeating  his  offensive 
remarks  as  to  the  women  of  defendant's  family — ^their  lack 
of  chastity — and  the  fact  that  defendant  and  his  father  were 
cuckolds. 

We  now  approach  the  fatal  encounter,  where  the  evidence 
is  in  some  respects  conflicting.  The  defendant  states  that  he 
left  the  deceased  after  he  renewed  the  quarrel  in  front  of  No. 
216  and  crossed  over  and  stood  in  front  of  another  saloon. 
No.  211,  and  near  the  door  or  hallway  of  No.  209;  that  the 
deceased  followed  him  and  forced  him  into  the  hallway,  drew 
a  knife  and  threatened  his  life ;  that  after  a  violent  and  stormy 
interview  he  made  his  escape  and  went  down  to  Stanton  street, 
which  is  only  a  short  distance,  where  he  met  a  friend  and  fol- 
lowed him  back  to  the  vicinity  of  No.  211,  \^here  they  met  the 
deceased,  who  immediately  attacked  the  defendant 

The  testimony  of  one  Sharp,  a  witness  for  the  prosecution, 
is  to  this  effect:  That  he  was  walking  down  Christie  street 
when  he   saw  two  men  exchanging  blows;   that  there  were 
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three  other  men  present  who  attempted  to  separate  the  com- 
batants and  finally  succeeded;  two  of  these  men  had  hold  of 
the  deceased  and  the  other  man  and  the  defendant  walked  to 
the  opposite  side  of  the  street,  a  distance  of  about  twenty  feet 
The  witness  then  states :  '*  I  heard  the  deceased  break 
from  the  fellows  who  were  holding  him,  and  he  went  towards 
the  defendant  and  made  a  swing  at  the  defendant  to  hit  him, 
but  the  man  who  was  standing  with  the  defendant  stepped  in 
front  of  him  and  avoided  him  being  hit.  About  that  time 
the  deceased  made  a  kick  at  the  defendant,  but  I  do  not  think 
he  kicked.  The  defendant  then  stepped  off  the  pavement,  took 
a  revolver  from  his  right  hand  hip  pocket  and  shot  the  de- 
ceased." This  witness,  being  questioned  by  a  juror,  said: 
'*  Yes,  the  deceased  came  back  to  attack  the  defendant,  he  ran 
against  the  defendant,  in  order  to  attack  him  again.  ♦  ♦  * 
The  defendant,  he  was  still,  he  was  with  this  peacemaker;  he 
was  going  to  go — he  saw  the  deceased  coming  towards  him, 
don't  you  know,  he  was  going  to  make  ready  to  give  him  a 
fight,  but  the  peacemaker  was  quieting  him,  and  the  deceased 
made  a  spring  at  him,  and  the  peacemaker  avoided  his  being 
hit,  and  the  deceased  kicked  at  him."  Another  witness  for 
the  People  swore  that  the  deceased  kicked  defendant  in  the 
groin,  whereupon  the  defendant  shot  him. 

Ballister,  a  witness  for  the  defense,  thus  describes  the 
action  of  deceased  after  he  freed  himself  from  those  who 
sought  to  restrain  him :  "  Hardly  had  Lapaglia  got  loose  when 
he  rushed  against  Broncado  and  delivered  a  kick  on  him 
and  blow  with  the  fist  on  the  head.  He  kicked  him  (indicating 
the  region  of  the  groin)  ;  when  Broncado  was  kicked  he  doubled 
up.  Lapaglia  said  when  he  rushed  at  Broncado,  ^  I  want  to 
break  your  homs,^  and  he  was  clenching  his  fist  in  that  moment 
and  rushed  against  him.  He  gave  Broncado  one  kick  and  one 
blow  with  the  fist    While  he  (Broncado)  doubled  up  Lapaglia 
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struck  the  attitude  of  striking  him  again,  and  then  I  heard  the 
report  of  a  pistol." 

The  defendant  testifies  as  to  this  crisis  of  the  fight  as  fol- 
lows :  "  While  I  was  under  the  pain  and  crying  from  the  blow, 
I  drew  the  pistol  and  fired.  Just  before  I  fired  Lapaglia  was 
again  in  a  striking  attitude  against  me,  while  I  was  bent  down, 
and  I  thought  this  time  he  kills  me  and  then  I  drew  the 
pistol." 

It  is  clear  from  the  testimony  quoted  that  in  this  last 
encounter,  resulting  in  the  slaying  of  the  deceased,  he  was 
the  aggressor;  it  is  also  clear  that  in  a  physical  encounter  the 
defendant  was  no  match  for  his  adversary;  it  was  an  unequal 
contest.  It  is  also  to  be  remarked  that  apart  from  defend- 
ant's evidence  the  People  proved  the  deceased  the  aggressor. 

The  question  naturally  arises  why  the  jury  convicted  the 
defendant  of  murder  in  the  first  degree.  If  the  case  had 
rested  on  this  last  encounter  alone  such  a  result  would  have 
been  impossible.  There  was,  however,  submitted  to  the  jury 
other  evidence  that  enabled  them,  if  they  saw  fit,  to  arrive  at 
the  verdict  rendered.  Two  witnesses  testified  each  to  a  threat 
the  defendant  had  made  to  shoot  the  deceased. 

The  further  fact  that  the  defendant  was  armed  on  the  night 
in  question  was  calculated  to  weigh  heavily  against  him. 

The  defendant  took  the  stand  and  denied  he  had  ever  made 
the  threats  sworn  to  by  the  two  witnesses  for  the  prosecution ; 
he  also  explained  how  it  happened  he  carried  a  pistol  on  the 
day  in  question.  In  regard  to  the  pistol  the  defendant  was 
corroborated  by  a  gunsmith,  Ignazzio  Maggio,  an  unim- 
peached  and  disinterested  witness.  He  testified  that  defend- 
ant came  to  his  shop  on  May  31st,  the  day  before  the  homicide^ 
and  said  he  had  a  pistol ;  wanted  to  have  it  cleaned  and  sold ; 
defendant  was  to  bring  it  to  witness'  shop  the  next  day ;  did  BO^ 
and  found  the  place  locked,  and  so  kept  pistol  in  his  pocket 
Maggio  testified  that  he  often  locked  the  shop  in  order  to  do 
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outside  work.  We  thus  have  conflicting  evidence,  which  just- 
ifies the  jury  in  finding  one  way  or  the  other  on  all  the  evidence 
in  the  case. 

While  of  the  opinion,  as  ahove  expressed,  that  the  evidence 
justified  the  verdict  of  the  jury,  and  that  interference  with 
their  determination  is  not  permissible,  we  fully  appreciate 
that  there  are  circumstances  in  this  case,  such  as  the  failure  of 
the  defendant  to  use  his  weapon  at  the  beginning  of  the  alter- 
cation, and  the  fact  that  the  deceased  was  the  aggressor  in  the 
final  struggle  which  resulted  in  the  fatal  shot,  while  not  con- 
trolling the  legal  character  of  the  defendant's  crime,  tend  to 
diminish  his  moral  fault,  and,  on  an  appeal  for  clemency,  it 
may  be,  should  relieve  him  from  suffering  the  extreme  pen- 
alty of  the  law.  With  these  considerations  we  cannot  deaL 
They  must  be  submitted  to  the  governor  of  the  state,  to 
whose  judgment  under  the  Constitution  and  the  law  the  whole 
subject  is  confided,  and  from  whom  they  will  doubtless  receive 
due  weight 

The  following  cases  illustrate  the  practice  we  have  adopted: 
Judge  Eabl,  in  concluding  his  opinion  in  People  v.  Fish 
(125  N.  Y.  136,  155,  8  N.  Y.  Crim.  129),  said:  "  A  careful 
consideration  of  the  whole  case  has  constrained  us  to  believe 
that  no  error  was  committed  at  the  trial  to  the  prejudice  of 
the  defendant  We  think  all  the  elements  constituting  the 
crime  of  murder  in  the  first  degree  were  proved  by  uncon- 
tradicted evidence.  The  crime  was  undoubtedly  conmiitted, 
like  many  others,  under  the  influence  of  intoxicating  liquor, 
but  for  which  the  deadly  blow  would  not  have  been  dealt. 
We  sit  here  to  administer  and  to  uphold  and  enforce  the  prin- 
ciples of  law  and  justice  applicable  to  the  cases  presented  to  us, 
uninfluenced  by  sentiments  of  conuniseration  or  of  mercy.  It 
.  may  be  that  if  we  had  jurisdiction  to  listen  to  an  appeal  for 
mercy  we  would  relieve  the  defendant  from  the  extreme 
penalty  of  the  law.    But  such  relief  can  be  given  only  by  the 
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governor  of  the  state,  to  whom  very  properly,  under  the 
circumstances  of  this  case,  an  application  can  be  made." 

Again,  in  People  v.  Kerrigan  (147  N.  Y.  210,  215,  9  N.  Y. 
Crim.  555),  Judge  O'Brien  said:  "  The  courts,  in  the  admin- 
istration of  criminal  justice,  are  bound  by  settled  rules.  If 
their  effect  and  operation  should  be  mitigated  in  a  particular 
case  by  reason  of  special  facts  or  circumstances,  that  power 
rests  with  the  executive  department  of  the  government  and  not 
with  judicial  tribunals.  There  are  some  features  of  this  case 
that  deserve,  and  doubtless  will  receive,  careful  consideration 
in  that  department." 

In  People  v.  Silverman  (181  N.  Y.  235,  240,  19  N.  Y. 
Crim.  360),  Chief  Judge  Cullen  said:  "An  examination 
of  the  evidence  affords  no  reason  for  doubt  that  defendant 
both  knew  the  nature  and  quality  of  the  act  done  by  him  and 
that  the  act  was  wrong.  ♦  ♦  *  While  the  defendant's  previous 
malady  and  infirmities  of  temper  were  insufficient  to  affect 
his  legal  responsibility,  they  may  warrant  a  mitigation  of  his 
punishment  and  his  relief  from  suffering  the  supreme  penalty 
of  the  law.  An  application  for  clemency,  however,  must  be 
addressed  to  the  executive  branch  of  the  government,  by 
which,  doubtless,  it  will  receive  proper  consideration." 

The  judgment  appealed  from  should  be  affirmed. 

Cullen,  Ch.  J.,  Haight,  Willard  Baetlett,  Hiscock 
and  Chase,  J  J.,  concur;  Qeay,  J.,  concurs  in  result 

Judgment  affirmed. 
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SUfBEME  COnBT— AFP.  DIVISION— FIBST  DEFABTMENT, 

April,  1907. 

THE  PEOPLE  V.  HENHY  HUFFMAN  BROWNE- 

(118  App.  Div.  7»8.) 

(1).      FonOBRT— EVIDSNCE. 

It  is  not  necessary  that  the  person  whose  name  is  alleged  to  haye  been 
been  forged  be  produced  as  a  witness  and  testify  that  he  did  not  sign  the 
paper  or  authorize  the  signature.  These  facts  may  be  proved  by  other 
evidence. 

(3).    Triait-Aojoitrnicbnt. 

Criminal  trials  cannot  be  indefinitely  postponed  because  the  defendant 
asserts  that  he  has  a  material  witness  who  cannot  then  be  produced.  It 
must  be  shown  that  the  applicant  for  adjournment  has  not  been  guilty  of 
neglect  and  that  it  is  probable  that  the  attendance  of  the  witness  can  be 
had  at  the  time  to  which  the  trial  is  proposed  to  be  deferred. 

(8).      SaMB — EVIDENCB. 

On  the  trial  of  an  indictment  for  forging  a  deed  evidence  of  various 
conveyances  of  the  property  with  which  the  defendant  has  been  con- 
nected and  the  possible  fictitious  character  of  the  grantees  is  competent 
as  tending  to  show  that  the  defendant  was  engaged  in  a  scheme  to  de- 
fraud, which  finally  culminated  in  the  forged  conveyance. 

Appeal  by  the  defendant,  Henry  HuflFman  Browne,  fiom  a 
judgment  of  the  Court  of  General  Sessions  of  the  Peace  in 
and  for  the  county  of  New  York,  rendered  on  the  23d  day  of 
March,  1906,  convicting  him  of  the  crime  of  forgery  in  the 
first  degree,  and  also  from  two  orders  respectively  denying  the 
defendant's  motions  for  a  new  trial  and  in  arrest  of  judgment 

Clark  L.  Jordan,  for  the  appellant     '%»'*^-' 

E.  Crosby  Kindleberger,  Deputy  Assistant  District  Attorney, 
for  the  respondent 

Houghton,  J.  : 

The  indictment  under  which  defendant  was  tried  and  con- 
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victed  of  the  crime  of  forgery  in  the  first  degree  contained  a 
count  for  forging  and  another  for  uttering  a  deed  purporting 
to  convey  as  the  act  of  one  William  R.  Hubert  certain  real 
property  situated  in  the  county  of  New  York  to  complainant 
Ben  W.  Levitan. 

A  certain  tract  of  land  of  which  the  premises  described  in 
the  deed  were  a  part  orginally  belonged^  as  is  conceded,  to  one 
Mary  Ann  Peterson,  who,  with  her  entire  family,  in  1888,  was 
drowned  at  sea.  The  defendant,  who  was  a  practicing  attorney 
at  law,  had  known  Mrs.  Peterson  in  her  lifetime,  and  some 
while  after  her  death  instituted  inquiries  as  to  her  collateral 
relatives,  and  claims  to  have  ascertained  that  he  discovered  that 
one  Clark  and  one  Wing  were  the  only  heirs  to  whom  the 
real  estate  descended  upon  her  death. 

After  these  alleged  heirs  had  been  thus  discovered  it  is 
claimed  that  one  O'Kourke  produced  an  unrecorded  deed  of 
the  property  to  himself,  signed  by  Mary  Ann  Peterson  by  her 
mark,  although  she  was  an  educated  woman  and  could  write, 
to  which  defendant  was  subscribing  witness. 

By  six  several  conveyances,  through  real  or  mythical  in- 
dividuals, the  title  of  the  alleged  heirs  and  of  O'Rourke  finally 
stood  in  the  name  of  William  R  Hubert  Such  of  the  various 
grantees  as  were  produced  upon  the  trial  testified  that  they 
held  the  title  for  defendant  and  simply  for  his  accommodation, 
and  the  defendant  claimed  that  those  grantees  who  were  not 
produced  held  it  in  the  same  manner,  including  Hubert  him- 
self. The  defendant  was  the  subscribing  witness  to  all  of  those 
deeds  except  one. 

Hubert  was  not  sworn  upon  the  trial  and  the  forging  of  his 
name  was  proved  by  the  notary,  who  testified  that  the  defendant 
signed  the  name  "  Wm.  R.  Hubert "  in  her  presence  and 
acknowledged  the  execution  of  the  deed  and  stated  that  he 
always  wrote  his  christian  name  with  the  abbreviation  which 
appeared,  and  that  he  was  Hubert  himself,  producing  letters 
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to  show  that  fact.  The  tender  of  the  deed  to  the  grantee 
Levitan  was  confessedly  made  by  the  defendant^  with  excuses 
for  the  absence  of  Hubert  The  defendant  denied  that  he 
personated  Hubert  in  signing  and  acknowledging  the  deed, 
or  that  he  signed  the  name  to  it,  and  testified  that  the  deed 
was  signed  by  Hubert  and  given  to  him  for  delivery  and  that 
Hubert  was  not  an  imaginary  person  but  a  real  one,  having  an 
office  in  the  city  of  New  York,  with  mining  interests  in  the 
west 

It  is  not  a  necessity  that  the  person  whose  name  is  alleged  to 
have  been  forged  should  be  produced  as  witness  and  testify  that 
he  did  not  sign  the  paper  and  did  not  authorize  the  person 
charged  with  the  crime  to  sign  it.  These  facts  may  be  proved 
by  other  evidence.  If  Hubert  was  a  fictitious  person,  of  course 
he  could  neither  sign  nor  authorize  the  signing;  and  if  he  was 
a  real  person  the  signing  by  defendant  and  lack  of  authority 
to  do  so  was  sufficiently  proven  prima  facie  by  his  personating 
Hubert  in  signing  and  acknowledging  the  deed.  An  issue 
was  raised  by  this  evidence  which  called  upon  defendant  to 
show  authority  to  sign  the  deed,  if  any  existed.  {People  v. 
D'Argencour,  96  N.  Y.  624.) 

The  People  having  thus  proved  that  the  deed  was  a  forgery, 
the  uttering  of  it,  which  concededly  was  done  by  the  defendant, 
constituted  the  crime  of  forgery  in  the  same  degree  (Penal 
Code,  §§  509,  521),  and  it,  therefore,  made  no  difference 
under  which  count  the  jury  may  have  found  the  defendant 
guilty. 

Nor  did  it  matter  that  another  deed  existed  purporting  to  be 
signed  by  Hubert,  conveying  the  premises  to  defendant  him- 
self. It  was  immaterial  that  another  deed  existed,  if  the  alleged 
forged  deed  to  Levitan  purported  to  convey  the  premises  and 
was  forged  and  uttered  with  intent  to  defraud.  The  language 
of  the  Penal  Code  is,  "  by  which  any  right  or  interest  in 
property  is  or  purports  to  be  transferred.'* 
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The  People  by  their  proof  made  a  question  <rf  fact  upon 
which  it  was  proper  for  the  jury  to  pass,  and  no  error  was 
conxmitted  by  the  trial  court  in  refusing  to  advise  the  jury 
to  acquit  the  defendant  for  lack  of  proof. 

It  only  remains  to  be  considered,  therefore,  whether  any 
error  was  committed  on  the  trial  which  requires  a  reversal  of 
the  conviction. 

The  defendant  urges  that  the  court  erred  in  refusing  to 
grant  him  a  postonement  of  trial  for  the  purpose  of  obtaining 
Hubert  as  a  witness. 

The  defendant  was  arrested  on  the  14th  day  of  December, 
1905,  and  plead  to  the  indictment  on  the  following  eighteenth 
of  January.  The  trial  was  called  March  twelfth  following  on 
two  days'  notice.  He  had  been  a  practicing  lawyer  and  he 
appeared  in  court  without  an  attorney,  stating  that  he  thought 
he  could  conduct  his  own  defense,  and  made  his  own  motion 
for  postponement  of  the  trial  on  the  ground  that  Hubert  was 
at  Goldfield,  Nevada,  and  that  he  had  only  recently  learned  of 
his  whereabouts,  and  that  he  desired  time  to  procure  "his 
attendance.  He  claimed  that  he  had  received  a  letter  showing 
Hubert's  whereabouts,  but  that  he  had  destroyed  it.  The  funds 
of  the  district  attorney's  office,  by  direction  of  the  court,  were 
placed  at  his  disposal  for  the  purpose  of  telegraphing,  and  the 
court  announced  that  the  trial  might  proceed,  and  that  if  it 
became  apparent  that  the  witness  was  needed  and  could  be 
located  and  procured,  he  would  suspend  the  trial  for  that 
purpose.  On  suggestion  of  the  court  counsel  was  assigned  to 
defendant,  and  such  counsel  appears  to  have  acquiesced  in  this 
disposition  of  the  matter,  the  defendant  himself,  however, 
protesting  against  it.  The  trial  proceeded  for  four  days,  and 
after  the  defendant  and  all  the  witnesses  produced  by  him 
had  been  sworn,  the  application  for  postponement  was  renewed, 
and  the  defendant  admitted,  in  answer  to  interrogatories  by 
the  court,  that  he  had  made  no  effort  since  the  opening  of 
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the  trial  to  locate  or  procure  the  witness,  and  that  it  was 
impossible  to  get  him  here  except  as  he  might  leave  the  west 
to  come  to  the  east  in  the  course  of  his  business  affairs^  which 
the  defendant  expected  would  be  the  case,  and  that  he  would 
arrive  within  a  short  time. 

What  took  place  in  court  we  may  assume  to  have  treated  as 
a  motion  upon  affidavits.  Assuming  this,  however,  we  do  not 
think  the  defendant  made  a  case  for  postponement,  or  that 
the  court  was  guilty  of  any  abuse  of  discretion  in  failing  to 
grant  the  motion.  The  alleged  intimate  relations  existing 
between  the  defendant  and  Hubert,  if  he  was  a  real  person  and 
actually  existed,  and  the  fact  that  the  defendant  was  a  lawyer 
and  knew  the  necessity  of  procuring  his  attendance,  bear  very 
materially  upon  the  situation.  Although  the  defendant  had 
been  confined  in  jail,  yet  he  could  write  and  telegraph,  and 
he  must  have  appreciated  the  necessity  of  getting  in  communica- 
tion with  the  witness  so  that  his  attendance  could  be  procured 
when  the  trial  was  called,  and  of  preserving  all  evidence  relat- 
ing therto.  No  harm  came  to  the  defendant  by  the  denial 
of  the  motion  made  at  the  beginning  of  the  trial.  In  con- 
sidering the  motion  made  at  the  close  of  the  trial  there  appeared 
the  additional  fact  that  Hubert  was  probably  a  myth,  for  no 
witness  had  ever  seen  him  aside  from  the  defendant,  nor 
could  any  trace  of  him  be  found  at  his  claimed  address. 

Criminal  trials  cannot  be  indefinitely  postponed  because  the 
defendant  asserts  that  he  has  material  witnesses  who  cannot 
then  be  procured.  Certain  rules  with  respect  to  motions  of 
such  character  have  been  established,  and  it  is  necessary  to  show 
that  the  party  applying  for  postponement  has  not  been  guilty 
of  neglect,  and  that  it  is  probable  that  the  attendance  of  the 
witness  can  be  had  at  the  time  to  which  the  trial  is  proposed  to 
be  deferred.  {People  v.  Jackson,  111  N.  Y.  362,  6  K  Y. 
Crim,  393),  Under  the  case  made  by  the  defendant  for 
postponement  there  was  disclosed  no  probability  that  the  attend- 
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ance  of  the  witness  could  be  procured  at  any  future  day.  Even 
conceding  that  the  defendant  had  been  guilty  of  no  neglect, 
the  postponement  was  properly  refused. 

Evidence  of  the  Peterson  title  and  of  the  various  conveyances 
of  that  property  with  which  the  defendant  had  been  connected, 
and  of  the-possible  fictitious  character  of  the  grantees,  as  well 
as  the  Kuntz  mortgage  on  the  same  property,  was  competent 
as  tending  to  show  that  defendant  was  engaged  in  a  scheme  to 
defraud,  which  finally  culminated  in  the  conveyance  of  a 
portion  of  the  property  to  a  real  purchaser  for  actual  money. 
Upon  a  trial  for  forgery  or  for  uttering  a  forged  instrument, 
facts  which  legitimately  tend  to  show  fraudulent  intent  or  guilty 
knowledge  are  competent  evidence.  (People  v.  Dolan,  186  N. 
Y.  4,  20  N.  Y.  Crim.  378;  People  v.  Gaffey,  182  id.  257,  19 
K  Y.  Crim.  251) ;  People  v.  Everhardt,  104  id.  591,  6  N.  Y. 
Crim.  231).  So,  too,  the  transactions  had  with  the  complainant 
Levitan  respecting  the  Peterson  deed  and  the  Haines  mortgage, 
prior  to  and  in  some  degree  leading  up  to  the  final  transaction 
in  which  he  agreed  to  buy  the  property  described  in  the  alleged 
forged  deed,  were  competent  to  be  proved.  They  tended  to 
show  that  the  defendant  so  dealt  with  Levitan  as  to  probably 
intend  to  finally  defraud  him  by  inducing  him  to  pay  for  a 
forged  title.  Evidence  that  the  various  persons  could  not  be 
found  at  the  addresses  which  defendant  gave  was  competent. 
{People  V.  Jones,  106  N.  Y.  523.)  There  is  some  confusion 
regarding  the  address  given  by  the  defendant  of  Samuel 
Haines;  but  the  jury  had  all  the  facts  before  them  and  could 
determine  whether  or  not  investigation  was  made  at  the  address 
which  defendant  gave.  If  a  wrong  address  was  investigated, 
it  could  not  harm  the  defendant  that  the  person  was  not  found 
at  that  place. 

It  is  insisted  that  the  court  erred  in  refusing  to  charge  several 
of  the  requests  submitted  by  the  defendant  These  requests 
do  not  appear  to  have  been  read  in  the  presence  of  the  jury,  but 
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seem  to  haye  been  submitted  to  the  court  in  writing  and  marked 
by  him. 

We  do  not  think  any  error  was  committed  in  failing  to  charge 
such  as  were  refused.  They  related  mainly  to  abstract 
propositions  not  involved  in  the  issues  as  presented  upon  the 
trial,  and  involved  the  question  as  to  whether  or  not  the  defend- 
ant could  be  convicted  of  forgery  if  he  and  Hubert  were 
one  and  the  same  person,  or  if  he  had  adopted  the  name  Wil- 
liam E.  Hubert  as  a  pseudonym,  or  had  been  authorized  by 
him  to  sign  his  name.  There  was  no  defense  involving  any  of 
these  propositions,  and  no  proof  upon  which  any  one  of  them 
could  be  found  in  favor  of  defendant.  There  was  claim  on  the 
part  of  the  People  on  the  trial  that  Hubert  was  a  fictitious  per- 
son ;  but  the  defendant  insisted  that  he  was  not,  but  that  he  was 
a  real  individual  who  signed  and  acknowledged  the  deed  in 
question,  and  that  he  himself  did  not  take  title  in  that  name  as 
his  own,  or  sign  the  name  to  the  deed  as  his  own  or  sign  it  at 
all-  If  the  defendant  had  taken  a  different  position,  and  had 
proved  that  he  took  valid  title  in  that  name  to  himself,  repre- 
senting himself,  and  that  he  signed  and  acknowledged  the  deed 
under  that  name,  or  that  Hubert  being  a  real  person  had 
authorized  him  to  sign  his  name  to  the  deed,  the  various 
requests  would  have  been  pertinent  to  the  issue.  A  court  is 
justified  in  refusing  to  charge  mere  abstract  propositions  not 
involved  in  the  issues.  (People  v.  Mallon,  116  App.  Div.  425, 
20  N.  Y.  Crim.  427.)  Moreover,  the  requests  were  defective 
in  omitting  the  element  of  fraudulent  intent.  It  is  a  crime  to 
forge  the  name  of  a  purely  fictitious  person  if  it  is  done  with 
intent  to  defraud.  {People  v.  Jones,  supra;  Brovm  v.  People, 
8  Hun,  562 ;  Penal  Code,  §§  509,  622.)  The  court  in  his  main 
charge  repeatedly  told  the  jury  that  they  must  acquit  the 
defendant  if  he  had  authority  to  sign  Hubert's  name^  and  if 
there  was  no  intent  on  his  part  to  defraud  by  the  use  of  the 
deed. 
7 
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In  our  view  the  defendant  had  a  fair  trial  in  which  no 
errors  were  committed  calling  for  a  reversal  and  was  clearly 
proven  guilty  of  the  crime  charged,  and  the  conviction  mnst^ 
therefore,  be  affirmed. 

Patterson,  P.  J.,  Clabkb  and  Lambbbt,  J  J.,  concurred; 
Inobaham,  J.,  concurred  in  result. 

Judgment  affirmed. 
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COUBT  OF  APPEALS. 
Apr.  5,  1907. 

THE  PEOPLE  V.  WILLIAM  NELSON. 

(188  N.  Y.  284.) 

Appbal — Unreasonable  Delat. 

Any  unreasonable  delay  in  bringing  on  for  argument  an  appeal  in  a 
criminal  case  is  subversive  of  public  good  and  a  disgrace  to  the  adminis- 
tration of  justice.  When  such  delay  is  whoUy  the  fault  of  counsel  as- 
signed to  the  defendant  and  is  unexplained  it  merits  severe  criticism,  and 
they  should  not  be  retained  in  the  position  to  which  they  are  assigned  or 
thereafter  assigned  in  other  criminal  actions. 

Motion  to  affirm  without  argument  a  judgment  of  the 
Supreme  Court  at  a  Trial  Term,  criminal  branch,  in  the  county 
of  New  York,  rendered  April  9,  1906,  convicting  the  defend- 
ant of  the  crime  of  murder  in  the  first  degree. 

The  motion  was  made  pursuant  to  the  provisions  of  sections 
536  and  639  of  the  Code  of  Criminal  Procedure. 

William  Travers  Jerome,  District  Attorney  (Robert  8. 
Johnstone  and  Robert  C%  Taylor  of  counsel),  for  motion. 

O'Hare  &  Dinnean  opposed. 

Per  Curiam.  The  defendant  has  since  his  arraignment 
been  represented  by  a  firm  of  attorneys  assigned  as  counsel  to 
him  by  the  court.  The  prompt  and  orderly  administration  of 
justice  requires  that  we  change  the  counsel  assigned  to  repre- 
sent him.  A  brief  statement  of  the  facts  appearing  upon  this 
motion  will  emphasize  the  necessity  for  such  change.  On  April 
9th,  1906,  the  defendant  was  convicted  of  murder  in  the  first 
degree  and  sentenced  to  death  within  the  week  beginning  May 
21st,  1906.    On  April  26th  an  appeal  was  taken  to  this  court. 
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The  trial  was  a  comparatively  short  one,  and  the  proposed  case 
and  exceptions  should  have  been  served  on  or  before  May  26th, 
1906.  It  was  not  so  served,  and  no  extension  of  time  was  ob- 
tained or  even  requested  therefor.  On  July  7th,  July  26th  and 
September  10th  the  district  attorney,  by  letter,  called  the  atten- 
tion of  said  counsel  to  their  default  and  requested  that  the  pro- 
posed case  and  exceptions  be  served.  No  reply  was  made  to 
either  of  said  letters  and  on  September  14th  a  formal  notico 
requiring  that  the  return  herein  be  filed  within  ten  days  was 
served  upon  them.  It  was  not  so  filed.  A  motion  was  made  in 
this  court  October  15th,  upon  due  notice  to  said  counsel,  to 
dismiss  the  appeal.  They  did  not  appear  in  person  in  this 
court  or  file  any  papers  in  explanation  of  their  delay,  but  one 
of  said  counsel  wrote  a  letter  to  the  clerk  of  this  court  in  which 
he  stated  that  he  had  been  informed  by  the  district  attorney 
that  an  order  requiring  the  service  of  the  case  and  exceptions 
within  sixty  days  would  be  satisfactory.  An  order  was  made 
by  this  court  October  23rd  denying  the  motion  and  granting 
said  counsel  sixty  days  in  which  to  perfect  the  appeal.  (186 
N.  Y.  554.)  A  copy  of  the  order  so  made  was  served  upon 
them.  They  again  made  default  in  serving  the  proposed  case 
and  exceptions.  After  the  time  to  serve  the  same  had  expired 
and  on  December  31st  the  district  attorney  wrote  them  calling 
their  attention  to  the  default,  to  which  letter  they  did  not  reply. 
This  motion  was  made  April  1st,  1907,  upon  due  notice  served 
upon  said  counsel  March  21st.  They  have  not  appeared  in 
person  upon  this  motion,  but  have  filed  an  affidavit  in  which 
one  of  the  counsel  alleges  that  since  the  middle  of  November, 
1906,  and  until  a  recent  date,  he  has  been  ill,  and  further 
alleges  that  the  proposed  case  and  exceptions  is  now  ready  to 
be  served.  No  affidavit  is  filed  by  the  other  counsel.  We  are 
in  receipt  of  a  letter  from  the  defendant,  who  is  confined  in 
the  death  chamber  at  the  Sing  Sing  Prison,  in  which  he  says 
that  the  motion  papers  herein  were  served  upon  him  and  that  he 
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then  wrote  to  his  counsel  but  that  he  is  unable  to  get  any  reply 
from  them.  Assuming  that  the  defendant's  appeal  has  merit, 
an  a£Srmance  of  the  judgment  without  argument  on  account  of 
the  negligence  and  default  of  his  counsel  is  a  most  severe  pen- 
alty which  we  hesitate  about  imposing. 

-  This  state  has  by  statute  given  every  person  charged  with 
crime  a  reasonable  opportunity  to  establish  his  innocence.  To 
that  end  when  a  person  charged  with  crime  is  unable  to  employ 
counsel  the  court  must  assign  counsel  to  aid  him.  The  counsel 
60  assigned  acts  as  an  officer  of  the  court  In  a  case  where  a 
person  is  charged  with  murder  in  the  first  degree,  or  upon  an 
appeal  from  a  judgment  of  death,  the  court  in  which  the  defend- 
ant is  tried  or  the  indictment  is  otherwise  disposed  of,  or  by 
which  the  appeal  is  finally  determined,  may  allow  such  counsel 
his  personal  and  incidental  expenses  and  a  reasonable  com- 
pensation for  his  services  not  exceeding  the  sum  of  five  hun- 
dred dollars.  When  a  person  is  convicted  of  murder  in  the 
first  degree  an  appeal  acts  as  a  stay  of  execution  without  -obtain- 
ing a  certificate  of  reasonable  doubt  as  is  required  in  other 
cases.  All  of  the  provisions  mentioned  are  for  the  purpose  of 
enabling  a  person  so  charged  with  crime  to  obtain  a  fair  and 
impartial  trial  and  to  give  to  him  every  reasonable  opportunity 
to  show  that  he  is  not  guilty  of  the  crime  with  which  he  is 
charged.  The  stay  in  capital  cases  should  not  be  used  simply 
for  the  purpose  of  delaying  the  execution  of  the  judgment  of 
death.  The  provisions  of  the  statute  quoted,  which  are  designed 
for  the  public  good  as  well  as  for  the  protection  of  innocent 
persons  accused  of  crime,  should  not  be  allowed  to  become  the 
means  of  discrediting  the  administration  of  criminal  justice  in 
this  state.  The  intention  of  the  legislature  in  capital  cases  is 
that  a  final  determination  of  such  criminal  actions  shall  be  had 
with  all  reasonable  speed.  Such  intention  is  shown  by  provid- 
ing that  the  appeal  shall  be  taken  directly  to  this  court,  and  by 
the  further  provisions  of  the   Code  of  Criminal  Procedure 
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(sections  536  and  539)  that  where  the  judgment  appealed  from 
is  of  death  and  the  appeal  must  be  brought  on  for  argument 
within  six  months^  unless  the  court  for  good  cause  shown  shall 
enlarge  the  time  for  that  purpose,  and  that  judgment  of  affirm- 
ance may  be  given  without  argument  if  the  appeal  shall  not 
have  been  brought  on  for  argument  within  six  months  from  the 
taking  of  such  appeal,  unless  the  court,  for  good  cause  shown, 
shall  have  enlarged  such  time.  The  delay  frequently  observed 
in  criminal  actions  is  not  the  fault  of  the  courts.  Any 
unreasonable  delay,  particularly  in  such  actions^  is  subversive 
of  the  public  good  and  a  disgrace  to  the  administration  of 
justice,  and  when  it  is  properly  brought  to  the  attention  of  the 
court  action  will  be  taken  to  prevent  its  continuance.  The 
delay  in  this  case  seems  to  have  been  wholly  the  fault  of  the 
counsel  assigned  to  the  defendant.  Their  delay  is  unexplained, 
and  it  merits  the  severe  criticism  of  this  court.  When  counsel 
assigned  to  aid  a  person  accused  of  crime  indulge  in  such  delay 
without  reasonable  excuse,  they  should  not  be  retained  in  the 
position  to  which  they  are  assigned,  or  thereafter  assigned,  by 
the  court  in  other  criminal  actions. 

The  assignment  of  counsel  in  this  case  is  revoked  and  John 
D.  Lindsay,  attorney  of  New  York  city,  is  assigned  as  counsel 
for  said  defendant  to  represent  him  on  the  appeal  herein, 
and  said  counsel  heretofore  assigned  to  said  defendant  arc 
directed  to  immediately  deliver  to  said  Lindsay  all  papers  that 
they  have  in  their  possession  or  control  relating  to  this  case, 
including  the  proposed  case  and  exceptions  prepared  by  them. 

The  defendant's  default  is  opened  and  the  proposed  case  and 
exceptions  herein  may  be  served  on  the  district  attorney  on  or 
before  May  10,  1907. 

CuLLEN,  Ch.  J.,  O'Bbien,  Edwabd  T.  Babtlett,  Haight, 
Vann,  Hiscock  and  Chase,  JJ.,  concur. 

Ordered  accordingly. 
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8XTPBEME  COURT— AFP.  DIVISION— FIRST  DEPABTMSNT, 

Apr.  19,  1907. 

THE  PEOPLE  V.  CHARLES  McKENNA. 

(118  App.  Div.  766.) 

ROBBBBT— FntST  DEGREE— EviDBNCB. 

Evidence  given  on  trial  of  an  indictment  for  robbery  in  tbe  first  degree 
considered  and  judgment  of  conviction  affirmed. 

Appeal  by  the  defendant,  Charles  McKenna,  from  a  judg- 
ment of  the  Court  of  General  Sessions  of  the  Peace  in  and  for 
the  county  of  New  York,  rendered  on  the  6th  day  of  January, 
1906,  convicting  him  of  the  crime  of  robbery  in  the  first  degree, 
and  also  from  an  order  denying  the  defendant's  motion  for  a 
new  trial. 

Frank  Moss  of  counsel  [Isidor  Wels,  attorney],  for  the 
appellant. 

E.  Crosby  Eindleberger  of  counsel  IWilliam  Travers  Jer- 
ome, District  Attorney'] ,  for  the  respondent. 

Clarke,  J. : 

The  defendant  was  jointly  indicted  with  one  John  Murray 
for  the  crime  of  robbery  in  the  first  degree  in  that  they  did  with 
force  and  arms  in  and  upon  one  Daniel  Donohue  feloniously 
make  an  assault  and  the  sum  of  five  dollars  and  fifty  cents  from 
the  person  of  said  Donohue  against  his  will  and  by  violence 
feloniously  did  rob,  steal,  take  and  carry  away,  being  then  and 
there  aided  by  an  accomplice  actually  present.  The  defendant 
had  a  separate  trial.  The  complaining  witness,  Donohue,  was 
the  janitor  of  501-507  West  Twenty-ninth  street. 

Into  the  hallway  of  these  premises  there  opened  upon  the 
one  side  the  door  of  a  saloon  and  upon  the  other  the  door  of  a 
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club  room.  Before  this  occurrence  Donohue  had  aever  seen 
either  the  defendant  or  Murray.  About  ten-thirty  in  the 
morning,  as  Donohue  came  out  of  the  saloon  into  the  hallway, 
shutting  the  door  behind  him,  McEenna,  Murray  and  two  other 
men  rushed  out  of  the  club  room  and  made  a  violent  and  brutal 
assault  upon  him.  McEenna  caught  him  by  the  throat,  hit  him 
in  the  head,  dug  his  hand  into  the  lower  left-hand  pocket  of  his 
vest,  in  which  there  was  five  dollars  and  fifty  cents,  tearing  the 
pocket,  which  had  previously  been  in  good  condition ;  Murray 
at  the  aame  time  catching  him  by  the  leg  and  pulling  his  feet 
from  under  him  and  the  three  men  kicking  him  in  the  side  and 
in  the  head  so  that  he  was  rendered  unconscious.  This  atro- 
cious and  unprovoked  assault  upon  a  perfect  stranger  by  the 
defendant  and  his  companions  is  not  denied.  Nor  is  there  any 
question  of  identity  involved. 

Two  of  the  men  got  away,  but  McEenna  and  Murray  were 
arrested  after  a  violent  fight  with  the  police  in  the  immediate 
vicinity  and  shortly  after  the  commission  of  the  crime.  The 
defendant  did  not  take  the  stand  and  the  only  evidence  offered 
on  his  behalf  was  that  of  the  barkeeper,  who  testified  that 
Donohue  had  had  two  more  drinks  that  morning  than  he  had 
himself  testified  to  upon  the  stand,  and  of  the. defendant's  em- 
ployer, who  testified  that  he  had  paid  him  fifteen  dollars  that 
morning. 

Admitting  the  assault  and  its  brutality  and  that  a  conviction 
therefor  would  have  been  proper,  the  learned  counsel  for  the 
appellant  urges  that  the  crime  of  robbery  was  not  proved 
beyond  a  reasonable  doubt.  Donohue  testified  positively  that 
immediately  prior  to  the  occurrence  he  had  five  dollars  and 
fifty  cents  in  his  lower  left-hand  vest  pocket;  that  he  had  seen 
the  amount  there  fifteen  minutes  before  the  occurrence  and  the 
pocket  was  not  torn  at  that  time ;  that  McEenna  had  his  hand 
in  his  pocket;  that  he  certainly  did  see  his  hand  go  in  his 
pocket. 
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His  wife,  Emily  Donohue,  testified  that  while  her  husband 
was  still  lying  in  the  hallway  and  within  ten  or  fifteen  minutes 
after  he  was  struck,  while  they  were  waiting  for  the  ambulance, 
she  examined  his  pockets  and  took  from  his  other  pocket  certain 
keys  and  a  pocket  book;  that  she  found  this  lower  left  side 
vest  pocket  torn,  with  nothing  whatever  in  it,  and,  the  vest  being 
identified  before  the  jury,  she  testified  that  the  pocket  was  then 
in  the  torn  condition  as  it  appeared  before  the  jury. 

The  argument  of  counsel  before  the  jury  and  before  this 
court  was  that  the  money  might,  in  the  altercation,  have  fallen 
out  of  the  pocket  and  if  so  a  conviction  of  robbery  was  unwar- 
ranted. It  is  clear,  however,  when  a  body  of  men  make  a  sud- 
den, unprovoked  and  brutal  assault  upon  an  entire  stranger 
who  swears  positively  to  the  possession  of  a  certain  amount  of 
money  in  a  certain  pocket  in  his  clothes  which  was  in  good 
condition  immediately  prior  to  the  assault,  and  when  he  swears 
that  he  saw  the  defendant  put  his  hand  in  his  pocket,  and 
when  within  ten  minutes  thereafter  another  witness  swears  to 
making  an  examination  of  the  unconscious  form  of  the  person 
assaulted  and  finds  the  torji  pocket  and  no  money,  that  a  state 
of  facts  is  presented  upon  which  the  jury  would  be  entitled  to 
draw  the  conclusion  that  the  assault  was  for  the  purpose  of  a 
robbery,  and  that  that  crime  had  actually  been  committed.  The 
inferences  to  be  drawn  from  proved  facts  are  essentially  within 
the  province  of  the  jury,  and  when 'having  been  properly  and 
carefully  charged  as  to  the  law  they  have  found,  upon  the  facts 
proved  and  the  necessary  inferences  therefrom,  the  defendant 
to  have  been  guilty  beyond  a  reasonable  doubt,  this  court,  upon 
an  argument  based  upon  a  suggestion  as  to  what  might  have 
happened,  the  defendant  not  having  produced  any  evidence  in 
his  own  behalf  as  to  the  material  issues  involved,  will  not  set 
aside  the  verdict  of  the  triers  of  the  facts  as  against  the  weight 
of  evidence. 

We  have  examined  the  record  with  care  and  we  find  nothing 
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to  criticise  in  the  conduct  of  the  district  attorney  or  of  the 
learned  trial  court.  No  errors  were  committed  to  the  prejudice 
of  the  defendant.  He  was  properly  convicted  of  the  crime 
whereof  he  stood  indicted. 

The  judgment  should,  therefore,  be  affirmed. 

Patterson,  P.  J.,  Ingbaham,  Houghton  and  Lambebt, 
JJ.,  concurred. 

Judgment  affirmed. 
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BXTPBEME  COIJBT— APP.  DIVISION—FIBST  DEPABTMENT, 

Apr.  6,  1907. 

THE  PEOPLE  V.  LAWEENCE  P.  MINGEY. 

(118  App.  Div.  652.) 

(1).    FoROERT — SEooin>     Degree — Depobitiko    Forged    Check — Penal 
Code  %%  520.  521.  511. 
A  defendant  who  knowing  that  the  indorsement  of  the  payee  of  a  check 
has  been  forged,  deposits  the  same  in  his  private  bank  account  for  collec- 
tion, is  guilty  of  forgery  in  the  second  degree  under  §g  520.  621  and  511. 
Penal  Code. 

(2).    Same. 

A  defendant  who  knows  that  the  check  was  obtained  from  the  drawer 
in  payment  of  a  debt  due  the  payee  and  that  the  indorsement  of  the  latter 
is  forged,  and  who  collects  the  money  thereon  is  guilty  of  an  intent  to 
defraud  even  though  he  intends  to  apply  the  proceeds  upon  an  alleged 
daim  against  the  payee. 

Appeal  by  the  defendant,  Lawrence  P.  Mingej,  from  a  judg- 
ment of  the  Court  of  General  Sessions  of  the  Peace  in  and  for 
the  county  of  New  York,  rendered  on  the  18th  day  of  April, 
1906,  convicting  him  of  the  crime  of  forgery  in  the  second 
degree. 

George  M.  Curtis,  for  the  appellant. 

Robert  8,  Johnstone,  for  the  respondent. 

Inqbaham,  J. : 

On  or  about  March  30,  1904,  one  E.  M.  Devine  delivered  to 
the  Ross  Lumber  Company  a  copartnership  doing  business 
under  that  name,  a  check  for  $216,  payable  to  its  order.  That 
check  was  never  indorsed  by  or  with  the  authority  of  such 
copartnership.  Subsequently  and  on  the  day  of  its  date  there 
was  written  on  the  back  of  this  check  the  words  "  Ross  Lum- 
ber Co., — L.  P.  Mingey,  Atty.,"  and  the  check  was  deposited 
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by  the  defendant  in  the  Merchants'  Trust  Company,  where  he 
had  an  account  to  his  credit  It  was  testified  by  the  witnesses 
for  the  People  that  this  check  was  obtained  on  the  day  it  bore 
date  by  one  Whitcomb  from  E.  M.  Devine  in  payment  of  what 
was  claimed  to  be  an  indebtedness  from  Devine  to  the  Ross 
Lumber  Company.  Whitcomb  delivered  this  check  to  one 
Menton  at  which  time  it  was  not  indorsed.  Menton  wrote  the 
words  "  Ross  Lumber  Co."  and  tried  to  get  it  cashed  by  the 
bank  on  which  it  was  drawn,  but,  being  unsuccessful,  went  to 
the  defendant's  office  in  Fifty-fourth  street  in  the  city  of  New 
York.  When  defendant  came  in  Menton  said,  "  I  made  that 
collection ; ''  and  the  defendant  said,  "  What  collection  ?  • ' 
Menton  replied,  "  For  the  Ross  Lumber  Company  from 
Devine."  The  defendant  then  said,  "  Tell  us  how  you  done 
it ; "  to  which  Menton  replied,  "  The  way  we  planned,"  or 
"  The  way  we  suggested  j  *  *  *  I  have  got  the  check."  The 
defendant  said,  "  Let  us  see  it,"  when  Menton  handed  it  over 
to  the  defendant.  The  defendant  took  the  check  in  his  hand 
and  said,  "  It  is  endorsed,  who  endorsed  it  ?  "  to  which  Menton 
replied,  "  I  did."  The  defendant  then  said  to  Menton,  "  You 
took  an  awful  chance ;  "  to  which  Menton  replied :  "  I  do  not 
see  how  I  did.  *  *  *  Supposing  we  call  a  meeting  of  the 
Board  of  Directors  and  get  Mr.  Devine  to  bring  down  his  books 
and  bills  to  this  office,  and  while  they  are  here  what  is  to 
hinder  me  from  taking  out  this  bill  (meaning  a  bill  which  he 
had  brought  up  as  a  receipt  for  the  check)  and  the  check  which 
no  doubt  will  be  attached  to  it,  and  substitute  another  one  which 
I  will  get  from  the  Ross  Lumber  Company."  To  that  the 
defendant  replied,  "  That  is  up  to  you."  The  defendant  then 
went  to  his  desk,  wrote  something  on  the  back  of  the  check, 
and  handed  it  to  a  man  in  the  office,  whom  he  told  to  put  it 
through  the  bank.  This  man  then  took  his  hat  and  left  the 
place.  Menton  did  not  say  that  he  had  authority  from  the 
Ross  Lumber  Company  to  indorse  this  check.     Subsequently 
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the  check  was  deposited  to  defendant's  credit,  was  paid  by  the 
bank  upon  which  it  was  drawn,  and  the  amount  was  credited 
to  the  defendant  in  the  bank  in  which  it  was  deposited.  Upon 
this  evidence  the  People  rested. 

The  defendant  was  then  called  in  his  own  behalf  and  testified 
that  he  was  an  attorney  at  law,  admitted  in  1888 ;  that  he  had 
been  counsel  for  Devine,  the  drawer  of  this  check,  and  that  he 
knew  Mr.  Ross  of  the  Eoss  Lumber  Company,  who  had  also 
been  his  client;  that  after  he  received  this  check  to  the  order 
of  the  Ross  Lumber  Company,  he  had  a  conversation  with 
Eoss  over  the  telephone;  that  the  defendant  told  Ross  that 
Menton  had  brought  the  check  to  him  and  had  stated  that  ho 
had  received  authority  from  Ross  to  collect  it  and  apply  the 
amount  of  it  on  the  amount  that  the  Ross  Lumber  Company 
owed  the  Menton  Company;  that  Ross  told  the  defendant  it 
was  all  right;  to  have  Menton  mention  it,  and  in  a  couple  of 
days  he  would  give  Menton  a  receipted  bill  for  the  item;  that 
from  March  30,  1904,  to  December,  1905,  he  met  Ross  several 
times  but  nothing  was  said  as  to  there  being  anything  wrong 
in  regard  to  this  check.  .  Defendant  also  testified  that  on  the 
same  day  he  had  a  conversation  pver  the  telephone  with  Devine 
about  the  check ;  that  he  told  Devine  that  Menton  had  brought 
the  check  to  him,  and  that  Menton  had  an  arrangement  with 
Ross  by  which  he  was  to  collect  the  amount  from  Devine  and 
apply  it  to  the  amount  the  Ross  Lumber  Company  owed  the 
Menton  Company,  to  which  Devine  said,  "  Oh,  it  is  all  right 
then."  The  defendant  further  testified  that  he  was  secretary 
and  treasurer  of  the  Menton  Company,  of  which  Devine  was 
president  and  Menton  vice-president;  that  after  these  conver- 
sations with  Ross  and  Devine,  he  indorsed  the  check  and  sent 
it  to  be  deposited  in  his  bank  to  his  credit ;  that  as  treasurer  he 
kept  the  moneys  of  the  Menton  Company  in  this  bank  account ; 
that  he  applied  the  amount  realized  from  the  check  in  payment 
of  the  Menton  Company's  debts. 
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The  defendant's  testimony  was  not  corroborated^  and  in 
rebuttal  both  Ross  and  Devine  testified  that  they  had  no  con- 
versation over  the  telephone  with  the  defendant  in  relation  to 
this  cheek.  Devine  testified  that  he  first  knew  that  the  Ross 
Lumber  Company's  indorsement  had  been  forged  some  seven  or 
eight  months  after  the  check  had  been  given;  that  Whitcomb 
came  to  him,  claiming  to  represent  the  Ross  Lumber  Company 
and,  believing  his  statements,  Devine  delivered  the  check  to 
him  for  the  Ross  Lumber  Company. 

Section  521  of  the  Penal  Code  provides  that  "  a  person  who, 
knowing  the  same  to  be  forged  or  altered,  and  with  intent  to 
defraud,  utters,  offers,  disposes  of  or  puts  off  as  true,  *  ♦  * 
a  forged  *  *  *  instrument  or  writing,  or  other  thing,  the 
false  making,  forging  or  altering  of  which  is  punishable  as  forg- 
ery, is  guilty  of  forgery  in  the  same  degree  as  if  he  had  forged 
the  same."  By  section  511  of  the  Penal  Code  it  is  provided 
that  a  person  is  guilty  of  forgery  in  the  second  degree  who, 
with  intent  to  defraud,  forges  "  an  instrument  or  writing, 
being  or  purporting  to  be  the  act  of  another,  by  which  a  pecuni- 
ary demand  or  obligation  is  or  purports  to  be  or  to  have  been 
created,  increased,  discharged  or  diminished,  or  in  any  manner 
affected,  or  by  which  any  rights  or  property  whatever  are  or 
purport  to  be  or  to  have  been  created,  transferred,  conveyed, 
discharged,  increased  or  diminished,  or  in  any  manner 
affected."  And  by  section  520  of  the  Penal  Code  it  is  provided 
that  the  expression  "  forge "  includes  "  the  false  making  or 
counterfeiting  of  the  signature  of  a  party  or  witness  and  the 
placing  or  connecting  together,  with  intent  to  defraud,  differ- 
ent parts  of  several  genuine  instruments." 

If  the  defendant,  knowing  that  the  name  of  the  Ross  Lumber 
Company  had  been  forged  on  the  back  of  this  check,  deposited 
the  same  in  his  bank  for  collection,  the  proceeds  to  be  credited 
to  his  private  bank  account,  he  was  guilty  within  these  provis- 
ions of  the  Penal  Code  of  forgery  in  the  second  degree.     The 
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testimony  seems  to  be  substantiallj  uncontradicted  that  the 
name  of  the  Eoss  Lumber  Company  was  indorsed  on  the  back 
of  this  check  by  a  person  other  than  one  connected  with  the 
copartnership  doing  business  under  that  name,  and  without 
authority  to  make  the  indorsement;  that  the  defendant  wrote 
his  name  upon  this  forged  indorsement,  deposited  the  check  to 
his  credit,  collected  the  proceeds,  and  applied  such  proceeds  in 
such  manner  as  he  desired.  Two  of  the  elements,  therefore, 
of  uttering  a  forged  instrument  are  substantially  undisputed. 
The  remaining  questions  were,  whether  the  defendant  knew 
that  the  indorsement  upon  the  check  was  forged,  and  whether 
he  uttered  the  same  with  intent  to  defraud.  These  questions 
were  for  the  jury. 

The  learned  trial  court,  in  a  very  careful  charge,  explained 
to  the  jury  their  duty,  expressly  instructing  them  that  they 
were  the  sole  judges  of  the  facts,  and  that  it  was  the  intention 
of  the  court  to  say  nothing  that  should  influence  them  in  the 
least  as  to  what  the  facts  were.  The  jury  were  then  carefully 
instructed  as  to  what  the  People  were  bound  to  prove  to  justify 
a  conviction,  and  the  charge  was  certainly  as  favorable  to  the 
defendant  as  he  was  entitled  to. 

The  defendant  complains  of  the  observation  of  the  trial  judge 
that  there  was  much  in  the  evidence  "  which  establishes  beyond 
all  cavil  some  of  the  essential  facts  necessary  to  be  proved.'' 
But  that  was  a  correct  statement,  as  the  fact  that  Menton 
actually  wrote  the  name  of  the  payee  on  the  back  of  the  check, 
and  that  subsequent  to  that  time  the  check  was  delivered  to  the 
defendant,  and  that  he  indorsed  and  deposited  it  in  his  bank  for 
collection,  were  concede4  by  the  defendant  himself.  And  the 
learned  trial  judge  subsequently  in  his  charge  stated  to  the 
jury  the  questions  which  were  in  dispute  and  quite  correctly 
instructed  them  as  to  their  duty  in  relation  to  the  disputed 
question  of  fact.  There  was  no  exception  taken  to  this  charge, 
except  "  in  reference  to  the  doctrine  and  principle  of  uttering. 
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and  also  in  reference  to  the  definition  of  forgery  in  the  first 
and  second  degree."  But  the  charge  was  clearly  correct  in 
these  particulars.  The  court  acquiesced  in  every  request  of 
the  defendant  to  charge,  except  one,  which  was  substantially  a 
request  to  instruct  the  jury  to  acquit,  and  which  was  properly 
refused. 

The  learned  counsel  for  the  appellant  strenuously  contends 
that  nobody  was  defrauded  and,  consequently,  that  there  was 
no  intention  to  defraud.  But  that  was  clearly  a  question  for 
the  jury.  If  this  check  was  obtained  from  the  maker  in  pay- 
ment of  a  debt  due  to  the  Boss  Lumber  Company,  and  that  com- 
pany never  authorized  any  one  to  indorse  or  obtain  the  money 
upon  it,  and  the  defendant  knowing  this  fact  collected  the 
money  on  the  check  the  indorsement  upon  which  had  been 
forged,  he  uttered  the  check  with  intent  to  defraud,  even  though 
he  intended  to  apply  the  proceeds  upon  the  alleged  claim 
against  the  Boss  Lumber  Company.  The  maker  of  the  check 
owed  the  Boss  Lumber  Company  for  lumber.  He  could  only 
satisfy  that  indebtedness  by  paying  the  Boss  Lumber  Company. 
That  he  purported  to  do  by  giving  a  check  to  the  order  of  that 
company,  and  to  collect  that  money  from  Devine  by  forging 
the  indorsement  of  the  Boss  Lumber  Company  defrauded 
Devine  or  Devine's  bank  of  the  money,  for  the  transaction  was 
not  a  payment  of  the  indebtedness  due  the  Boss  Lumber  Com- 
pany and  did  not  discharge  such  indebtedness  unless  the  Boss 
Lumber  Company  indorsed  the  check.  The  fact  that  either 
Devine  or  the  bank  upon  which  the  check  was  drawn  was  de- 
frauded by  the  forged  instrument  cannot  be  disputed. 

The  learned  counsel  for  the  defendant  also  insists  that  the 
defendant  did  not  have  a  fair  trial.  This  seems  to  be  based 
upon  the  fact  that  the  court  repeatedly  during  the  trial  inter- 
rupted by  asking  questions  of  the  witnesses  and  insisting  upon 
the  district  attorney's  conducting  the  prosecution  according  to 
the  court's  idea  of  the  order  of  proof  and  the  questions  whicL 
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should  be  asked.  We  have  read  over  this  record  with  care 
and  while  it  is  true  that  in  a  number  of  instances  the  court 
interposed  by  asking  questions  and  interrupted  the  course  of 
the  trial  by  suggestions  as  to  the  proper  method  of  procedure 
by  the  district  attorney  there  is  nothing  in  the  record  which 
suggests  that  all  of  the  rights  secured  to  the  defendant  were  not 
fully  preserved  and  protected.  Counsel  for  the  defendant 
cross-examined  at  great  length  and  he  was  not  interfered  with 
in  presenting  his  defense  or  in  cross-examining  the  witnesses 
produced  by  the  prosecution.  A  large  portion  of  the  case  is 
taken  up  with  conversations  between  the  court  and  counsel  for 
the  defendant,  but  I  can  find  nothing  that  the  court  said  or  did 
which  could  have  prejudiced  the  defendant.  It  is  difficult  to 
see  how  the  jury  could  have  come  to  any  other  conclusion,  and 
upon  the  defendant's  own  testimony  he  is  guilty  of  uttering  this 
forged  check.  He  knew  that  the  check  had  been  given  by 
Devine  to  pay  Devine's  debt  to  the  Ross  Lumber  Company ;  he 
knew  that  the  check  had  been  obtained  by  Whitcomb  or  Menton 
from  Devine  and  had  not  been  delivered  to  the  Ross  Lumber 
Company;  he  knew  that  the  name  of  the  Ross  Lumber  Com- 
pany on  the  back  of  the  check  had  not  been  written  by  that 
company;  nor  does  he  pretend  that  he  ever  asked  the  Ross 
Lumber  Company  if  they  had  authorized  Menton  or  anybody 
else  to  indorse  their  name  upon  this  check.  The  defendant 
was  a  lawyer  and  certainly  chargeable  with  knowledge  of  the 
general  rules  in  relation  to  forgery,  and  that  the  payment  of 
this  check  would  not  be  a  payment  of  Devine's  debt  to  the  Ross 
Lumber  Company  unless  the  Ross  Lumber  Company  either 
indorsed  or  authorized  the  indorsement  of  the  check.  Assum- 
ing that  he  asked  whether  the  Ross  Lumber  Company  had 
authorized  Menton  to  collect  the  money  from  Devine  such  an 
authority  would  not  justify  the  assumption  that  the  Ross  Lum- 
ber Company  had  authorized  Menton  to  indorse  a  check  given 
by  Devine  to  it  in  payment  of  his  indebtedness.  The  defend- 
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ant  must  have  intended  to  obtain  the  money  upon  this  check 
based  upon  a  forged  indorsement,  and  he  must  have  known  that 
the  payment  of  the  check  by  the  bank  upon  that  forged  indorse- 
ment was  an  unauthorized  payment  by  the  bank,  which  would 
neither  protect  the  bank  against  its  depositor  nor  the  depositor 
as  against  the  Boss  Lumber  Company  on  the  drawer's  indebted- 
ness to  it. 

There  are  many  exceptions  to  evidence  upon  this  record,  but 
none  of  them  are  entitled  to  consideration.  Page  after  page  of 
the  case  on  appeal  consists  of  disputes  between  the  counsel  for 
the  defendant  and  the  court,  and  the  arguments  of  defendant's 
counsel  on  questions  of  evidence,  which  can  have  no  possible 
relation  to  any  question  presented  on  appeal.  We  wish  again 
to  express  our  disapproval  of  this  practice.  The  insertion  of 
this  matter  in  the  case  can  be  of  no  possible  benefit  to  the 
defendant  and  adds  much  to  the  difficulty  of  ascertaining  what 
facts  were  proved. 

We  think,  from  the  whole  case,  that  the  defendant  had  a  fair 
trial  and  was  clearly  guilty,  and  that  the  judgment  should  be 
affirmed. 

Pattebson,  p.  J.,  Laughlin,  Clabke  and  Scott,  JJ., 
concurred. 

Judgment  affirmed. 
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SUPBEME  COUBT—APP.  DIVISION— POUBTH  DEP., 
May,  1907. 

MATTEE  OF  MAYNARD  N.   CLEMENT,   COME.   OF 
EXCISE,  IN  RE  JOHN  ULINSKI. 

(119  App.  Div.  e23.) 

Liquor  Tax  Law— Slot  Machinb— Use  By  Cotenant. 

Where  it  appeared  that  defendaDt  was  the  lessee  of  a  single  room  in  a 
building ;  that  an  adjoining  room  containing  a  slot  machine  was  leased  by 
another  person  in  no  way  connected  with  the  defendant  in  business  and 
that  defendant  had  complained  to  the  owner  of  the  slot  machine  and  to 
the  landlord  asking  that  it  be  removed,  Held,  that  the  defendant's  certifi- 
cate should  not  be  revoked ;  but  that  the  decision  must  not  be  taken  as  a 
precedent  where  the  circumstances  are  similar  but  where  there  is  no 
evidence  of  connivance  and  collusion  between  the  parties  to  carry  on 
gambling. 

Appeal  by  the  petitioner,  Majnard  N.  Clement,  as  State 
Commissioner  of  Excise,  from  an  order  of  the  Supreme  Court, 
made  at  the  Erie  Special  Term  and  entered  in  the  office  of  the 
clerk  of  the  county  of  Erie  on  the  8th  day  of  June,  1906,  deny- 
ing his  motion  for  an  order  revoking  liquor  tax  certificate  No. 
14,648  theretofore  issued  to  the  respondent  and  dismissing  the 
above-entitled  proceedings. 

H.  Walter  Lee  and  Daniel  A.  Reed,  for  the  appellant 

Henry  W.  Killeen,  for  the  respondent. 

Williams,  J. : 

The  order  should  be  affirmed,  with  costs. 

The  certificate  was  issued  April  28,  1905,  to  expire  April 
30,  1906,  authorizing  the  defendant  to  traffic  in  liquor  at  prem- 
ises situate  on  the  southwest  comer  of  Wasson  avenue  and  Iron 
street,  Lackawanna,  Erie  county,  N.  Y.    The  petitioner  claimed 
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that  on  October  13,  1905,  the  defendant  permitted  gambling  in 
said  premises  by  means  of  a  nickel  slot  machine.  The  defend- 
ant denied  this.  The  evidence  was  taken  before  a  referee  and  re- 
ported to  the  court  and  the  court  made  the  order  appealed  from 
based  upon  such  evidence.  It  appeared  by  the  evidence  that  the 
defendant's  brother  owned  the  building  in  which  defendant 
carried  on  his  business.  The  defendant  leased  the  front  room 
on  the  first  floor,  about  twenty-six  feet  square,  for  his  business, 
and  occupied  no  other  part  of  the  building.  Just  back  of  this 
room  and  adjoining  it  was  another  room  leased  by  one  Smiegel 
and  occupied  for  a  billiard  room  which  he  conducted.  Other 
parts  of  the  building  were  leased  and  occupied  by  other  parties. 
There  was  a  partition  between  the  two  roofs,  and  a  door  in 
such  partition  six  feet  wide.  There  was  a  door  leading  from 
defendant's  room  out  towards  the  street,  and  two  doors  from  the 
back  room,  one  at  the  side  leading  outdoors,  and  the  other  at 
the  back  leading  to  other  parts  of  the  building.  The  door  in 
the  partition  between  the  two  rooms  was  usually  left  open. 
Smiegel  leased  the  back  room  from  June  25,  1905.  Neither  of 
these  two  men  was  interested  in  the  business  of  the  other,  or  in 
the  room  rented  by  him.  Their  business  was  entirely  separate, 
except  that  people  playing  billiards  ordered  drinks  from  defend- 
ant's room  when  they  desired.  The  slot  machine  was  put  in 
the  back  of  the  billiard  room  by  Smiegel  about  October  6,  1905. 
As  soon  as  defendant  saw  the  slot  machine  there  he  told 
Smiegel  it  was  unlawful  and  he  must  take  it  out,  and  if  he 
did  not,  he  would  tell  the  owner  of  the  building  and  he  would 
put  it  out.  Smiegel  did  not  take  the  machine  out,  and  defend- 
ant complained  to  the  owner  of  the  building  about  it,  who 
spoke  to  Smiegel,  and  he  said  he  would  take  it  out.  The 
machine  was  still  there  on  the  13th  of  October,  1905,  when  the 
agents  of  the  State  Excise  Commissioner  went  there  and  used  it, 
and  upon  their  evidence  the  proceeding  was  based  and  the 
revocation  of  the  license  sought  to  be  obtained.    No  claim  has 
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been  made  that  there  was  any  collusion  between  defendant 
and  Smiegel  with  reference  to  the  maintenance  of  the  machine. 
From  the  first  the  defendant  insisted  it  should  be  taken  out — 
we  desire  this  to  be  distinctly  understood.  The  Special  Term 
justice,  in  his  opinion,  expressly  says:  "  No  question  of  collu- 
sion or  bad  faith  has  been  suggested  in  this  matter,"  and  the 
concession  was  made  bjr  counsel  in  this  court  and  on  the  argu- 
ment to  the  same  effect.  There  is  no  evidence  in  the  record 
tending  to  show  collusion  or  fraud  or  bad  faith  on  defendant's 
part  The  defendant  always  claimed,  and  now  claims,  that  he 
tried  to  have  the  machine  taken  out  when  it  was  first  put  in,, 
and  did  all  he  could  to  procure  it  to  be  done,  and  that  he  had 
no  power  himself  to  remove  it  or  prevent  its  maintenance  and 
use  by  Smiegel.  It  will  be  seen  that,  while  in  the  petition  it 
was  claimed  that  the  defendant  permitted  gambling  in  At> 
premises,  the  evidence  showed  that  the  gambling  was  in  the 
premises  occupied  by  Smiegel,  and  the  license  was  sought  to 
be  revoked  finally  upon  the  claim  that  defendant  suffered  and 
permitted  the  gambling  to  be  carried  on  in  a  place  appertain- 
ing to  or  connected  with  his  premises.  The  matter  was  dis- 
posed of  at  Special  Term  upon  the  holding  that,  even  though 
the  place  where  th«  gambling  was  carried  on  might  be  regarded 
as  one  appertaining  to  or  connected  with  the  defendant's  prem- 
ises, still  the  defendant  did  not  suffer  or  permit  it  to  be  main* 
tained  there,  and  the  case  was  not  one  covered  by  the  statute. 
In  this  conclusion  we  concur  with  the  Special  Term  upon  the 
grounds  very  fully  set  forth  in  the  opinion  there  given.  We 
would  not  regard  it  necessary  to  add  any  opinion  of  our  own, 
except  that  we  want  to  make  it  entirely  clear  that  our  affirm-- 
ance  of  this  order  is  not  to  be  regarded  as  a  precedent  in  cases 
where  premises  are  located  as  these  are,  but  where  there  is  con- 
nivance and  collusion  between  the  parties  to  maintain  and 
carry  on  the  gambling.  In  such  case  there  would  be  a  violation 
of  the  statute  and  the  license  should  be  revoked.    That  element 
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concededly  does  not  exist  in  the  present  case,  and  we  are  decid- 
ing this  case  in  view  of  the  conditions  here  existing  and  not 
establishing  a  precedent  for  an^  other  diflFerent  case. 

All  concurred,  except  Kbuse  and  Robson,  J  J.,  who  dissented 
in  an  opinion  by  Ejiuse,  J. 

Keusb,  J.  (dissenting) : 

As  I  view  this  case  it  presents  a  plain,  but  unsuccessful 
attempt  upon  the  part  of  the  licensee,  whose  liquor  tax  certifi- 
cate the  State  Commissioner  of  Excise  seeks  to  have  revoked, 
to  evade  the  provisions  of  the  Liquor  Tax  Law  relating  to 
gambling.     That  law  provides  : 

"  No  corporation,  association,  copartnership  or  person,  who, 
as  owner  or  agent,  shall  suffer  or  permit  any  gambling  to  be 
done  in  the  place  designated  by  the  liquor  tax  certificate  as 
that  in  which  the  traffic  in  liquors  is  to  be  carried  on,  or  in 
any  yard,  booth,  garden  or  any  other  place  appertaining  thereto 
or  connected  therewith,  or  suffer  or  permit  such  premises  to 
become  disorderly,  or  carries  on  or  permits  to  be  carried  on  or 
is  interested  in  any  traffic,  business  or  occupation,  the  carrying 
on  of  which  is  a  violation  of  law,"  shall  traffic  in  liquors. 
(Liquor  Tax  Law  [Laws  of  1896,  chap.  112]^  §  23,  subd.  7, 
as  amd.  by  Laws  of  1900,  chap.  367,  and  Laws  of  1905,  chap. 
680.)  An  applicant  for  a  liquor  tax  certificate  is  also  required 
to  sign  and  swear  to  a  statement  containing  among  other  things : 
"  The  premises  where  such  business  is  to  be  carried  on,  stating 
the  street  and  number,  if  the  premises  have  a  street  and  num- 
ber, and  otherwise  such  apt  description  as  will  reasonably 
indicate  the  locality  thereof,  and  also  the  specific  location  on 
the  premises  of  the  bar  or  place  at  which  liquors  are  to  be 
sold."  (Liquor  Tax  Law,  §  17,  subd.  3,  as  amd.  by  Laws  of 
1897,  chap.  312.) 

The  petition  in  this  proceeding  states  that  the  applicant  pre- 
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sented  a  verified  statement,  under  subdivision  1  of  section  11 
of  the  Liquor  Tax  Law,*  relative  to  the  traflSc  in  liquors  by  the 
applicant  at  premises  situated  on  the  southwest  corner  of  Was- 
son  avenue  and  Iron  street,  Lackawanna,  Erie  county,  N.  Y. 
What  other  facts  were  set  forth  in  the  statement  does  not 
appear;  the  statement  itself  is  not  contained  in  the  record. 
The  petition  further  alleges  that  the  tax  was  paid  and  the 
liquor  tax  certificate  issued,  designating  the  place  where  the 
traffic  in  liquor  was  to  be  carried  on  thereunder,  as  specified 
in  the  application  statement.  These  allegations  are  not  denied 
by  the  answer. 

It  appears  by  the  evidence  that  the  building  in  which  the 
liquor  business  was  carried  on  was  owned  by  the  brother  of  the 
licensee.  There  was  a  pool  room  back  of  the  barroom,  and  for 
at  least  a  part  of  the  time  while  the  gambling  machine  was  in 
the  pool  room,  the  door  in  the  side  street  leading  into  the  pool 
room  was  permanently  closed,  so  that  customers 'of  the  pool 
room  were  required  to  go  through  the  barroom.  The  barroom 
proper  was  twenty-six  feet  square.  While  there  was  a  partition 
between  the  pool  room  and  the  barroom,  there  was  an  open 
archway  in  the  middle  of  the  partition  making  practically  one 
room.  The  archway  was  six  feet  wide  with  ten  feet  of  parti- 
tion on  each  side.  There  were  sliding  doors  but  they  were  very 
seldom  closed.  The  licensee  himself  testified  that  somebody 
might  possibly  by  mistake  or  in  fun  shut  them ;  as  a  rule  they 
werQ  not  closed.  The  gambling  machine  was  placed  in  the  pool 
room  nearly  opposite  the  archway.  It  could  be  seen  from  the 
bar,  and  persons  went  back  and  forth  patronizing  the  bar,  pool 
tables  and  gambling  machine.  The  licensee  claims  that  he  was 
not  interested  in  the  pool  room  business  and  that  he  had  no 
control  over  the  pool  room ;  that  his  brother  leased  to  him  only 
the  barroom.     He  admitted,  however,  that  Smiegel,  the  man 

*  See  Liquor  Tax  Law,  §  11,  subd.  1,  as  amd.  by  Laws  of  1903.  chap.  116. — 
[Rep. 
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who,  as  he  claims^  ran  the  pool  room  and  who  tended  bar  for 
him  when  he  was  not  there,  took  drinks  to  customers  in  the 
pool  room,  but  denied  that  he  personally  ever  served  drinks  in 
the  pool  room.  Upon  that  subject  he  testified :  "  Q.  Some- 
times your  customers  would  go  into  the  pool  room  and  watch 
the  people  playing  pool,  would  they  not  ?  A.  Yes^  sir.  Q.  And 
sometimes  you  would  serve  them  cigars  and' drinks  in  the  pool 
room  ?  A.  I  never  took  any  drink  there.  Whenever  they  got 
through  playing  and  wanted  a  drink,  they  would  call  for  it, 
and  the  one  who  was  running  the  pool  room  would  come  to  me 
and  pay  for  the  drinks  and  take  the  drinks  over  to  them. 
Q.  And  ordinarily  that  was  Smiegel,  wasn't  it?  A.  Yes,  sir. 
Q.  And  Smiegel  frequently  came  and  got  drinks  and  carried 
them  to  the  customers  in  and  during  the  daytime  in  October 
last?    A.  Yes,  sir." 

Whether  this  pool  room  is  to  be  regarded  as  a  part  of  the 
barroom  or  not,  I  have  no  doubt  that  the  licensee  had  the  legal 
right  under  his  liquor  tax  certificate  to  serve  his  customers  in 
the  pool  room,  and  it  was  so  used  and  a  part  of  the  licensed 
premises.. 

It  is  true  that  the  licensee  testified  that  he  complained  of  the 
use  of  the  machine  and  demanded  that  it  be  taken  out,  but  this 
was  not  sufficient  to  absolve  him  from  the  consequences  of  its 
being  used,  and,  besides,  I  am  not  persuaded  that  he  desired  or 
expected  that  the  machine  would  be  removed  and  the  gambling 
operations  cease.  It  would  have  been  an  easy  matter  for  him 
to  have  closed  the  doors  and  kept  them  closed  and  stop  the  serv- 
ing of  liquors  in  the  pool  room. 

It  is,  however,  earnestly  contended  on  his  part  that  since  the 
licensee  had  a  lease  of  only  twenty-six  feet  square  where  the 
bar  was  located,  he  had  no  control  over  the  pool  room,  and  that, 
therefore,  he  was  not  responsible  for  the  gambling  which  was 
done  in  the  pool  room,  and  so  it  is  claimed  that  he  did  not 
permit  or  suffer  the  gambling.     This  seems  to  have  been  the 
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view  of  the  learned  justice  at  Special  Term.  It  does  not  seem 
to  me  that  a  licensee  can  thus  absolve  himself  from  responsi- 
bility for  the  premises  becoming  disorderly.  If  this  were  per- 
missible the  license  might  have  taken  a  lease  of  one  end  of  his 
barroom  sufficient  for  the  bar  and  disclaim  any  responsibility 
for  what  occurred  in  any  part  of  the  room  away  from  the  bar. 
He  might  even  refrain  from  acquiring  any  right  to  the  room 
or  premises  save  that  of  selling  liquor  over  the  bar,  leaving 
the  room  to  be  used  and  occupied  by  others  for  other  purposes, 
and  thus  escape  the  consequences  which  he  would  otherwise 
incur.  If  persons  who  traffic  in  intoxicating  liquors  may  thus 
relieve  themselves  from  responsibility,  it  affords  an  easy  way 
of  evading  the  provisions  of  the  Liquor  Tax  Law  against 
gambling  and  other  disorderly  practices  being  carried  on  in 
connection  with  that  business,  and  practically  nullifies  and 
makes  ineffective  that  salutary  provision. 

I  think  that  the  order  should  be  reversed  and  the  liquor  tax 
certificate  revoked  and  canceled. 

RoBsoN,  J.,  concurred. 

Order  affirmed,  with  costs.  ^ 
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SUPREME  COTJBT— APP.  DIVISION— THIRD  DEP., 
May,  1907. 

THE  PEOPLE  f.  GIOVANNI  BONIFACIO. 

(119  App.  Div.  719.) 
New  Tkial — Newly  Diboovered  Evidence — Cumulativb  in  its  Chab- 

ACTBR. 

Application  for  new  trial  on  newly  discovered  evidence,  refused  for 
failure  to  explain  why  it  was  not  produced  on  trial,  for  laches,  and  on 
the  ground  that  the  evidence  was  cumulative. 

Appeal  by  the  defendant,  Giovanni  Bonifacio,  fiom  a 
judgment  of  the  Supreme  Court,  rendered  on  the  16th  day  of 
November,  1904,  at  the  Montgomery  Trial  Term,  convicting 
him  of  the  crime  of  murder  in  the  second  degree,  and  also 
from  an  order  entered  in  the  office  of  the  clerk  of  the  county  of 
Montgomery  on  the  9th  day  of  November,  1905,  denying  the 
defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

George  M.  Albot  and  William  E.  Woollard,  for  the  ap- 
pellant. 

John  8.  Maxwell,  District  Attorney,  and  Fox  Sponable, 
Assistant  District  Attorney,  for  the  respondent. 

Cochrane,  J. : 

The  defendant  has  been  convicted  of  murder  in  the  second 
degree  for  shooting  to  death  one  Ralph  Di  Scibio  on  the  7th  of 
August,  1904.  Di  Scibio  at  that  time  was  the  proprietor  of 
an  Italian  shanty  near  the  city  of  Amsterdam,  which  shanty  he 
occupied  as  a  store  and  in  which  he  also  furnished  lodgings  for 
some  Italians,  including  defendant,  who  were  engaged  in  the 
construction  of  a  highway  in  the  immediate  vicinity.  There 
is  no  substantial  dispute  as  to  what  occurred  just  before  and 
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JDflt  after  the  fatal  shooting.  Deceased  and  defendant  quar- 
reled over  a  small  indebtedness  owed  by  the  latter.  Deceased 
insisted  on  being  paid  and  that  defendant  should  leave  the 
place.  Deceased  was  in  the  store;  defendant  was  outside  and 
they  were  talking  through  an  open  window.  The  deceased  left 
the  store  and  started  in  the  direction  of  the  defendant  threaten- 
ing personal  violence.  Defendant  drew  from  his  clothing  a 
revolver  which  was  discharged,  the  shot  taking  effect  in  the 
body  of  Di  Scibio  and  causing  his  death.  After  the  shooting 
defendant  turned  and  ran;  Di  Scibio  picked  up  a  stone  and 
threw  it  at  him;  proceeded  for  a  distance  of  sixty  or  seventy 
feet,  fell  on  a  pile  of  straw  and  died.  Two  witnesses,  Gagliardi 
and  a  brother  of  the  deceased,  testified  that  the  defendant  dis- 
charged his  revolver  when  Di  Scibio  was  from  four  to  six  feet 
distant  and  Gagliardi  also  testified  that  before  doing  so  or  at 
about  the  time  of  doing  so  he  called  to  Di  Scibio  to  step  back 
or  he  would  shoot. 

The  defendant's  version  was  that  the  deceased  seized  and 
struck  him;  that  he  then  drew  the  revolver  to  frighten  Di 
Scibio;  that  the  latter  pulled  the  revolver  out  of  defendant's 
hands  and  that  in  the  encounter  it  was  accidentally  discharged. 
One  witness  called  for  the  defendant  testified  that  as  the  de- 
ceased approached  defendant  the  latter  called  to  him  four  times 
to  step  back,  and  did  not  take  the  revolver  from  his  pocket 
until  after  he  had  been  seized  by  the  deceased.  Another  wit- 
ness who  was  within  the  store  heard  defendant  say  four  times, 
"  Ralph,  stand  back,"  and  then  heard  the  report  of  the  revolver, 
but  did  not  see  what  occurred.  That  is  substantially  all  the 
evidence  as  to  the  homicide. 

Defendant  made  his  escape  and  was  arrested  about  ten  miles 
from  the  scene  of  the  homicide.  If,  as  he  says,  the  shooting 
was  accidental  he  must  have  fled  without  knowing  the  fatal 
character  of  the  wound  and  without  in  fact  knowing  that  the 
shot  had  in  any  way  taken  effect,  inasmuch  as  there  was  no 


Digitized  by 


Googk 


'124  NEW  YORK  CRIMINAL  REPORTS,  VOL.,  XXI. 

external  bleeding  or  anything  to  indicate  to  him  that  Di  Scibio 
had  been  even  slightly  wounded.  He  admitted  that  the  de- 
ceased was  a  larger  man  than  himself;  that  he  knew  him  to 
have  a  violent  disposition ;  that  he  had  seen  him  assault  differ- 
ent individuals;  that  he  was  afraid  of  him;  he  saw  him  ap- 
proach, threatening  violence,  but  with  nothing  in  his  hands 
with  which  to  execute  such  threat;  he  might  have  turned  and 
fled  without  either  receiving  or  inflicting  an  injury ;  nevertheless 
he  made  no  effort  to  do  so,  but  stood  his  ground  until  the 
revolver  was  discharged  and  then  made  his  escape. 

On  this  evidence  the  jury  were  justified  in  finding  that  the 
defendant  designed  to  effect  the  death  of  Di  Scibio,  and  that 
such  homicide  was  not  a  justifiable  act  of  self-defense.  Indeed, 
defendant  does  not  claim  that  he  committed  the  deed  in  self- 
defense,  but  that  the  shooting  was  accidental.  The  jury,  on 
sufficient  evidence,  found  otherwise. 

Numerous  criticisms  are  made  of  the  charge  of  the  learned 
trial  justice.  The  charge  was  an  eminently  fair  one,  fully  and 
completely  safeguarding  and  protecting  the  defendant  in  all 
of  his  rights,  and  no  error  is  discoverable  therein. 

About  a  year  after  the  judgment  herein  a  motion  was  made 
on  affidavits  for  a  new  trial  on  the  ground  of  newly-discovered 
evidence.  The  motion  was  adjourned  from  time  to  time,  and 
an  order  denying  such  motion  was  finally  made  December  24, 
1906,  more  than  two  years  after  the  judgment  and  more  than 
one  year  after  the  appeal  had  been  taken.  Defendant  seeks  on 
appeal  from  the  judgment  to  review  such  order. 

A  motion  for  a  new  trial  in  a  criminal  case  can  only  be 
granted  in  accordance  with  sections  463  and  465  of  the  Code 
of  Criminal  Procedure.  Subdivision  7  of  said  section  465 
provides  for  a  new  trial  "  when  it  is  made  to  appear  by  affidavit 
that  upon  another  trial  the  defendant  can  produce  evidence 
such  as  if  before  received  would  probably  have  changed  the 
verdict ;  if  such  ovidc  nco  has  boon  discovered  since  the  trial,  ia 
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not  cumulative;  and  the  failure  to  produce  it  on  the  trial  was 
not  owing  to  want  of  diligence."  Manj  of  the  authorities  cited 
by  the  appellant  are  without  application  because  they  were 
civil  actions  in  which  such  motions  are  not  restricted  by  statu- 
tory provisiors. 

The  defendant  on  such  motion  produced  the  affidavits  of 
two  witnesses  who  claimed  to  have  seen  the  homicide.  This 
alleged  newly-discovered  evidence  would  tend  to  show  that  a 
physical  encounter  took  place  between  Di  Scibio  and  the  de- 
fendant, and  that  the  revolver  was  discharged  during  such 
encounter,  but  it  also  corroborates  the  contention  of  the  prosecu- 
tion that  defendant  drew  the  revolver  before  such  encounter. 
I  do  not  think  that  the  failure  to  produce  this  evidence  at  the 
trial  is  satisfactorily  explained.  These  new  witnesses  lodged 
with  defendant  at  the  shanty  of  Di  Scibio.  Each  says  that  at 
the  time  of  the  tragedy  he  stood  within  a  few  feet  of  defendant. 
One  was  in  his  company  on  the  preceding  evening  when  he 
had  his  first  controversy  with  Di  Scibio  over  the  indebtedness. 
Defendant  knew,  or  with  the  exercise  of  proper  diligence  could 
have  ascertained,  every  individual  engaged  in  the  work  of  the 
highway  construction.  No  one  in  his  behalf  sought  any  inter- 
view with  these  two  witnesses,  although  such  interview  could 
have  been  had.  The  failure  to  do  so,  I  think,  was  a  lack  of 
such  diligence  as  is  required  by  the  statute.  And  in  any  event 
such  evidence  is  clearly  cumulative  and  cannot  be  made  the 
basis  of  a  new  trial  under  the  Code  provision  above  cited. 

About  all  that  is  left  of  the  motion  is  an  attack  on  the  credi- 
bility of  the  witness  Gagliardi  on  the  ground  that  since  the  trial 
he  has  admitted  that  his  testimony  was  untrue.  The  affidavits 
to  prove  such  admission  were  made  and  submitted  in  January, 
1906,  at  an  adjourned  hearing  of  the  motion,  and  more  than  a 
year  after  the  judgment,  and  it  is  doubtful  whether  they  are 
'  entitled  to  any  consideration  under  section  466  of  the  Code  of 
Criminal  Procedure  which  requires  such  a  motion  to  be  made 
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within  one  jear  after  judgment.  This  admission  of  Gagliardi 
seems  to  have  been  made  in  a  saloon  conversation  September  1, 
1905,  nearly  a  year  after  the  trial.  Defendant's  father  claims 
to  have  heard  the  statement,  but  no  aflSdavit  to  that  effect  was 
presented  when  the  affidavits  on  which  the  motion  was  made 
were  presented  to  the  court  in  November,  1905.  This  conten- 
tion seems  to  have  been  an  afterthought.  It  also  appears  that 
the  saloonkeeper  who  was  one  of  the  persons  who  claimed  to 
have  heard  the  admission  was  also  present  at  the  homicide  and 
at  the  time  of  making  his  affidavit  was  suffering  incarceration 
for  intoxication  and  disorderly  conduct.  He  was  orally  exam- 
ined on  the  motion  and  distinctly  contradicted  defendant's 
testimony  in  that  he  said  Di  Scibio  was  six  or  seven  feet  from 
defendant  when  he  saw  the  revolver  in  the  hand  of  the  latter. 
I  am  not  deeply  impressed  with  the  environment  from  which 
this  so-called  admission  of  Gagliardi  as  to  the  untruthfulness 
of  his  testimony  proceeds.  But  the  defendant  produced  on  the 
motion  an  affidavit  of  Gagliardi,  and  comparison  of  such  affi- 
davit with  the  testimony  given  by  him  at  the  trial  does  not 
reveal  any  contradiction  as  to  any  material  fact.  In  his  affi- 
davit he  makes  it  appear  that  Di  Scibio  had  his  hands  on 
defendant  and  that  defendant  pulled  himself  away.  He  did 
not  at  the  trial  say  that  Di  Scibio  did  not  grapple  with  defend- 
ant. The  important  point  of  his  testimony  was  that  defend- 
ant discharged  his  revolver  when  Di  Scibio  was  from  four  to 
six  feet  distant  and  he  in  no  way  contradicts  that  in  his  subse- 
quent affidavit.  There  may  indeed  have  been  a  physical  en- 
counter. That  is  unimportant  if  it  took  place  after  the  shoot- 
ing of  Di  Scibio.  As  some  of  the  witnesses  say,  the  occurrence 
took  place  within  a  very  short  space  of  time  and  notwithstand- 
ing the  fatal  character  of  the  wound  Di  Scibio,  after  receiving 
the  same,  may  have  grappled  with  defendant,  because  all  of 
the  witnesses  including  the  defendant  say  that  after  the  dis- 
charge of  the  revolver  Di  Scibio  threw  a  stone  at  the  defendant 


Digitized  by 


Googk 


PEOPLE  V.  BONIFACIO.  127 

and  it  is  conclusively  established  that  he  proceeded  sixty  or 
seventy  feet  before  he  fell.  Gagliardi  was  not  asked  at  the 
trial  and  did  not  testify  concerning  a  physical  encounter.  He 
gave  his  testimony  through  an  interpreter  and  this  feature  of 
the  case  may  have  been  accidentally  omitted.  It  was  not  im- 
portant from  the  standpoint  of  the  prosecution.  His  subse- 
quent affidavit  merely  establishes  the  unimportant  fact  of  a 
physical  encounter  at  some  time  without  militating  against  his 
former  testimony  that  the  shooting  occurred  while  the  two  men 
were  at  a  distance  from  each  other.  Had  he  testified  to  this 
additional  fact  at  the  trial  there  is  not  the  slightest  probability 
that  such  additional  evidence  would  have  changed  the  verdict. 

The  judgment  should  be  afiirmed. 

Judgment  of  conviction  and  order  unanimously  affirmed. 

NOTE.— NEW   TRIAL    OF    CRIMINAL    CASES    ON   NEWLY   DIS- 
COVERED EVIDENCE.  CUMULATIVE  IN  CHARACTER. 

GENEBAIa  BUIiES. 

The  decisions  without  exception  hold  that  new  trials  will  not  be 
granted  in  criminal  cases  for  newly  discovered  evidence  merely  cumu- 
lative in  character.  CALIFORNIA.— People  v.  O'Brien,  78  Cal.  41. 
ILLINOIS.— Martinatis  v.  State,  223  111.  117.  IOWA.— State  v. 
Phillips,  118  Iowa,  660.  KANSAS.— State  v.  Lackey,  72  Kan.  96. 
KENTUCKY.— Black  v.  Com.,  24  Ky.  L.  Rep.  1974.  LOUISIANA. 
—State  V.  Sims,  117  La.  1036.  MISSISSIPPI.— Cousins  v.  State,  34 
So.  323.  MISSOURI.— State  v.  King,  194  Mo.  474.  MONTANA.— 
State  V.  O'Brien,  36  Mont.  482.  NEW  YORK.— Williams  v.  People, 
45  Barb.  201,  People  v.  Hovey,  30  Hun,  354,  People  v.  Benham,  30 
Misc.  466,  People  v.  O'Connor,  37  Misc.  754.  NORTH  CAROLINA. 
—State  V.  Lilliston,  141  N.  C.  867.  OKLAHOMA.— Hurst  v.  Terr., 
16  Okla.  600. 

Cumulative  evidence  may  be  defined  as  additional  evidence  of  the 
same  nature  as  that  previously  produced  to  support  the  same  fact. 
People  V.  Leighton,  1  N.  Y.  Crim  Rep.  469;  People  v.  O'Connor,  37 
Misc.  754;  People  ex  rel.  Oelricks  v.  Superior  Court,  10  Wend.  286; 
Brobish  v.  State,  36  Vt.  452. 
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It  should  be  such  as  to  impress  the  trial  judge  that  if  added  to 
the  other  evidence  in  the  case  it  would  be  likely  to  turn  the  scales 
in  favor  of  the  accused.    State  v.  Albert,  109  La.  201. 

But  if  the  alleged  newly  discovered  eyidence  merely  confirms  the 
verdict,  a  new  trial  is  properly  refused.    State  v.  Wilson,  114  La.  398. 

The  rule  in  civil  cases  that  a  motion  for  a  new  trial  on  the  ground 
of  newly  discovered  evidence  will  not  be  denied  merely  because  it  is 
cumulative,  was  held  in  People  v.  O'Connor,  37  Misc.  754,  to  be  in- 
applicable to  criminal  proceedings,  as  the  New  York  Code  of  Crim. 
Procedure,  §  465,  subd.  7,  relative  to  granting  new  trials  for  newly 
discovered  evidence,  expressly  makes  the  limitation  "  if  such  evidence 
has  been  discovered  since  the  trial,  it  is  not  cumulative." 

Subdivision  7  of  the  New  York  Code  of  Criminal  Procedure,  §  465, 
expressly  provides  that  a  new  trial  may  be  granted  when  it  is  made 
to  appear  by  affidavit  that  upon  another  trial  a  defendant  can  produce 
evidence  such  as  if  before  received,  would  probably  have  changed  the 
verdict ;  if  such  evidence  has  been  discovered  since  the  trial,  it  is  not 
cumulative  and  the  failure  to  produce  it  on  the  trial  was  not  owing 
to  want  of  diligence.  It  will  be  observed  that  this  section  of  the 
Code  of  Criminal  Procedure  expressly  provides  that  to  justify  the 
granting  of  a  new  trial  upon  the  ground  of  newly  discovered  evi- 
dence, it  must  not  be  cumulative  in  character. 

FLEXTBIUTY  OF  BIJLE. 

But  the  rule  that  a  new  trial  will  not  be  granted  in  order  to  per- 
mit the  introduction  of  evidence  merely  cumulative,  is  not  inflexible. 
State  V.  Albert,  supra;  State  v.  Ferguson,  114  La.  70. 

Merely  cumulative  evidence  if  it  has  the  effect  to  render  clear  and 
positive  that  which  was  before  equivocal  and  uncertain,  will  justify 
a  new  trial  especially  in  a  capital  case.  Andersen  v.  State,  43  Conn. 
514. 

Evidence  bringing  to  light  some  new  truth  of  a  different  character 
is  not  cumulative,  although  proving  the  same  propositions  before  in- 
sisted on.    State  v.  Bailey,  94  Mo.  311. 

Any  evidence  of  disputed  and  independent  facts  of  a  different 
character,  though  it  may  tend  to  establish  the  same  ground  of  de- 
fense in  a  prosecution  for  manslaughter,  was  not  regarded  in  Casey  v. 
State,  20  Neb.  138,  as  cumulative  within  the  general  rule. 

Newly  discovered  evidence  of  a  sworn  statement  of  one  of  the 
prosecuting  witnesses  which  is  favorable  to  the  accused,  was  held  in 
Fletcher  v.  People,  117  111.  184,  not  to  be  cumulative. 
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APPLIOATION8  OF  RULE. 

The  rule  on  the  subject  of  new  trials  based  on  newly  diaooveied 
evidence,  cumulative  in  character,  was  applied  in  the  folbwing 


AUBI. 

The  rule  denying  a  new  trial  for  merely  cumulative  evidence  is 
held  not  to  apply  where  the  evidence  is  to  prove  an  alibi.  State  v. 
Stowe,  3  Wash.  206;  Pinckord  v.  State^  13  Tex.  App.  468. 

In  Pinckord  v.  State,  supra,  the  court  said:  ''That  evidence  is 
cumulative  where  the  object  sought  is  to  prove  an  alibi,  is  no  reason 
for  its  exclusion ;  on  the  contrary,  the  greater  the  number  of  witnesses 
to  the  facts  establishing  it,  the  stronger,  ordinarily,  would  be  our  re* 
liance  upon  and  conviction  of  its  truth.'' 

Proof  of  an  alibi  as  ground  for  a  new  trial  in  a  suit  for  seduction, 
is  not  cumulative  where  defendant  gave  no  evidence  on  that  point 
at  the  trial,  because  he  was  surprised  in  respect  to  the  time  testi- 
fied to  by  the  plaintiff,  and  so  was  unprepared  to  contradict  it  ^ar- 
gent V. 1 ,  6  Cowen,  106. 

So,  one  convicted  o£  an  assault  will  not  be  granted  a  new  trial  un- 
der N.  Y.  Code  Crim.  Proc,  §  465,  subd.  7  on  the  ground  of  newly 
discovered  evidence  supporting  an  alibi,  especially  where  diligence 
was  not  shown  in  producing  new  witnesses,  and  where  their  evidence 
was  tainted  with  improbability.    People  v.  Way,  64  Misc.  488. 

But,  if  the  newly  discovered  evidence  is  at  most  merely  cumu- 
lative of  the  alibi,  which  is  one  of  the  issues  tried,  it  was  held  in 
State  V.  Bates,  182  Mo.  70,  that  the  motion  for  a  new  trial  should 
be  denied. 

BASTABDY. 

The  objection  of  cumulative  evidence  did  not  prevail  in  State  v. 
Lowell,  123  Iowa  427,  which  was  a  proceeding  in  bastardy.  The  evi- 
dence for  the  people  was  that  the  unlawful  act  of  sexual  intercourse 
took  place  on  October  1st.,  which  was  three  weeks  after  prosecutrix 
went  to  work  as  a  domestic  at  the  house  of  the  defendant.  The  de- 
fendant testified  that  prosecutrix  came  to  his  place  on  August  18th 
and  left  September  9th  so  that  according  to  the  ordinary  period  of 
gestation  he  could  not  have  been  the  father  of  her  child  bom  the 
23rd  of  the  following  July.  On  a  petition  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence,  the  court  held  that  the  evi- 
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denoe  of  a  witness  who  testified  that  on  the  25th  of  August  he  met 
the  parents  of  prosecutrix  who  told  him  that  she  had  gone  to  the 
house  of  the  defendant  that  day,  and  that  prosecutrix  made  the  same 
statement,  was  not  cumulative  and  that  a  new  trial  should  have 
been  ordered. 

INSANITY. 

Cumulative  evidence  of  insanity  of  the  defendant  in  a  criminal 
case  furnishes  no  reason  for  a  new  trial  on  the  ground  of  newly  dis- 
covered evidence.  State  v.  Redemeier,  8  Mo.  App.  1 ;  People  v.  Eloss, 
116  Cal.  667. 

No  error  was  committed  in  overruling  a  motion  for  a  new  trial 
of  one  convicted  of  murder,  to  which  charge  the  defense  of  insanity 
was  interi>osed,  made  on  newly  discovered  evidence  tending  to  show 
the  early  history  of  the  defendant,  the  past  and  present  condition  of 
his  mother,  and  her  other  children,  where  a  large  amount  of  evidence 
on  the  subject  of  insanity  had  been  introduced  at  the  trial,  and  new 
evidence  could  not  have  produced  a  different  result  State  v.  Church, 
199  Mo.  606. 

In  a  case  in  which  the  alleged  new  evidence  was  that  of  the  doc- 
tor who  attended  the  defendant  and  dressed  his  wounds  at  the  time 
he  received  the  injury,  which  it  was  claimed  produced  epilepsy  and 
emotional  insanity,  a  new  trial  of  one  convicted  of  murder  will  not 
be  granted  where  the  experts  who  testified  on  the  trial  had  all  of  the 
data  that  the  new  witness  would  testify  to.  People  v.  Kloss,  115  Cal. 
567. 

So,  where  the  new  evidence  is  in  the  form  of  additional  non-ex- 
pert testimony  on  the  subject  of  the  defendant's  eccentric,  excitable 
and  nervous  temperament,  a  new  trial  of  one  convicted  of  murder 
will  not  be  granted.  Lilly  v.  People,  148  111.  467.  In  this  case  no 
legal  excuse  was  shown  for  the  failure  to  produce  this  evidence  upon 
the  trial 

IiAKCENY. 

But  in  Andersen  v.  State,  43  Conn.  514,  speaking  of  cumulative 
evidence  of  insanity,  the  court  said :  ''  In  a  case  where  life  is  at  stake, 
if  the  new  evidence,  in  addition  to  that  already  produced,  will  have 
the  effect  to  raise  a  reasonable  doubt  whether  the  prisoner  was  in  a 
condition  of  mind  to  commit  the  highest  crime  known  to  our  law, 
and  to  incur  the  severest  penalty  which  human  law  can  inflict,  it 
ought  not  to  be  regarded  as  cumulative  so  as  to  prevent  another 
trial.''  In  this  case  it  appeared  that  the  subject  of  insanily  had  not 
been  gone  into  thoroughly  on  the  triaL 
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The  affidavit  of  the  accused  in  a  prosecution  for  larceny  of  a 
horse,  used  on  a  motion  for  a  new  trial,  stating  that  since  the  trial 
he  has  obtained  information  from  two  other  persons  as  to  the  identity 
and  residence  of  the  one  who  had  the  horse  he  himself  was  charged 
with  stealing,  and  with  whom  he  claimed  he  made  a  trade  for  such 
horse,  was  held  in  State  v.  Hill,  39  Ore.  90,  to  show  no  ground  for 
a  new  trial  as  the  proposed  evidence  was  only  cumulative  of  that  al- 
ready given  at  the  trial  by  the  defendant  and  his  brother. 

A  new  trial  of  one  convicted  of  larceny  will  not  be  granted  on 
affidavits  showing  that  there  was  such  a  man  as  the  one  from  whom 
the  defendant  purchased  the  property  he  was  charged  with  stealing, 
when  he  had  already  testified  in  regard  to  him  at  the  trial  People  v. 
Chrisman,  135  Cal.  282. 

In  support  of  a  motion  for  a  new  trial  applicant's  counsel  filed  an 
affidavit  alleging  that  since  the  verdict  of  the  jury  in  a  prosecution 
for  larceny  of  a  saddle,  estimated  by  several  witnesses  for  the  state, 
to  be  worth  from  twenty-five  to  forty-five  dollars,  he  had  discovered 
additional  witnesses  who  would  place  the  value  of  the  saddle  below 
twenty  dollars.  The  court  said  that  this  testimony  if  produced,  would 
have  been  merely  cumufative  upon  the  point  to  which  appellant  ex- 
amined several  witnesses,  and  the  affidavit  was  insufficient  to  justify 
the  court  in  awarding  a  new  trial    State  v.  Blain,  118  Iowa,  466. 

ICUBDEB. 

An  affidavit  by  a  witness  in  a  murder  case  that  a  decedent's  death 
was  the  result  of  pneumonia  and  that  the  pneumonia  was  the  re- 
sult of  the  wound  inflicted  by  the  defendant,  and  not  as  he  had  tes- 
tified at  the  trial,  namely,  that  the  deceased  had  died  of  a  gun  shot 
wound,  was  held  in  State  v.  Wilson,  114  La.  398,  to  furnish  no 
ground  for  a  new  trial  where  another  witness  testified  on  the  trial 
that  death  was  caused  by  pneumonia  resulting  from  such  wound. 

Newly  discovered  evidence  in  People  v.  Leighton,  1  N.  Y.  Crim. 
Rep.  468  and  in  People  v.  Bonifacio,  119  App.  Div.  719,  21  N.  Y. 
Crim.  Rep.,  was  held  to  be  cimiulative  and  not  ground  for  granting 
a  new  trial  to  one  convicted  of  murder. 

But  in  a  case  in  which  one  was  convicted  of  murder  notwithstand- 
ing the  evidence  of  a  certain  witness  corroborated  by  three  others, 
that  another  person  killed  the  deceased,  newly  discovered  proof  pur- 
porting to  show  that  such  witness  himself  did  the  killing,  is  merely 
cumulative,  since  the  issue  on  the  trial  was  whether  defendant  or 
another  did  the  killing,  and  the  same  issue  would  be  raised  by  the 
Dew  evidence.    People  y.  Shea,  16  Misc.  HL 


Digitized  by 


Googk 


132  NEW  YORK  CRIMINAL  REPORTS.  VOL.,  XXI. 

FOBGEBY. 

Where  the  only  purpose  of  the  newly  discovered  evidence  would 
be  to  corroborate  the  testimony  of  a  defendant  in  a  forgery  case,  and 
no  diligence  was  shown  why  it  was  not  offered  at  the  trial,  a  motion 
for  a  new  trial  should  be  denied.  State  v.  Allen,  171  Mo.  562;  State 
V.  Bybee,  149  Mo.  632. 

A  new  trial  will  not  be  granted  on  affidavits,  that  the  person 
convicted  of  the  crime  of  forgery  was  not  the  one  who  committed 
the  crime,  where  the  identity  of  the  defendant  was  one  of  the  material 
issues  on  the  trial.    May  v.  State,  77  Vt.  330. 

OBTAINING  GOODS  UNDEB  FAU3E  PBETENSES. 

It  was  held  in  People  v.  Hong  Quin  Moon,  92  CaL  41,  not  to  be 
error  to  refuse  one  convicted  on  the  charge  of  obtaining  money  by 
means  of  fraudulent  pretences  and  representations,  a  new  trial  on  the 
ground  of  newly  discovered  evidence,  where  the  witnesses  for  the 
defendant  testified  at  the  trial  substantially  to  the  same  matter  set 
forth  in  the  affidavit  on  motion  for  a  new  trial,  the  only  difference 
being  that  statements  of  the  prosecuting  witness  were  made  since 
the  trial,  of  the  same  character  as  those  testified  to  at  the  trial  as 
having  been  previously  made. 

FEBJUBY. 

A  new  trial  will  not  be  granted  in  a  perjury  case  because  of  the 
affidavit  of  one  of  the  witnesses  for  the  prosecution  that  he  was 
mistaken  in  his  testimony  given  upon  the  trial,  when  such  testimony 
was  rebutted  by  witnesses  testifying  in  behalf  of  the  defendant,  and 
does  not  pertain  to  a  material  issue  in  the  case.  State  v.  Potts,  83 
Iowa,  317. 

BAFE. 

Affidavits  used  on  a  motion  for  a  new  trial  of  one  convicted  of 
assault  with  intent  to  rape,  which  were  mostly  to  the  effect  that  the 
person  assaulted  admitted  in  conversation  with  the  affiants  subsequent 
to  the  assault,  that  she  did  not  know  positively  that  it  was  the 
defendant  who  made  the  assault,  were  held  in  Lathrop  y.  People, 
197  HI.  169,  to  present  no  ground  for  a  new  trial  where  the  same 
kind  of  contradictory  evidence  was  introduced  upon  the  trial  which 
resulted  in  the  conviction  of  the  defendant. 

But  when  there  is  in  question  the  identity  of  a  man  and  woman 
seen  together  in  a  spring  wagon  by  two  occupants  of  a  buggy,  and  a 
man  driving  a  carriage,  and  the  occupants  of  the  buggy  testify  that 
the  persons  were  the  defendant  and  his  daughter,  but  the  latter  who 
was  called  as  a  witness,  testified  that  she  was  not  in  the  spring 
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wagon  nor  with  her  father,  and  denied  all  knowledge  of  the  event 
referred  to  by  the  witness,  it  was  held  in  State  v.  Tyson,  66  Kan. 
686,  that  the  testimony  of  the  driver  of  the  oarriage  who  could  not 
be  found  until  after  the  trial,  that  the  persons  in  the  spring  wagon 
were  not  the  defendant  and  his  daughter,  was  not  cumulative  as  to 
the  evidence  of  the  daughter. 

BOBBEBY. 

Proposed  testimony  of  disinterested  eye  witnesses,  on  a  motion  for 
a  new  trial  in  a  prosecution  for  robbery,  that  the  defendant  did  not 
strike  the  prosecutor,  was  held  in  People  v.  O'Brien,  110  App.  Div. 
26,  not  to  be  cumulative  to  similar  testimony  of  those  jointly  indicted 
with  the  defendant. 

SAUS  OF  LIQUORS. 

A  new  trial  will  not  be  granted  on  an  affidavit  of  a  witness  to  the 
effect  that  the  defendant  did  not  occupy  the  building  in  which  he 
was  alleged  to  have  made  the  unlawful  sale  of  liquor  at  the  time 
the  sale  was  claimed  to  have  been  made  in  March  or  April,  but  on  the 
contrary,  removed  his  stock  and  occupied  the  same,  first,  about  May 
10,  since  this  evidence  is  cumulative  merely,  inasmuch  as  both  the 
defendant  and  one  other  witness  testified  to  the  same  effect,  on  the 
triaL    State  v.  Thurman,  121  Mo.  App.  374. 
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SXTPREME  COUBT-AFP.  DIVISION' FIHSTDEPABTMENT, 

Maroh,  1907. 

THE  PEOPLE  V.   GEORGE  W.  CURTISS. 

(118  App.  Div.  269.) 

(1).    FoBOERY— Third  Degree — Pekal  Code  515. 

On  the  trial  of  an  indictment  for  forgery  in  the  third  degree  under 
§  515  of  the  Penal  Code  for  wilfully  omitting  to  make  true  entries  in 
account  books  with  the  intent  to  conceal  a  larceny,  it  is  not  necessary  that 
the  prosecution  show  that  the  defendant  himself  committed  the  larceny 
concealed  by  the  false  entry. 

(2).    TRiAii— Adjournment. 

The  granting  of  an  adjournment  of  a  trial  in  a  criminal  action  is  in  the 
sound  discretion  of  the  Judge  which  will  not  be  interfered  with  unless 
injustice  has  been  done.  It  is  not  reversible  error  to  refuse  to  grant  an 
adjournment  asked  ou  account  of  the  absence  of  one  of  defendant's  counsel 
when  in  fact  a  carefully  prepared  defense  was  made  at  trial. 

(8).    Same— Charge  to  Jury. 

It  is  not  error  to  refuse  to  charge  that  the  fact  that  the  defendant  did 
not  flee  from  the  scene  of  his  crime  may  be  considered  by  the  jury.  Such 
evidence  4s  a  self-serving  declaration,  not  connected  with  the  re»  gesta. 

Appeal  by  the  defendant,  George  W.  Curtiss,  from  a  judg- 
ment of  the  Court  of  General  Sessions  of  the  Peace  in  and  for 
the  county  of  New  York,  rendered  on  the  22d  day  of  June, 
1906,  convicting  the  defendant  of  the  crime  of  forgery  in  the 
third  degree,  and  also  from  orders  denying  respectively  the  de- 
fendant's motions  for  a  new  trial  and  in  arrest  of  judgment. 

Lorlys  Elton  Rogers,  for  the  appellant. 

E.  Crosby  Kindleherger,  for  the  respondent. 

McLaughlin,  J. : 

The  defendant  appeals  from  a  judgment  convicting  him  of 
the  crime  of  forgery  in  the  third  degree,  and  from  orders  deny- 
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ing  motions  for  a  new  trial  and  in  arrest  of  judgment.  The 
indictment  under  which  the  conviction  was  obtained  was  drawn 
under  section  515  of  the  Penal  Code,  which  provides,  among 
other  things,  that  a  person  who,  with  intent  to  defraud  or  to 
conceal  any  larceny  or  misappropriation  by  any  person  of  any 
money  or  property,  willfully  omits  to  make  true  entry  in  any 
material  particular  in  any  account  or  book  of  accounts  made, 
written  or  kept  by  him  or  under  his  direction,  is  guilty  of  for- 
gery in  the  third  degree.  The  indictment  charged  that  the  de- 
fendant, as  the  clerk  of  the  New  York  Polyclinic  Medical 
School  and  Hospital,  kept  for  it  a  certain  book  known  as  the 
cash  book,  in  which  it  was  his  duty  to  enter  all  of  the  receipts 
of  the  corporation;  that  the  corporation  at  the  time  stated  re- 
ceived a  check  amounting  to  fifty  dollars,  made  by  one  Edward 
L.  Kellogg,  which  it  was  the  duty  of  the  defendant  to  enter  in 
such  book,  but  notwithstanding  that  fact  he,  with  intent  to  de- 
fraud and  to  conceal  the  larceny  and  misappropriation  of  the 
sum  of  fifty  dollars  in  money  of  the  corporation,  willfully 
omitted  to  make  a  true  entry  of  the  receipt  of  such  check. 

At  the  trial  it  appeared  that  the  defendant,  at  and  for  a  long 
time  prior  to  the  time  the  forgery  was  alleged  to  have  been  com- 
mitted, was  the  bookkeeper  and  cashier  of  the  New  York  Poly- 
clinic Medical  School  and  Hospital,  and  as  such  practically  had 
control  over  all  the  funds  received  by  the  institution.  The 
general  funds  were  deposited  with  the  Ejiickerbocker  Trust 
Company  in  what  was  known  as  "Account  A."  At  various 
times  donations  for  paying  certain  mortgage  bonds  of  the  in- 
stitution were  received,  and  these  the  defendant  was  instructed 
to  deposit  in  a  special  account  known  as  "  Account  0  "  and  make 
an  entry  of  the  same  in  a  book  known  as  the  "  Secretary's  Pri- 
vate Memorandum  Book."  The  accountants  employed  to  audit 
quarterly  the  books  of  the  institution  knew  nothing  of  the  ex- 
istence of  Account  C  or  the  secretary's  memorandum  book,  and 
had  always  found  the  general  accounts  correct.    In  June,  1905, 
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while  the  defendant  was  away  on  his  vacation,  a  special  account- 
ant was  employed  to  go  over  the  books,  and  while  he  found  the 
balance  at  the  end  of  every  three  months  was,  to  all  appear- 
ances, invariably  correct,  he  discovered  that  during  the  inter- 
vals between  the  audits  there  were  certain  irregularities  which 
excited  his  suspicion  and  led  to  the  further  discovery  that 
checks  had  been  deposited  in  Account  A  from  time  to  time  with- 
out being  entered  in  the  cash  book,  so  that  while  the  books  ap- 
parently balanced,  there  was  really  a  considerable  shortage. 
Further  investigation  disclosed  the  fact  that  Account  C  was 
several  thousand  dollars  short  and  that  the  defendant,  upon 
receiving  checks  for  such  account,  had  apparently  entered  them 
in  a  private  memorandum  book  without,  however,  entering  the 
date  of  their  receipt  and  then  deposited  them  in  the  general 
account,  that  is.  Account  A,  making  no  entry  thereof  in  the 
cash  book,  and  abstracting  an  equal  amount  from  the  cash  on 
hand,  so  that^the  books  balanced  at  the  end  of  each  quarter, 
excepting,  of  course.  Account  C,  the  existence  of  which,  as 
above  stated,  was  unknown  to  the  regular  auditors. 

The  evidence  established  beyond  a  doubt  that  the  defendant 
failed  to  make  an  entry  of  the  check  as  charged  in  the  indict- 
ment, and  the  only  thing  that  remains  to  be  considered  is 
whether  there  was  evidence  sufficient  to  justify  the  verdict  that 
such  failure  was  willful  and  that  defendant's  intent  in  omit- 
ting to  make  such  entry  was  to  defraud  and  to  conceal  a  larceny 
or  misappropriation  of  property.  The  evidence  on  the  part  of 
the  People  fairly  tended  to  establish  that  the  defendant  had 
sole  charge  of  the  books  of  the  institution;  that  he  not  only 
failed  to  enter  the  check  specified  in  the  indictment,  but  at 
least  nine  other  checks;  that  a  shortage  amounting  to  several 
thousand  dollars  existed  in  his  accounts,  of  which  no  expla- 
nation was  given  or  attempted ;  that  the  defendant,  in  the  pres- 
ence of  his  wife,  after  he  had  been  asked  to  make  an  explana- 
tion of  the  shortage  and  had  failed  to  do  so,  admitted  that  be- 
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fore  going  away  on  his  vacation  he  had  taken  $175  of  the' hos- 
pital's money  out  of  the  cash  drawer  without  authority  and 
without  the  knowledge  of  any  person  connected  with  the  insti- 
tution,  which  sum  he  said  he  intended  to  repay  on  his  return. 

It  also  appeared  that  the  defendant,  some  twelve  years  be- 
fore, had  been  convicted  of  stealing  $5,000  from  his  employers, 
and  although  considerable  testimony  was  given  to  show  his 
reputation  for  good  character  since  that  time,  nevertheless  it  is 
difficult  to  see  how,  if  effect  is  to  be  given  to  evidence,  the 
jury  could  have  reached  any  other  conclusion  than  that  the 
defendant's  failure  to  enter  the  check  in  question  was  willful 
and  with  intent  to  conceal  a  larceny  or  misappropriation  of 
the  amount  of  it.  It  is  true  there  is  no  evidence  to  show  that 
this  particular  omission  was  to  conceal  a  particular  larceny, 
nor  any  direct  evidence  that  the  defendant  had  taken  the 
money ;  but  this  was  unnecessary,  for  the  section  of  the  Penal 
Code  refers  only  to  any  larceny  or  misappropriation  by  any 
person;  and  while  the  undisputed  facts  must  irresistibly  lead 
to  the  conclusion  that  the  defendant  himself  was  guilty  of  the 
larceny,  it  was  incumbent  upon  the  prosecution  to  prove  simply 
that  there  had  been  a  misappropriation  and  that  the  defendant's 
failure  to  enter  the  check  was  with  the  intention  of  concealing 
the  same.  The  evidence  as  it  seems  to  me  not  only  justified, 
but  required  the  jury  to  reach  the  conclusion  which  it  did. 

Nor  do  I  think  any  errors  were  committed  at  the  trial  which 
would  justify  a  reversal.  The  refusal  to  grant  an  adjourn- 
ment of  the  trial  certainly,  upon  the  facts  set  forth,  was  not 
error.  This  was  a  matter  resting  in  the  sound  discretion  of  the 
trial  judge,  and  such  discretion  will  not  be  interfered  with  un- 
less it  appears  that  injustice  was  done.  (McCready  v.  Lin- 
denbom,  37  App.  Div.  425;  affd.,  165  N.  Y.  630;  Webster  v. 
People,  92  id.  422;  People  v.  Jackson,  111  id.  362.)  It  does 
not  here  appear  that  injustice  was  done  the  defendant.  Though 
one  of  the  attorneys  retained  by  the  defendant  was  absent  and 
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the  other  claimed  to  be  unprepared,  his  own  affidavit  stated 
that  they  were  to  try  the  case  together  and  had  been  ready  for 
trial  several  times,  except  for  the  inspection  of  the  books  which 
the  defendant  claimed  had  been  promised  him,  but  never 
actually  permitted.  The  date  for  the  trial  had  been  fixed  by  the 
court  the  week  before,  with  all  the  facts  before  it,  the  attorney 
for  the  defendant  at  that  time  having  presented  the  same 
reasons  for  delay.  Nor  is  there  any  indication  in  the  record 
that  the  attorney  who  did  actually  conduct  the  case  for  the 
defendant  was  unprepared;  on  the  contrary,  the  manner  in 
which  the  case  was  tried  shows  a  carefully  prepared  defense. 

As  regards  the  inspection  of  the  books,  though  there  is  con- 
flicting testimony,  it  is  apparent  ample  opportunity  was  offered 
the  defendant,  and  in  the  light  of  the  evidence  it  is  hardly  con- 
ceivable that  an  examination  by  the  accountant  selected  by  him 
would  have  altered  the  situation.  Indeed,  this  accountant  ex- 
amined the  cash  book  while  on  the  witness  stand  and  could  find 
no  entry  of  the  check  in  question. 

Nor  were  the  exceptions  to  the  charge  well  taken.  The 
court  stated  fully  and  correctly  the  foree  of  evidence  of  good 
character  and  the  effect  to  be  given  to  it.  The  request  to  charge 
"  that  the  fact  that  the  defendant  remained  in  the  city  of  New 
York  during  the  months  while  this  accusation  was  pending 
against  him  may  be  considered  by  the  jury,"  was  denied  and 
properly  so.  A  defendant,  except  under  peculiar  circum- 
stances, cannot  be  permitted  to  show  that  he  did  not  become  a 
fugitive  from  justice  when  accused  or  suspected  of  having  com- 
mitted a  crime.  Such  evidence  is  a  self-serving  declaration 
(Underh.  Crim.  Ev.  151;  Whart.  Crim.  Ev.  §  752;  People  v. 
Rathhun,  21  Wend.  509;  Gardiner  v.  People,  6  Park.  Cr.  Rep. 
155;  CormnonweaUh  v.  Hersey,  2  Allen,  173;  People  v.  Shaw, 
111  Cal.  171)  not  connected  with  the  res  gesiw  and,  therefore, 
inadmissible.  There  is  a  clear  distinction  between  evidence  of 
flight,  which  tends  to  show  the  consciousness  of  guilt,  and  con- 
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traiy  evidence  which  might  show  a  clever  attempt  to  avoid  the 
consequences  of  the  crime  by  assuming  the  appearance  of  in- 
nocence. It  is  true  there  are  expressions  in  the  opinion  de- 
livered in  People  v.  Childs  (90  App.  Div.  58)  to  the  eflfect 
that  such  evidence  is  admissible,  but  what  was  there  said  was 
with  reference  to  the  peculiar  facts  in  that  case  and  the  doc- 
trine will  not  be  extended,  and  besides  it  has  no  application  to 
the  facts  in  the  case  now  under  consideration. 

I  am  satisfied,  after  a  careful  consideration  of  this  record, 
that  the  defendant  had  a  fair  trial;  that  the  evidence  sus- 
tained the  verdict  of  the  jury,  and  that  no  error  was  committed 
which  would  justify  a  reversal. 

The  judgment  of  convection  and  the  orders  appealed  from, 
therefore,  are  affirmed. 

Ingraham  and  Clarke,  JJ.,  concurred;  Patteeson,  P.  J. 
and  Houghton.  J.,  concurred  in  result. 

Judgment  and  orders  affirmed.     Order  filed. 
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SUPREME  COUBT— AFP.  DIVISION— FIBST  DEPABTMEET, 

April,  1907. 

THE  PEOPLE  V.  ELISE  HOFFMAN. 

(118  App.  Div.  862.) 

Public  NmaANCB— House  fob  Abobtion— Pbnal  Code  §§  885»  887,  394. 
It  is  a  nuisance  for  a  person  by  public  advertisement  to  write  and 
receive  persons  in  a  house  for  the  purpose  of  abortion  and  a  conviction 
may  be  had  under  §§  885,  887  of  the  Penal  Code,  although  the  crime  of 
abortion  is  governed  by  §  294  of  that  Code.  Muntaining  such  an  institu- 
tion is  an  offense  against  public  decency,  apart  from  the  crime  of  abortion. 

Appeal  by  the  defendant,  Elise  Hoffman,  from  a  judgment 
of  the  Court  of  Special  Sessions  of  the  City  of  New  York, 
First  Division,  rendered  on  the  3d  day  of  January,  1907,  con- 
victing the  defendant  of  the  crime  of  maintaining  a  public 
nuisance. 

August  P.  WageneVj  for  the  appellant. 

E.  Crosby  Kindleberger,  for  the  respondent. 

Lambeet,  J.: 

The  defendant  was  charged  with  maintaining  a  public  nui- 
sance under  the  provisions  of  sections  385  and  387  of  the  Penal 
Code.  An  examination  of  the  record  shows  that  there  was  a 
fair  trial,  and  that  the  judgment  of  conviction  rests  upon  suffi- 
cient and  competent  evidence  of  the  facts  set  forth  in  the  in- 
formation. The  appellant  insists  that  no  crime  under  section 
385  of  the  Penal  Code  was  stated  in  the  information,  and  that, 
therefore,  the  motions  on  the  opening  and  closing  of  the  case 
and  in  arrest  of  judgment  should  have  been  granted.  This 
seems  to  be  the  only  question  requiring  consideration. 

The  section  of  the  Code  concerned,  so  far  as  it  is  involved 


Digitized  by 


Googk 


PEOPLE  V.  HOFFMAN.  Ul 

on  this  appeal,  defines  a  public  nuisance  to  be  ''  A  crime  against 
the  order  and  economy  of  the  State,  and  consists  in  unlaw- 
fully doing  an  act,  or  omitting  to  perform  a  duty,  which  act 
or  omission:  1.  Annoys,  injures  or  endangers  the  comfort,  re- 
pose, health  or  safety  of  any  considerable  number  of  persons; 
or  2.  Offends  public  decency."  The  facts  set  forth  in  the  in- 
formation and  supported  by  the  evidence  show  that  the  de- 
fendant advertised  in  the  public  newspapers  of  the  city  of  New 
York  to  the  effect  that  she  cured  "  Irregularities,  or  no  charge ; 
longest  cases;  ladies  boarded;  213  East  78th  Street; "  that  she 
received  into  the  house  above  indicated  a  large  number  of  wo- 
men who  were  with  child,  and  that  she  used  instruments  in 
producing  abortions.  There  is  no  attempt  to  dispute  that  the 
defendant  made  admissions  of  this  character  to  the  witnesses 
called  by  the  People,  but  it  is  urged  on  the  part  of  the  defend- 
ant that  as  section  294  of  the  Penal  Code  makes  abortion  a 
crime  of  a  high  character  there  was  no  jurisdiction  in  the  trial 
court  of  the  offense  charged  as  a  public  nuisance.  Great  re- 
liance is  placed  upon  the  fact  in  support  of  this  contention,  that 
no  adjudicated  case  has  been  found  in  which  it  has  been  held 
that  the  maintaining  of  a  house  for  the  purpose  of  practicing  the 
vocation  of  an  abortionist  constitutes  a  nuisance.  It  is  true, 
as  a  general  proposition,  that  if  a  house  is  so  kept  that  no  one 
outside  of  its  inmates  is  disturbed,  annoyed  or  corrupted  in 
their  morals,  it  is  not  in  law  a  disorderly  house.  The  annoy- 
ance or  corrupting  influence  must  reach  beyond  the  inmates 
and  affect  the  public  peace  or  morals  of  the  community  (1 
Bish.  Crim.  Law  [3d  ed.],  §  1051),  but  the  same  author  says 
that  this  doctrine  should  "  not  be  so  applied  as  to  exempt  any 
man  from  indictment  whose  home  in  practically  set  open  to  the 
public,  alluring  the  young  and  unwary  into  it  for  the  purpose 
of  there  indulging  in  anything  corrupting  to  their  virtue  or 
sobriety  or  general  good  morals.  If  a  man  would  shield  him- 
self from  indictment  when  he  allows  wicked  and  corrupting 
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practices  within  his  house  he  should  keep  his  doors,  while 
those  practices  are  carried  on,  closed  to  the  outer  world.'* 
(§  1053.)  Again,  this  same  learned  author  says:  "  If  a  house 
is  of  common  resort  for  the  commission  of  petty  offenses  against 
the  laws,  such  as  offenses  punishable  by  fine,  it  is  indictable 
on  this  ground,  though  not  otherwise  disorderly."  (§  1056.) 
In  the  following  section  he  declares  that  this  principle  is  as  old 
as  the  law  itself;  that  '^  A  man  who  holds  out  inducements  for 
people  to  congregate,  and  together  commit  violations  of  a 
statute,  not  only  lends  the  concurrence  of  his  will  to  their 
wrongful  acts,  but  also  does  what  most  powerfully  tends  to 
disrobe  the  body  politic  of  her  virtue,  and  of  the  dfapery  of 
that  order  which  the  hand  of  government  has  thrown  around 
her."  In  section  1057  he  continues:  "  To  bring  a  case  within 
this  principle  the  particular  acts  must  be  either  indictable  or 
in  some  sense  unlawful.  Therefore,  the  English  court  quashed 
an  indictment  which  charged  one  with  converting  a  house  into 
a  hospital  for  taking  in  and  delivering  lewd,  idle  and  disorderly 
unmarried  women,  ^  who,  after  their  delivery,  went  away,  and 
deserted  their  children,  whereby  the  children  became  chargeable 
to  the  parish.'  ^  By  what  law,'  asked  Lobd  Mansfield,  '  is  it 
criminal  to  deliver  a  woman  when  she  is  with  child  ?  "'  In 
this  there  is  a  clear  intimation  that  the  indictment  would  have 
been  good  had  it  charged  that  the  house  was  used  for  the  crime 
of  abortion  rather  than  the  lawful  delivery  of  children. 

Construing  the  provisions  of  the  Penal  Code  under  which  this 
charge  is  made  in  the  light  of  the  common  law,  it  is  only  a  just 
construction  to  hold  that  the  broad  language  used  embraces  the 
offenses  of  the  common-law  rule.  As  before  seen,  the  section 
defines  a  nuisance  to  consist  in  unlawfully  doing  an  act  which 
annoys,  injures  or  endangers  the  comfort,  repose,  health  or 
safety  of  any  considerable  number  of  persons,  or  offends  public 
decency.  This  surely  is  as  broad  and  inclusive  in  terms  as  the 
rule  of  the  common  law,  which  has  been  made  the  subject  of 
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the  Code  provisions.  At  common  law  it  would  have  been,  and 
under  the  Code  provisions  it  is,  a  nuisance  for  a  person,  by 
public  advertisement,  to  invite  and  receive  a  class  of  the  public 
to  his  premises  for  the  purpose  of  violating  the  laws  of  the 
State,  as  was  done  in  this  case.  This,  in  our  opinion,  con- 
stitutes "  crime  against  the  order  and  economy  of  the  State  " 
by  offending  "  public  decency."  Is  it  the  duty,  therefore,  of 
this  court,  in  accord  with  law,  to  sustain  this  conviction.  The 
offense  of  abortion  is  one  thing;  that  of  maintaining  premises 
open  to  the  public  for  the  purpose  of  consummating  that  crime 
is  another  and  separate  offense  against  the  peace  and  good  order 
of  the  State.  It  is  an  inducement  to  moral  laxity  and  to 
crime,  and  is  within  the  letter  and  spirit  of  the  sections  of  the 
Penal  Code  here  under  consideration. 

No  errors  prejudicial  to  the  defendant  appearing  in  the  rec- 
ord, the  judgment  of  conviction  is  affirmed. 

Pattekson,  p.  J.,  Ingbaham,  Clabke  and  Houghton,  JJ., 
concurred. 

Judgment  affirmed. 
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8XJFBEME  COUBT-AFF.  DIVISION-SECOND  DEF., 
AprU  26,  1907. 

THE  PEOPLE  EX  EEL.  PALMINTEEI  v.  PALMIN- 

TEEI. 

(119  App.  Div.  83.) 

HUBBAin)    AND  WlFB— DbBEBTION    OF  WlFB— ChABTEB   OF  CtTT   OF    NeW 

York  §  685. 
Although  §  685  of  the  charter  of  the  City  of  New  York,  authorizmg 
an  action  against  persons  who  desert  wife  or  children  as  disorderly  persons 
is  designed  to  prevent  the  persons  deserted  from  becoming  a  public 
charge,  a  conviction  may  be  had  although  the  deserted  wife  admits  that 
she  will  not  live  with  her  husband  by  .reason  of  his  infecting  her  with  a 
venereal  disease. 

Appeal  by  the  defendant,  Antonino  Palminteri,  from  an 
order  of  the  County  Court  of  King8  county,  entered  in  the  office 
of  the  clerk  of  said  county  on  the  8th  day  of  October,  1906, 
aiErming  an  order  of  a  city  magistrate  adjudging  the  defend- 
ant to  be  a  disorderly  person. 

Oasper  J.  Liota,  for  the  appellant. 

James  D.  Bell  [David  Joyce  and  William  B.  Ellison  with 
him  on  the  brief],  for  the  respondent 

Rich,  J. : 

The  proceeding  was  instituted  under  section  686  of  the  char- 
ter of  the  city  of  New  York.  (Laws  of  1901,  chap.  466.)  It 
appears  from  the  evidence  on  the  part  of  complainant,  and  the 
magistrate  has  resolved  the  questions  of  fact  in  her  favor,  that 
the  parties  were  married  in  July,  1904,  and  lived  and  cohabited 
together  as  husband  and  wife  for  less  than  one  year  when  she 
became  ill  with  a  loathsome  venereal  disease  which  necessitated 
her  leaving  her  home  August  26,  1905,  for  treatment  in  a  hospi- 
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tal  where  she  was  confined  eight  weeks.  Defendant  visited  her 
frequently  during  the  first  few  days  of  her  illness  and  then 
ceased  his  visits^  and  complainant  saw  no  more  of  him  until 
his  arraignment  in  court  February  25,  1906.  While  complain- 
ant was  confined  in  the  hospital  defendant  removed  his  wife's 
clothing  from  her  home  to  the  residence  of  her  parents,  stored 
their  household  furniture,  took  possession  of  complainant's 
jewelry  and  wedding  gifts,  and  since  that  time  has  neglected 
to  communicate  with  her  in  any  manner  down  to  the  time  of 
his  arrest.  That  defendant  abandoned  his  wife  is  not  open  to 
question.  That  he  was  responsible  for  her  condition  was  sat- 
isfactorily established.  Upon  the  trial  he  sought  to  obtain  his 
release  by  testifying  that  he  was  ready  and  willing  to  provide 
a  house  and  support  complainant,  but  that  she  declined  to  live 
with  him.  We  must  assume  that  the  learned  magistrate  reached 
the  conclusion  that  this  offer  was  not  made  in  good  faith,  and 
under  such  circumstances  it  was  properly  ignored.  %IIe  was  not 
required  to  acquiesce  in  the  perpetration  of  a  fraud  on  the  court, 
and  if  he  believed  that  the  offer  was  not  made  in  good  faith  it 
was  his  duty  to  disregard  it. 

The  serious  question  in  this  case  is  found  in  the  fact  that, 
complainant  stated  on  her  cross-examination  that  she  could  not 
live  with  her  husband  now.  The  statute  as  stated  by  Mr.  Justice 
Jenks  in  People  ex  rel.  Feeney  v.  DersJiem  (78  App.  Div. 
626)  is  "designed  to  prevent  her  from  becoming  a  charge  upon 
the  public  purse."  The  learned  counsel  for  defendant  con- 
tends that  where  a  wife  refuses  to  live  with  her  husband,  who 
is  willing  to  provide  for  her  in  her  own  home,  for  a  cause  en- 
titling her  to  a  divorce  or  separation,  she  must  seek  her  support 
in  a  civil  action  for  separation  based  upon  his  misconduct.  But 
suppose  she  neglects  to  proceed  in  this  way,  is  defendant  to  be 
permitted  to  allow  his  wife  to  become  a  public  charge  because  she 
does  not  see  fit  to  again  endanger  her  health  by  living  with 
him  ?  She  was  not  required  to  live  with  a  man  of  so  little  re- 
10 
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gard  for  decency.     The  law  is  not  so  unreasonable  as  to  exact 
such  a  condition. 

It  conclusively  appears  that  defendant  abandoned  his  wife 
without  adequate  support.  The  magistrate  has  held  in  effect 
that  he  did  not  intend  in  good  faith  to  provide  for  her ;  she  was 
bound,  therefore,  to  become  a  charge  upon  the  public.  We 
think  the  order  adjudging  defendant  a  disorderly  person  was 
properly  made,  and  that  the  order  of  the  County  Court  must  be 
affirmed. 

Woodward,  Jenks  and  Gaynor,  JJ.,  concurred. 

Judgment  of  the  County  Court  of  Kings  county  affirmed,  with, 
costs. 
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SUFBSME  OOIJBT— SPECIAL  TEBM— NEW  YOBX. 
May,  1907. 

THE  PEOPLE  V.  LOUIE  WAY*. 

(54  Misc.  488.) 

(1).    Nbw  Triait— Newly    Disooyierbd    Evidrncb— Code    Ciaif.    Pro. 
§§465-7. 
A  motion  for  a  new  trial  upon  the  ground  of  newly  discovered  evidence 
in  support  of  an  alibi  will  not  be  granted  where  such  evidence  is  merely 
cumulative. 

(2).    Samb. 

Where  defendant  on  such  a  motion  does  not  aUege  that  the  newly  dis- 
covered witnesses  upon  the  occasion  of  the  assault  for  which  he  was  con- 
victed, discloses  no  effort  to  find  them,  at  the  trial,  and  it  does  not  appear 
that  they  would  testify  if  a  new  trial  were  granted  and  defendant  was 
positively  identified  by  witnesses  at  the  trial,  the  motion  will  be  denied. 

(8).    Saikb. 

A  new  trial  will  not  be  granted  because  of  defendant's  attempt  to  dis- 
credit a  witness  whose  motives  are  unimpeached  and  not  even  questioned 
and  whose  credibility  is  attacked  only  by  hearsay. 

Motion  for  a  new  trial  upon  the  ground  of  newly-discoverea 
evidence.   • 

William  Travers  Jerome,  District  Attorney  (James  R,  Ely, 
of  counsel),  for  plaintiff. 

Luman  A.  Spaulding,  for  defendant. 

Lbvbntritt,  J.  The  defendant  had  been  convicted  of  as- 
sault in  the  first  degree.  On  the  trial  of  the  action  he  at- 
tempted to  prove  two  defenses:  1.  Justification,  and,  2.  An 
alibi.  The  alleged  newly-discovered  evidence  which*  he  now 
presents  as  a  basis  for  a  new  trial  is  in  support  of  the  latter  de- 

♦  See  People  v.  Way,  119  App.  Div.  748— jdm^. 
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fense.  It  is,  however,  of  the  same  character  as  the  evidence 
previously  adduced,  and  is  offered  to  establish  the  same  fact. 
It  is,  therefore,  merely  cumulative,  and,  under  subdivision  7 
of  section  465  of  the  Code  of  Criminal  Procedure,  is  unavailing 
on  an  application  for  a  new  trial.  Furthermore,  if  the  witnesses 
now  sought  to  be  utilized  were  with  the  defendant  under  the 
circumstances  detailed,  his  failure  to  produce  them  upon  the 
trial  has  not  been  explained,  and  he  has  not  shown  the  diligence 
which  the  law  requires  and  which  the  exigency  of  his  situation 
would  have  prompted.  He  does  not  even  now  allege  their  pres- 
ence on  the  occasion  of  the  assault,  although  he,  of  all  others, 
should  be  cognizant  of  the  fact  No  effort  to  find  them  at  the 
time  of  the  trial  is  disclosed,  and  it  does  not  appear  that  they 
would  testify  if  a  new  trial  were  granted.  The  unusual  circum- 
stances under  which  two  of  the  witnesses  were  discovered  are 
almost  conclusive  of  the  improbability  of  their  stories.  These 
facts,  viewed  in  the  light  of  the  positive  identification  of  the  de- 
fendant, not  only  by  police  officers,  but  by  disinterested  citizens, 
call  for  a  denial  of  this  application  and  negative  the  probability 
that  a  different  verdict  would  be  returned  even  if  a  new  trial 
were  to  be  granted.  The  only  remaining  ground  urged  is  in  the 
nature  of  an  attempt  to  discredit  the  testimony  of  a  witness 
whose  motives  are  unimpeached,  and  not  even  questioned,  and 
whose  credibility  is  attacked  only  through  the  medium  of  hear- 
say testimony.  A  new  trial  will  not  be  granted  upon  the  basis  of 
such  an  attack.     (People  v.  SuHivarij  40  Misc.  Eep.  308,  315.) 

Motion  denied. 
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SXTFBEME  OOUBT— AFP.  DIVISION— FIBST  DEPABTMENT, 

May  10,  1907. 

THE  PEOPLE  t;.  LOUIE  WAY. 

(119  App  Div.  844.) 

(1).    EvrosKCE— Assault— First  Dborbb. 

In  identifying  the  person  shot  and  killed  by  the  defendant  it  is  not 
essential  for  the  prosecution  to  sliow  by  ttie  best  evidence  that  they  desig- 
nated such  person  by  his  right  name  Evidence  is  admissible  to  show 
that  he  was  known  by  that  name.  Such  evidence  is  not  directly  hearsay 
nor  within  the  rule  excluding  hearsay. 

(2).    8ame. 

The  jawbone  of  the  decedent,  which  was  fractured  by  a  bullet,  is  ad- 
ndssible  to  corroborate  evidence  that  the  defendant  shot  at  decedent's 
chin,  and  to  identify  decedent. 

(3).    Same. 

The  trial  court  may  permit  leading  questions  within  reasonable  dis- 
cretion. 

(4).    Samb. 

The  disposition  made  by  the  court  and  grand  jury  of  the  cases  of  other 
persons  arrested  at  the  same  time  as  the  defendant  is  inadmissible  to  show 
that  the  officer  making  the  arrest  did  not  know  who  was  guilty. 

Appeal  by  the  defendant,  Louie  Way,  from  a  judgment  of 
the  Supreme  Court,  rendered  on  the  28th  day  of  May,  1906, 
at  the  New  York  Trial  Term,  convicting  the  defendant  of  the 
crime  of  assault  in  the  first  degree,  and  also  from  two  orders 
denying,  respectively,  the  defendant's  motions  for  a  new  trial 
and  in  arrest  of  judgment. 

Lyman  A.  Spalding  [Forbes  J.  Hennessy,  Daniel  O'Reilly 
and  Oeorge  8.  Sco field,  Jr.,  with  him  on  the  brief],  for  the. 
appellant. 

Robert  S.  Johnstone,  Deputy  Assistant  District  Attorney,  for 
the  respondent. 

Lauohlin,  J. : 

The  defendant  was  jointly  indicted  with  two  others  for  mur- 
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(ler  in  the  first  degree,  in  feloniously  causing  the  death  of  one 
Chin  Yen,  by  shooting  with  a  loaded  pistol.  Upon  the  trial  the 
evidence  tended  to  show  that  other  pistols  were  fired  at  about 
the  same  time;  and  it  being  doubtful  whether  the  defendant 
fired  the  shot  which  caused  the  death,  the  district  attorney  with- 
drew the  charge  of  homicide.  The  court,  in  charging  the  jury, 
read  and  defined  the  provisions  of  the  Penal  Code  with  respect 
to  the  crime  of  assault  in  the  different  degrees.* 

The  People  presented  evidence  tending  to  show,  and  which 
justified  the  jury  in  finding,  not  only  that  the  defendant  fired 
a  pistol  shot  at  the  decedent,  but  that. the  bullet  struck  his 
chin.  The  defendant  had  a  fair  trial  and  the  charge  of  the 
learned  justice  met  with  the  approbation  of  counsel  for  the  de- 
fendant, who  volunteered  the  statement  at  the  close  thereof  as 
follows :  "  The  charge  is  eminently  satisfactory  to  the  defend- 
ant.   I  have  no  requests." 

The  appellant  contends  that  the  body  of  the  decedent  was 
identified  as  that  of  Chin  Yen  specified  in  the  indictment,  in 
whole  or  in  part  by  hearsay  testimony.  It  was  clearly  established 
that  the  man  at  whom  the  defendant  shot,  died  as  the  result  of  a 
bullet  wound  inflicted  at  or  about  that  time.  It  was  only  in- 
cumbent on  the  People  to  show  that  the  defendant  assaulted  the 
individual  named  in  the  indictment.  It  was  not  essential  for 
the  People  to  show  by  the  best  evidence  that  they  designated 
the  person  assaulted  by  his  right  name.  It  is  sufficient  to  show 
that  he  was  known  by  that  name.  Of  course,  evidence  of  the 
name  by  which  a  person  is  known  is  not  the  best  evidence  as  to 
his  true  name,  and  in  a  sense  it  is  hearsay ;  but  it  is  not  strictly 
•hearsay  or  within  the  rule  excluding  hearsay  evidence.  (Wig- 
more  Ev.  §  667;  Willis  v.  Quimby,  11  Post  [N.  H.]  487.) 
There  is  no  evidence  in  the  record  tending  to  show  that  the 
name  by  which  the  decedent  was  spoken  of  by  those  who  ap- 
parently knew  him,  was  not  his  name  or  that  there  was  any  one 

*  See  Penal  Code,  §  217  et  w^.— [Rep. 
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else  by  that  name  in  this  country^  or  that  the  defendant  was  in 
any  manner  prejudiced  or  misled  concerning  the  identity  of 
the  individual  upon  whom  it  was  claimed  he  had  made  the  as- 
sault. 

It  is  further  claimed  that  the  court  erred  in  receiving  in  evi- 
dence the  jaw  bone  of  the  decedent  which  was  fractured  by  a 
bullet  This  was  competent  to  corroborate  the  evidence  tending 
to  show  that  the  defendant  fired  at  the  decedent's  chin  and  to 
identify  Chin  Yen,  whose  jaw  bone  it  was,  as  the  individual 
upon  whom  the  assaulf  was  committed. 

It  is  further  urged  that  the  conviction  should  be  reversed  be- 
cause the  district  attorney  was  permitted  to  ask  leading  ques- 
tions with  respect  to  the  shooting.  The  trial  court  is  vested  with 
a  reasonable  degree  of  discretion  to  permit  leading  questions  to 
be  asked,  and  we  are  of  opinion  that  this  discretion  was  not 
abused. 

The  appellant  also  complains  that  his  counsel  was  not  al- 
lowed to  show  what  disposition  was  made  of  the  charges  made 
against  certain  other  individuals  arrested  at  the  same  time.  It 
is  claimed  that  this  was  competent  as  tending  to  impeach  the 
testimony  of  the  police  officers  upon  the  ground  that  they  made 
unwarranted  arrests  and  did  not  know  who  were  guilty.  The 
disposition  of  a  criminal  charge  by  the  court  or  grand  jury,  in 
the  absence  of  some  admission  by  the  officer  who  made  the  ar- 
rest, would  not  be  competent  as  tending  to  impeach  his  testi- 
mony in  respect  to  a  commission  of  the  crime  by  the  party  ar- 
rested by  him. 

A  transcript  of  the  minutes  of  the  stenographer  to  the  coroner 
showed  that  the  officer  who  claimed  to  have  arrested  the  defend- 
ant for  this  crime  testified  that  he  arrested  one  Louie  Lay  there- 
for, but  it  appeared  by  the  stenographer's  original  notes  that 
the  answer  of  the  police  officer  was  that  he  arrested  Louie  Way, 
this  defendant.  In  some  instances  in  the  stenographer's  orig- 
inal notes  the  name  Lay  appeared.     The  appellant  contends 
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that  the  court  erred  in  excluding  a  question  propounded  to  the 
stenographer  to  the  coroner,  as  to  whether  a  question  asked  of 
the  policeman  and  shown  by  a  transcript  of  his  minutes  to  be 
"  Do  you  know  where  Louie  Lay  lives,"  was  Way  or  Lay  in  his 
original  notes.  It  is  manifest  that  this  would  not  have  tended 
to  contradict  the  policeman  and  no  error  was  committed  in  ex- 
cluding it. 

The  guilt  of  the  defendant  was  quite  satisfactorily  shown 
and  we  find  no  reversible  error.  It  follows  that  the  judgment 
should  be  affirmed. 

Pattebson,  p.  J.,  Ingraham  and  Clarkb^  JJ.,  concurred. 

Judgment  and  orders  affirmed. 
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GENEBAIi  SESSIONS-NEW  YOBX. 
May,  1907. 

THE  PEOPLE  t;.  DANIEL  SULLIVAN. 

(54  Misc.  489.) 

JuBiBDicnoN— Tbial— Sbntbncb. 

The  court  in  a  criminal  action  is  without  power  to  revoke  a  sentence 
lawfully  imposed  and  partly  executed  by  the  commencement  of  de- 
fendant's imprisonment  thereunder  for  the  purpose  of  imposing  a  heavier 
sentence. 

Motion  to  set  aside  a  judgment  of  conviction.  The  opinion 
states  the  case. 

William  Travers  Jerome,  District  Attorney,  for  motion.. 

Carl  Fischer-Hansen,  opposed. 

Chain,  J.  This  is  a  motion  that  a  judgment  rendered  against 
Daniel  Sullivan  by  this  court  on  the  19th  day  of  April,  1907, 
by  which  judgment  the  said  Daniel  Sullivan  was  sentenced  to 
imprisonment  in  the  penitentiary  of  the  county  of  New  York 
for  a  term  of  two  months^  be  vacated  and  set  aside,  and  that  a 
judgment  and  sentence  be  imposed  upon  the  said  Daniel  Sulli- 
van of  a  different  character  and  for  a  longer  term,  in  the  light 
of  the  record  of  said  Daniel  Sullivan,  as  disclosed  in  the  affi- 
davits upon  which  the  motion  was  made. 

A  preliminary  objection  to  the  consideration  of  this  motion 
on  the  merits  is  taken  in  behalf  of  the  defendant,  based  on  the 
contention  that  this  court,  after  the  pronouncement  of  sentence 
of  imprisonment  is  without  power  to  revoke  the  sentence  for  the 
purpose  of  imposing  a  heavier  one,  where  the  sentence  is  itself 
lawful  and  has  been,  in  part,  executed  by  the  commencement 
thereunder  of  the  imprisonment  of  the  defendant     I  am  re- 
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ferred  to  a  number  of  cases  in  other  States  in  which  the  ques- 
tion involved  in  this  contention  is  discussed,  and  in  some  of 
which  such  power  in  the  court  is  denied.  I  am  referred  to  no 
case  directly  in  point  in  this  State ;  and,  in  the  short  time  which 
has  been  at  ray  disposal,  I  have  been  unable  to  find  any.  The 
objection  to  the  exercise  of  such  power  by  the  court  is  that,  could 
it  be  exercised,  a  defendant,  in  violation  of  his  constitutional 
rights,  might  be  punished  twice  for  the  same  offense — first,  by 
undergoing  imprisonment  under  the  first  sentence,  and  then  by 
undergoing  imprisonment  under  the  second.  This  is  the  view 
taken  by  the  Supreme  Court  of  the  United  States  in  the  case  of 
Ex  parte  Lange,  18  Wall.  163.  In  the  case  of  Gresham  v.  State, 
19  Tex.  504,  the  court  says  on  this  point,  at  page  515:  "  But 
in  criminal  cases  the  power  of  courts  over  their  judgments 
during  the  term  at  which  they  are  rendered  does  not  extend  to 
cases  where  punishment  has  already  been  inflicted  in  whole  or 
in  part  {Ex  parte  Lange,  18  Wall.  [IT.  S.]  163)  :  *  A  conviction 
followed  by  an  endurance  of  punishment  will  bar  further  prose- 
cution for  the  same  offense.'  (Wharton  Crim.  Prac.  &  PI.,  8th 
ed.,  sec.  460,  citing  Coram  v.  Loud,  3  Met.  328 ;  Comm.  v.  Keith, 
8  Met.  531 ;  Fritz  v.  The  State,  40  Ind.  18.) 

"  In  the  judgment  of  conviction  rendered  in  the  county  court 
and  which  was  read  as  evidence  by  the  defendant  in  support  of 
his  plea  of  former  conviction,  it  is  recited  and  ordered  ^  that  he 
be  remanded  to  the  custody  of  the  sheriff  of  Hunt  County  till 
such  fiije  and  costs  are  fully  paid.'  It  was  as  stated  a  day  or 
two  after  the  rendition  of  this  judgment  that  the  Court  of  its 
own  motion  set  it  aside.  It  is  but  fair  and  reasonable  to  pre- 
sume that  in  the  interim  between  its  rendition  and  attempted 
annulment  and  vacation  the  defendant  had,  according  to  its 
terms,  either  paid  the  fine  and  costs  imposed  yr  been  held  in 
custody  by  the  sheriff  in  default  of  such  payment.  If  so,  in 
either  event  he  had  suffered  some  punishment  under  said  judg- 
ment, and  it  was  then  beyond  the  power  of  the  Court  either  to 
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set  it  aside,  vacate,  annul  or  change  it  in  any  substantial  respect, 
unless  at  the  instance  or  on  motion  of  the  defendant." 

See  to  the  same  effect  Brown  v.  Rice,  57  Maine,  55 ;  2  Am. 
Rep.  1,  where  the  question  is  discussed  at  considerable  length 
by  Judge  Kent;  also  State  v.  Davis,  31  La.  Ann.  249;  People 
V.  Meservey,  76  Mich.  223,  and  People  v.  Kelly,  79  id.  320. 

On  these  and  other  cases^  I  am  inclined  to  the  view  that  this 
preliminary  objection  is  well  taken  and  sustained  by  authority. 
This  view  constrains  me  to  deny  the  present  motion. 

Motion  denied.         ^ 

NOTE :— POWER  OF  COURT  TO  REVISE  SENTENCE. 

DXJBINa  TEBM. 

The  general  doctrine  gleaned  from  the  authorities  is  that  the  court 
may  change  or  amend  the  sentence,  either  in  form  or  substance,  at 
the  same  term  of  court  at  which  the  defendant  was  convicted,  and  be- 
fore execution  of  any  part  of  the  sentence;  but  after  the  expiration 
of  the  term  of  court,  the  judgment  in  fact  pronounced  by  the  court 
cannot  be  altered.  Ex  parte  Casey,  18  Fed.  86;  United  States  v. 
Harminson,  3  Sawy.  656;  Jobe  v.  State,  28  Ga.  235;  State  v.  Daugh- 
ery,  70  Iowa,  439;  State  v.  Hughes,  35  Kan.,  626;  Matter  of  Black, 
62  Kan.  64;  Com.  v.  Weymouth,  2  Allen  (Mass.)  144;  State  v.  War- 
ren, 92  N.  C.  826;  Matter  of  Brittain,  93  N.  C^  587;  Lee  v.  State, 
32  Ohio  St.  113;  Collins  v.  State,  39  Tex.  Crim.  Kep.  30;  Ex  parte 
Cox,  29  Tex.  Crim.  Rep.  84;  Price  v.  Com.  33  Gratt  819;  State  v. 
Davis,  31  La.  Ann.  249. 

^  It  seems  to  have  been  recognized  as  one  of  the  earliest  doctrines 
of  the  common  law,''  said  the  court  in  Com.  v.  Weymouth,  2  Allen, 
(84  Mass.)  144,  ^'  that  the  record  of  a  court  may  be  changed  or 
amended  at  any  time  during  the  same  term  of  the  court  in  which  a 
judgment  is  rendered.  It  is  said  by  Lord  Coke,  in  Co.  Litt.  260  a: 
^'Yet  during  the  term  wherein  any  judicial  act  is  done,  the  record 
Temaineth  in  the  breast  df  the  judges  of  the  court,  and  in  their  re- 
membrance, and  therefore  the  roll  is  alterable  during  that  term,  as 
the  judges  shall  direct;  but  when  that  term  is  past,  then  the  record 
is  in  the  roll,  and  admitteth  of  no  alteration,  averment  or  proof  to  the 
contrary."  This  statement  of  the  rule  of  law  is  substantially  fol- 
lowed by  subsequent  text  writers  of  high  authority.    Com.  Dig.  Bee- 
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ord,  F.  Bac.  Ab.  Sessions  of  Justices.  2  Oabbett's  Crim.  Law,  564. 
In  1  Chit.  Grim.  Law,  722,  it  is  stated  thus :  ^^  In  case  of  misdemean- 
ors, it  is  clear  the  court  may  vacate  the  judgment  before  it  becomes 
matter  of  record,  and  may  mitigate,  or  pass  another,  even  where  the 
latter  is  more  severe;  and  the  justices  at  sessions  have  the  same  power 
during  the  session,  because  it  is  regarded  as  only  one  day."  That  this 
X)ower  has  been  often  exercised  by  the  courts  in  England,  is  manifest 
from  cases  in  which  it  appears  that  judgments  and  sentences,  during 
the  same  term  is  which  they  have  been  entered,  have  been  vacated,  and 
others  substituted,  without  doubt  or  question.  Begina  v.  Fitzgerald, 
1  Salk.  401.  Turner  v.  Bamaby,  2  lb.  567.  The  King  v.  Price,  6 
East,  327.  The  King  v.  Justices  of  Leicestershire,  1  M.  &  S.  444. 
Darling  v.  Gumey,  2  Dowl.  Pr.  Gas.  101.  The  authority  thus  exer- 
cised is  probably  founded  on  the  practice  by  which  the  record  is  not 
finally  made  up  until  the  end  of  the  term  or  session  of  the  court,  when 
**  the  roll,"  as  it  is  called,  is  signed  and  returned.  Until  then,  it  re- 
mains in  the  control  of  the  court,  and  no  entry  therein  is  deemed  to 
be  final  or  beyond  the  power  of  the  court  to  amend  or  alter  it»  either 
for  error  or  other  sufficient  cause." 

**  The  extent  of  the  punishment  to  be  inflicted  on  the  defendant," 
said  the  court,  in  Nichols  v.  United  States,  106  Fed.  672,  ^^  within 
the  limit  prescribed  by  statute  for  the  offense,  rested  in  the  sound 
judicial  discretion  of  the  court  The  imposition  of  the  first  sentence 
did  not  put  an  end  to  the  exercise  of  this  discretion." 

The  power  of  the  court  over  its  own  judgments,  orders  and  decrees, 
in  both  civil  and  criminal  cases  during  the  existence  of  the  term 
at  which  they  are  first  made,  was  regarded  in  Ex  parte  Lange,  18 
Wall  163,  as  being  undeniable. 

If  the  sentence  announced  has  not  been  entered  of  record  and  de- 
fendant is  still  within  the  bar,  the  court  may  reconsider  the  sentence 
given  and  impose  a  heavier  one.    Nichols  v.  United  States,  supra. 

But  after  sentence  has  been  imposed  on  one  convicted  of  the  charge 
of  using  opprobrious  language,  and  the  sentence  has  been  reduced  to 
writing,  it  was  held  in  Meadras  v.  State,  96  Ga.  299,  that  the  court 
should  not  change  it  and  make  the  penalty  more  severe,  simply  be- 
cause the  counsel  for  the  accused  gave  n6tice  of  his  intention  to 
move  for  a  new  trial.  In  rendering  this  decision  the  court  expressly 
stated  that  the  general  doctrine  as  to  the  right  of  the  court  to  revise 
sentence  during  term,  was  not  repudiated. 

The  power  of  the  court  to  revise  its  judgment  and  increase  the 
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sentence  imposed  on  one  convicted  on  the  charge  of  assault,  during 
the  same  tenn  after  the  original  judgment  has  gone  into  effect,  was 
denied  in  State  v.  Cannon,  11  Ore.  312. 

The  right  of  the  court  to  shorten  the  term  of  sentence  imposed  al 
the  term  of  court  when  such  sentence  was  pronounced,  was  sustained 
in  Matter  of  Brittain,  93  N.  C.  687. 

A  certificate  of  conviction  and  sentence  in  the  case  of  one  con- 
victed of  assault,  was  held  in  People  v.  Jewett,  69  Hun,  550,  not  to 
he  invalidated  hy  the  act  of  the  judge  in  making  out  another  certifi- 
cate the  following  day,  imposing  a  different  sentence  hut  which  was 
withdrawn  by  him  before  any  action  was  taken  under  the  first. 

SUBSEQUENT  TEBM. 

It  is  well  settled  that  the  court  cannot  correct  the  judgment  which 
was  in  fact  rendered  after  the  term  had  passed,  the  power  to  change 
or  amend  the  judgment  being  then  confined  to  the  court  having  ap- 
pellate jurisdiction.  Matter  of  Black,  52  Kan.  64;  Whitney  v.  State, 
74  Tenn.  247;  Pfifer  v.  Com.  14  Gratt.  (Va.)  710.  ' 

It  was  held  in  Matter  of  Newton,  94  Ala.  431,  that  the  judgment 
of  conviction  of  assault  and  for  a  fine  and  imprisonment,  having  been 
rendered  at  the  February  term,  and  an  appeal  taken  thereon,  the  city 
court  had  no  power  to  impose  the  alternative  sentence  to  hard  labor 
at  the  next  term  of  court  and  after  the  affirmance  of  the  judgment  by 
the  Supreme  Coiirt. 

But  upon  a  failure  to  pay  costs,  the  court  may  at  a  subsequent 
term,  sentence  one  to  imprisonment  for  one  year,  who  had  been  tried 
and  convicted  on  the  charge  of  embezzlement  and  sentenced  to  ^ve 
years  imprisonment,  and  after  serving  six  days  was  brought  before 
the  court  at  the  same  term,  and  judgment  suspended,  upon  his  con- 
senting to  pay  the  costs  of  the  prosecution,  and  the  money  which  he 
had  embezzled,  but  the  court  had  no  power  to  resentence  him  for  his 
failure  to  return  the  embezzled  money.    State  v.  Whitt,  117  N.  C.  804. 

AFTEB  SEBVICE  OF  SENTENCE  BEGUN. 

In  cases  where  the  defendant  has  entered  upon  the  execution  of  a 
valid  sentence,  it  is  well  settled  that  such  sentence  cannot  be  set  aside 
and  a  new  sentence  entered.  Bradford  v.  People,  22  Colo.  157 ;  Brown 
V.  Rice,  67  Me.  65;  People  v.  Whitson,  74  111.  20. 

In  Brown  v.  Bice,  57  Me.  65,  it  was  held  that  the  power  of  the  court 
to  revise  or  change  the  sentence  terminated  when  the  prisoner  has 
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been  convicted  and  sentenced  and  duly  committed  pursuant  to  the 
sentence.  The  court  said :  "  It  is  clear  that  a  judge  cannot  pass  two 
sentences,  to  be  in  force  at  the  same  time.  He  cannot  pass  a  sentence 
of  imprisonment  in  the  county  jail  for  a  specified  time,  and  after- 
ward add  to  it  a  sentence  of  years  in  the  state  prison,  to  take  effect 
after  the  expiration  of  the  first  part  of  the  sentence.  ...  If  these  pro- 
ceedings were  legal,  it  would  seem  that  this  prisoner  must  suffer  pun- 
ishment under  two  distinct  sentences  for  the  same  offense.  If  the 
judge  could  annul  the  first  sentence  as  to  its  legality,  afterward,  he 
could  not  annul  or  restore  the  nineteen  days  of  imprisonment  sufferefl 
under  it.  If  now  he  is  to  be  sent  to  the  state  prison  for  three  years 
more,  not  counting  his  time  in  jail  under  the  first  sentence,  he  cer- 
tainly must  suffer  two  distinct  imprisonments  under  two  distinct 
sentences,  given  at  a  considerable  interval  of  time,  for  the  same  of- 
fense and  under  one  indictment'' 

A  police  judge  had  no  legal  right,  said  the  court  in  Anon.  7  Ohio 
N.  P.  604,  to  bring  the  prisoner  back  from  prison  into  court  and  im- 
pose a  heavier  fine  on  the  same  charge,  as  the  judge  had  ample  op- 
portunity at  the  time  of  imposing  his  first  sentence,  to  become  con- 
versant with  the  details  of  the  case  and  ^  the  sentence  accordingly, 
and  so  a  subsequent  fine  could  not  be  imposed  on  the  prisoner  and  the 
only  fine  that  he  was  bound  by  would  be  that  first  imposed. 

Where  the  court  adjudges  that  one  convicted  on  the  charge  of  as- 
sault, be  fined  and  imprisoned,  and  the  fine  is  paid  and  part  of  the 
term  of  imprisonment  served,  it  was  held  in  State  v.  Warren,  92 
N.  C.  825,  that  the  court  cannot,  even  at  the  same  term,  recall  and 
suspend  the  judgment,  and  at  a  subsequent  term  sentence  the  prisoner 
again  for  the  same  offense. 

The  power  of  the  court  in  a  criminal  case  to  revoke  a  sentence  law- 
fully imposed  and  partly  executed  by  the  commencement  of  the  pris- 
oner's term  thereunder,  for  the  purpose  of  imposing  a  heavier  sentence, 
was  denied  in  People  v.  Sullivan,  54  Misc.  489. 

But  the  doctrine  that  a  sentence  cannot  be  set  aside  and  a  new  one 
entered,  does  not  apply  in  a  case  where  one  convicted  of  forgery  was 
sentenced  on  the  28th  to  a  year  in  the  penitentiary  and  confined  in 
the  county  jail  until  the  31st,  on  which  date  he  was  brought  into 
court  and  given  a  new  sentence,  since  under  a  Colorado  statute,  a 
prisoner's  term  is  computed  from  and  includes  the  day  in  which  he  is 
received  into  the  penitentiary.    Bradford  v.  People,  22  Colo.  157. 

In  McGinn  v.  State,  46  Neb.  427,  it  appeared  that  one  convicted  on 
the  charge  of  murder  was  sentenced  to  be  executed  on  a  certain  day. 


Digitized  by  VjOOQ IC 


PEOPLE  V.  SULLIVAN.  159 

and  until  the  arrival  of  that  day,  to  be  kept  in  solitary  confinement; 
on  the  next  day  the  sentence  was  set  aside  and  a  later  day  named 
for  the  execution  of  the  sentence.  The  court  held  that  the  second 
sentence  was  not  void  on  the  ground  that  the  punishment  first  im- 
posed had  been  served  in  part,  before  the  second  sentence  was  pro- 
nounced, since  the  confinement  was  no  part  of  the  sentence. 

And  the  appointment  of  another  day  for  the  execution  of  the  death 
penalty,  in  accordance  with  a  statute,  when  the  first  day  appointed 
has  passed  during:  the  pendency  of  an  appeal,  was  held  in  Cramer  v. 
State,  168  U.  S.  124,  as  not  being:  a  denial  of  due  process  of  law  or  in 
violation  of  the  Federal  Constitution. 

The  portion  of  the  sentence  of  prisoners  convicted  of  burglary,  spent 
in  jail  while  waiting  to  be  takeli  to  the  penitentiary,  was  held  in 
People  V.  Meservey,  76  Mich.  223,  to  be  a  part  of  the  term  to  be 
served.  In  this  case  the  prisoners  while  awaiting  the  execution  of 
their  sentence  made  an  unsuccessful  attempt  to  break  jail,  whereupon 
the  sentences  were  vacated  by  the  court  and  heavier  ones  imposed, 
under  which  they  were  confined  in  the  state  prison.  In  setting  aside 
the  sentence  imposed,  the  Supreme  Court  said :  '*  We  also  think  that 
the  original  sentences  had  gone  into  effect,  and  that  one  day  of  the 
imprisonment  at  Jackson,  under  the  sentences,  had  passed  at  the  time 
the  order  was  made  vacating  them.  The  circuit  judge  had  no  power 
at  that  time  to  vacate  the  sentences,  because  the  authority  over  the 
prisoners  had  passed  out  of  his  hands  by  his  own  order.^'  This  case 
was  followed  as  an  authority  in  People  v.  Kelley,  79  Mich.  320. 

COBBECnON  OF  ILIiEGAL  SENTENCE. 

The  court  may  correct  an  illegal  or  erroneous  sentence. 

Thus,  one  who  has  been  convicted  on  a  criminal  charge  and  sen- 
tenced, may  be  resentenced  so  that  his  term  of  imprisonment  will  ex- 
pire between  the  month  of  March  and  the  month  of  November,  as 
provided  by  §  697,  of  the  New  York  Penal  Code.  People  v.  Trimble, 
60  Hun,  364,  affirmed  in  131  N.  Y.  118;  People  v.  Davis,  9  N.  Y.  Crim. 
Rep.  334,  affirmed  in  136  N.  Y.  646  on  opinion  below;  Miller  v.  Finkle, 
1  Park.  Crim.  Rep.  374. 

And  a  twenty  year  sentence  to  the  penitentiary  in  a  case  in  which 
a  verdict  would  allow  but  ten  years,  may  be  corrected  on  motion,  al- 
though the  motion  is  not  made  until  after  the  prisoner  has  served  the 
time  necessary  to  complete  the  ten  year  sentence.  Matter  of  Chan- 
nels, (Ky.)  100  S.  W.  214. 

In  State  v.  Hughes,  35  Kan.  626,  one  convicted  on  the  charge  of 


Digitized  by 


Googk 


160  NEW  YORK  CRIMINAL  REPORTS,  VOL.,  XXL 

higSLmj  was  inadvertently  adjudged  to  confinement  and  hard  labor  in 
the  penitentiary  for  six  months,  although  the  statute  provided  that 
no  i)erson  can  be  sentenced  to  confinement  or  hard  labor  in  the  peni- 
tentiary for  a  term  less  than  one  year.  Within  an  hour  after  sen- 
tence was  pronounced,  the  attention  of  the  court  was  called  to  the 
mistake,  and  the  prisoner  and  his  counsel  being  still  in  court,  the  case 
was  again  called,  and  the  court  sentenced  the  prisoner  to  imprison- 
ment for  a  term  of  one  year.  It  did  not  api)ear  in  the  case  that  a 
formal  order  was  made,  setting  aside  the  first  sentence,  but  the  court 
pronounced  the  second  sentence  upon  the  same  verdict,  stating  in  the 
record  as  a  reason  for  its  action  that  the  statute  did  not  authorize 
the  judgment  first  pronounced.  This  was  in  fact  a  setting  aside  of 
the  first  judgment  and  the  only  formal  judgment  accorded  in  the  case 
was  the  one  under  which  the  prisoner  was  sentenced  to  imprisonment 
for  one  year.  The  general  rule  that  the  records  of  a  court  may  be 
corrected  or  revised  at  any  time  during  the  term  at  which  the  judg- 
ment was  rendered,  was  held  to  be  applicable  to  this  case. 

And  in  Matter  of  Graves,  117  Fed.  798,  it  was  held  that  the  court 
which  had  sentenced  a  prisoner  to  a  house  of  correction,  the  warden  of 
which  would  not  receive  him  on  the  ground  that  under  the  state  law 
he  could  not  receive  Federal  prisoners  for  the  term  imposed,  had 
power  to  recall  the  prisoner,  set  aside  the  sentence,  and  impose  a 
shorter  term  in  another  house  of  correction. 

A  prisoner  sentenced  under  a  law  which  was  not  in  effect  when  the 
crime  was  committed,  may  be  resentenced  under  the  law  which  was 
in  force  at  the  time.    People  v.  Dane,  81  Mich.  36. 

So,  a  court  may  in  the  exercise  of  its  judicial  discretion  and  in 
the  furtherance  of  justice,  at  the  same  term  and  before  the  original 
sentence  has  gone  into  operation,  or  any  action  has  been  had  upon 
it,  revise  and  increase  or  diminish  such  sentence,  in  a  case  in  which 
the  court  imposed  sentence  upon  one  convicted  of  the  charge  of  selling 
intoxicating  liquor,  acting  under  a  misapprehension  of  the  facts 
necessary  and  proper  to  be  known  in  fixing  the  amount  of  the  penalty. 
Lee  V.  State,  32  Ohio  St.  113. 

MODIFICATION  OF  FXnnSHMENT  ASSESSED  BY  JUBY. 

The  court  has  no  power  to  change  the  measure  of  punishment  found 
by  the  jury  in  a  criminal  case,  and  sentence  the  defendant  for  a  less 
term  than  that  fixed  by  the  jury.    Cole  v.  People,  84  111.  216. 

ABSENCE  OF  PBISONEB. 

But  the  court  may,  in  reducing  to  writing  and  signing  a  sentence 
during  a  term  at  which  it  was  imposed,  fix  a  term  of  imprisonment 
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and  laboT,  shorter  than  that  imposed  in  the  oral  sentence,  although 
this  was  done  in  the  ahsenoe  of  the  accused,  since  it  was  an  act  for 
his  own  benefit    Plain  v.  State,  60  Ga.  284. 

ABSENCE  OF  OOUITSEL. 

The  absence  of  the  defendant's  counsel  at  the  time  of  the  court's 
correction  of  an  illegal  sentence,  was  held  in  People  v.  Davis,  9  N.  T. 
Grim.  Bep.  334,  not  to  be  any  violation  of  sect.  8  of  the  New  ToriL 
Grim.  Code,  allowing  the  defendant  counsel  as  in  civil  actions. 
11 
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SUPREME  COXTET— AFP.  DIVISION-FIBST  DEPABTMENT,  ! 

May  10,  1807.  I 


THE  PEOPLE  V.  ABRAHAM  H.  HUMMEL. 

(119  App.  Div.  153.) 

(1).    CoNSPHiACT— -By  Attorney  to  Set  Abide  Divorce— Penal  Code  §  168. 
Evidence  on  the  trial  of  an  indictment  against  an  attorney  for  conspiracy 
under  §  168  of  the  Penal  Code  in  fraudulently  procuring  and  obtaining 
an  order  vacating  a  decree  of  divorce  considered  and  judgment  of  convic- 
tion aflirmed. 

(2).    Same— EviDENCB. 

When  in  a  criminal  action  the  evidence  corroborates  the  testimony  of 
an  accomplice  it  is  not  error  to  charge  that  although  the  accomplice  must 
be  corroborated  to  warrant  a  conviction,  there  is  evidence  which  corrob- 
orates the  witness  as  a  matter  of  law  if  believed  to  be  true. 

(8).    Same— Trial — Charge. 

When  the  guilt  of  the  defendant  is  established  irrespective  of  the  testi- 
mony of  his  accomplices  it  is  not  error  to  refuse  to  charge  that  the  crucial 
point  in  the  case  is  whether  remarks  made  to  the  defendant  by  his  accom- 
plice are  corroborated. 

(4).    Same. 

When  witnesses  called  by  the  People  have  refused  to  tectify  on  the 
ground  that  their  answers  may  incriminate  them  and  have  given  no  mate- 
rial evidence,  it  is  not  error  to  refuse  to  charge  that  the  fact  tliat  the 
witnesses  declined  to  testify  on  the  ground  stated,  creates  no  presumption 
against  them  and  in  particular  none  against  the  defendant. 

(6).    Same. 

It  is  not  error  for  the  court  to  refuse  to  charge  that  the  determination 
of  the  defendant  to  call  no  witnesses  and  introduce  no  evidence  creates  no 
presumption  against  him. 

Appeal  by  the  defendant,  Abraham  H.  Hummel,  from  a 
judgment  of  the  Supreme  Court  rendered  on  the  20th  day  of 
December,  1905,  convicting  the  defendant  of  the  crime  of  con- 
spiracy under  an  indictment  against  the  said  Hummel  and 
others  found  in  the  Court  of  General  Sessions  of  the  Peace  in 
and  for  the  county  of  New  York. 
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John  B.  Stanchfield,  for  the  appellant. 

Robert  C,  Taylor^  for  the  respondent 

Inobaham,  J. : 

This  defendant  was  indicted  for  conspiracy  under  section  168 
of  the  Penal  Code  which  provides  that  "  If  two  or  more  per- 
sons conspire,  either  1.  To  commit  a  crime ;  or  *  *  *  6. 
To  commit  any  act  injurious  to  the  public  health,  to  public 
morals,  or  to  trade  or  commerce,  or  for  the  perversion  or  ob- 
struction of  justice,  or  of  the  due  administration  of  the  law; 
Each  of  them  is  guilty  of  a  misdemeanor."  The  indictment 
charges  this  appellant,  Charles  F.  Dodge,  and  Benjamin  Stein- 
hardt  with  conspiring  to  illegally,  falsely  and  fraudulently  pro- 
cure and  obtain  an  order  in  the  Supreme  Court  vacating  and 
setting  aside  a  certain  judgment  and  decree  of  divorce  by  falsely 
and  fraudulently  representing  to  the  court  that  the  summons 
in  the  said  action  had  never  been  served  on  said  Charles  F. 
Dodge,  the  defendant  in  that  action,  and  that  one  Ruger,  an  at- 
torney at  law,  who  had  appeared  for  the  defendant  therein,  had 
never  been  requested,  directed  or  authorized  by  the  said  Charles 
F.  Dodge  to  appear  for  him.  There  were  four  counts  in  the 
indictment  all  charging  substantially  the  same  offense.  The 
appellant  Hummel  was  convicted  and  he  appeals  from  the  judg- 
ment entered  thereon. 

In  determining  this  appeal  we  are  to  keep  in  mind  the  pro- 
visions of  section  542  of  the  Code  of  Criminal  Procedure  that 
"  after  hearing  the  appeal  the  court  must  give  judgment,  with- 
out regard  to  technical  errors  or  defects  or  to  exceptions  which 
do  not  affect  the  substantial  rights  of  the  parties."  Dodge,  who 
was  joined  with  Hummel  in  the  indictment,  was  a  witness  for 
the  People  upon  the  trial.  The  defendant  claims  and  it  is  con- 
ceded that  in  whatever  was  done  Dodge  and  the  defendant  were 
accomplices,   and  that  no  conviction  can  be  sustained  upon 
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Dodge's  testimony  "unless  he  be  corroborated  by  such  other 
evidence  as  tends  to  connect  the  defendant  with  the  commission 
of  the  crime."  (Code  Crim.  Proc.  §  399.)  Upon  this  appeal 
the  defendant  insists  that  the  testimony  of  Dodge  was  not  corrob- 
orated so  as  to  justify  the  jury  in  rendering  a  verdict  of  guilty. 
I  think  it  will  tend  to  clarify  the  discussion  of  this  question  to 
state  as  shortly  as  possible  the  facts  which  were  proved  by  un- 
contradicted testimony,  excluding  that  given  by  the  accomplice 
Dodge. 

It  seems  that  on  the  28th  of  March,  1877,  Charles  F.  Dodge 
and  Clemence  Dodge  were  married  in  San  Francisco,  and  sub- 
sequently became  residents  of  this  State;  that  in  the  year  1897 
Clemence  Dodge  commenced  an  action  in  the  Supreme  Court  of 
this  State  .for  an  absolute  divorce  against  Charles  F.  Dodge, 
which  action  resulted  in  a  judgment  of  divorce  which  was  en- 
tered on  the  21st  day  of  June,  1898.  After  the  divorce  was 
granted  the  plaintiff,  Mrs.  Dodge,  continued  to  reside  in  this 
State.  !N^o  question  had  ever  been  raised  as  to  the  validity  of 
the  decree  and,  so  far  as  appears,  both  parties  to  it  recognized  it 
as  a  valid  divorce.  In  June,  1901,  Mrs.  Charles  F.  Dodge  was 
married  to  Mr.  Charles  W.  Morse,  a  gentleman  who  had  resided 
in  this  State  for  ten  years.  Mr.  Morse  was  a  widower,  his  first 
wife  having  died  in  1897  or  1898,  and  had  four  children  living. 
The  judgment  of  divorce  was  treated  by  all  of  the  parties  to  it 
and  those  connected  with  them  as  a  valid  divorce;  Mr.  and 
Mrs.  Morse  had  acted  upon  that  assumption,  and,  so  far  as 
appears,  in  good  faith  had  contracted  this  second  marriage  and 
were  living  together  in  this  State  as  man  and  wife. 

Mr.  Charles  W.  Morse  had  an  uncle,  Mr.  James  T.  Morse, 
who  lived  in  Boston.  He  was  a  retired  sea  captain,  treasurer 
of  the  Eastern  Steamship  Company  and  the  Metropolitan  Steam- 
ship Company,  and  largely  interested  in  corporations.  In  the 
summer  of  1903  Mr.  James  T.  Morse  came  to  New  York  and 
called  on  the  defendant  Hummel,  who  was  a  member  of  the  bar 
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practicing  in  the  city  of  New  YorL  Mr.  James  T.  Morse  told 
Hummel  that  his  nephew  Charles  W.  Morse  had  married  a  lady 
named  Mrs.  Dodge  in  the  year  1901 ;  that  his  family  was  much 
dissatisfied  with  it  as  she  was  taking  him  away  from  his  sister 
and  children  by  his  first  marriage;  that  he,  Mr.  J.  T.  Morse, 
had  heard  rumors  that  the  divorce  that  had  made  Mrs.  Dodge  a 
free  woman  was  irregular ;  that  Mr.  Dodge  was  then  somewhere 
in  the  south  and  that  he,  James  T.  Morse,  would  like  to  have 
Mr.  Hummel  look  up  the  case.  He  then  gave  Hummel  his 
telephone  number  in  Boston,  and  Hummel  stated  that  he  would 
look  up  the  divorce  and  report  about  it.  After  this  interview 
and  about  the  end  of  August,  1903,  the  defendant  examined 
the  judgment  roll  in  the  action  of  Dodge  v.  Dodge.  Subse- 
quently the  defendant  called  Mr.  James  T.  Morse  on  the  tele- 
phone at  Boston  and  told  him  that  he  had  looked  up  the  records 
in  Dodge  v.  Dodge  and  had  found  them  very  irregular  and  bad, 
and  asked  James  T.  Morse  to  come  to  New  York,  and  that  he, 
Hummel,  wanted  him  to  bring  a  retainer  of  $16,000.  James  T. 
Morse  got  $15,000  in  bills,  brought  them  to  New  York  and  gave 
them  to  Hummel,  who  told  him  that  the  divorce  in  the  case  of 
Dodge  v.  Dodge  was  not  legal  and  regular,  and  that  Charles  W. 
Morse's  second  marriage  could  be  upset.  Hummel  was  then 
instructed  by  James  T.  Morse  to  upset  the  marriage  if  he  could, 
but  not  to  let  it  be  known  that  he,  James  T.  Morse,  had  any- 
thing to  do  with  the  matter.  Hummel  then  told  James  T.  Morse 
that  he  was  going  to  work  on  the  case. 

It  thus  appeared  that  it  was  not  at  the  instigation  of  either  of 
the  parties  to  the  divorce  action  that  the  subsequent  proceedings 
were  instituted.  Mrs.  Dodge  did  not  want  to  interfere  with  the 
divorce,  and  so  far  as  appears,  Dodge,  who  had  lived  over  five 
years  since  it  was  granted  without  showing  any  inclination  to 
object  to  its  validity,  was  satisfied  with  it.  The  only  one  who 
was  dissatisfied  would  appear  to  be  the  uncle  of  Charles  W. 
Morse,  and  he  had  instructed  Hummel  to  break  up  the  marriage 
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of  his  nephew  by  attacking  the  judgment  of  divorce  and  he  had 
paid  $15,000  as  a  fee  to  accomplish  that  result.  It  was  appar- 
ent that  the  only  persons  who  could  make  any  objection  to  the 
regularity  of  the  decree  of  divorce  was  Mrs.  Morse  or  Dodge. 
It  was  evidently  useless  to  apply  to  Mrs.  Morse,  so  in  order  to 
accomplish  anything  it  was  necessary  that  Hummel  should  in 
some  way  get  hold  of  Dodge  and  use  him  to  accomplish  this 
result.  This,  it  would  appear,  he  proceeded  to  do.  Hummel 
had  been  informed  that  Dodge  was  living  somewhere  in  the 
south,  and  on  the  8th  of  September,  1903,  Dodge  was  in  New 
York  in  communication  with  Hummel,  and  on  that  day  made  an 
affidavit  before  a  notary  employed  in  Hummel's  office.  In  that 
affidavit  Dodge  stated  that  he  had  been  married  to  his  wife  in 
March,  1877,  and  that  they  had  lived  together  as  husband  and 
wife  for  eleven  or  twelve  years  at  various  places,  one  of  which 
was  New  York  city ;  that  they  had  differences  and  finally  sepa- 
rated and  had  lived  apart  in  the  city  of  New  York ;  that  in  1893 
Dodge  went  to  Atlanta,  Ga.,  and  carried  on  business  there  as 
manager  of  .a  hotel;  that  in  1895  his  wife  came  to  Atlanta  and 
remained  there  four  or  five  days,  when  she  returned  to  New 
York;  that  in  1896  or  1897  a  lawyer  in  Atlanta  called  upon  him 
and  asked  him  to  furnish  evidence  by  which  Mrs.  Dodge  could 
get  a  divorce,  and  with  that  request  he  complied,  upon  condition 
that  Mrs.  Dodge  would  ask  for  no  alimony;  that  subsequently 
this  lawyer  informed  Dodge  that  Mrs.  Dodge's  lawyer  had  se- 
cured a  lawyer  for  Dodge  in  New  York,  who  would  put  in  a 
defense  so  that  the  case  might  be  sent  before  a  referee  and  tried 
quietly,  and  that  the  entire  business  would  not  cost  Dodge  a  cent ; 
that  he  had  never  seen  a  Mr.  Kuger,  who,  it  was  said,  appeared 
for  him;  that  he  had  never  been  served  with  the  sunmions  or 
complaint  in  the  divorce  action  and  knew  nothing  -about  what 
was  going  on  in  reference  to  it ;  that  he  had  returned  to  New 
York  in  the  sunmier  of  1898  and  spent  that  sunmier  at  the  Long 
Beach  Hotel  on  Long  Island;  that  the  first  intimation  he  had 
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that  his  wife  had  secured  a  divoroe  was  from  an  article  in  the 
New  York  Sun,  and  that  subsequently  a  certified  copy  of  the 
decree  was  mailed  to  him  at  the  Long  Beach  Hotel  in  the  sum- 
mer of  1898.  From  the  testimony  taken  before  the  referee  upon 
which  the  decree  of  divorce  was  granted  it  appeared  that  plain- 
tiff's attorney  was  called  as  a  witness  and  testified  that  on  March 
31,  1897,  he  served  the  summons  without  complaint  on  Charles 
F.  Dodge  at  the  Everett  Hotel  in  the  city  of  New  York ;  that  he 
had  conversation  with  Dodge  in  which  he  admitted  that  he  was 
the  husband  of  the  plaintiff  and  accepted  the  summons.  The 
evidence  justified  the  finding  of  the  referee  and  the  judgment, 
and  it  was  clear  that  the  only  method  by  which  this  judgment 
could  be  attacked  was  to  prove  that  Dodge  was  a  non-resident ; 
that  he  had  never  been  served  with  a  summons,  and  that  he  had 
not  authorized  an  appearance  in  the  action. 

After  Hummel  had  obtained  this  affidavit  from  Dodge,  and 
on  the  tenth  of  September,  he  wrote  a  letter  to  Mr.  Charles  W. 
Morse,  a  copy  of  which  is  annexed  to  an  affidavit  subsequently 
made  by  Hummel.  Hummel  had  been  employed  by  James  T. 
Morse  to  upset  the  marriage  of  Charles  W.  Morse  to  Mrs.  Dodge, 
and  had  received  a  fee  of  $15,000  to  accomplish  that  result. 
Assumedly  this  was  in  opposition  to  the  desire  of  Charles  W. 
Morse,  whose  marital  relations  would  be  disturbed  if  this  divorce 
judgment  was  declared  invalid.  If  Hummel  was  in  good  faith 
carrying  out  the  instructions  he 'had  received  from  James  T. 
Morse,  the  reason  of  his  writing  to  Charles  W.  Morse  to  call  his 
attention  to  what  he  claimed  to  be  an  irregularity  in  this  decree 
of  divorce  is  not  apparent.  The  letter  stated  that  "  Mr.  Dodge, 
whose  interests  I  represent,"  had  made  an  affidavit,  the  sub- 
stance of  which  is  recited  in  the  letter.  The  criticism  of  Hum- 
mel as  to  this  divorce  judgment  was  then  stated,  and  the  letter 
continued :  "  It  is  my  duty  to  advise  you  that  this  decree  -is 
collusive  and  irregular,  and  it  may  be  doubted  whether  your  sub- 
sequent marriage  is  a  lawful  one ;  "  that  Mr.  Dodge  could  have 
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the  judgment  set  aside,  and  that  Mr.  C.  W.  Morse's  subsequent 
marriage  to  his  wife  was  an  alienation  of  her  affections,  and  that 
her  conduct  in  becoming  his  wife  entitled  him  to  a  decree  against 
her  for  adultery  with  Morse;  that  he,  Hummel,  had  taken  the 
liberty  of  thoroughly  informing  Mr.  Morse  regarding  this  mat- 
ter, so  if  he  desired  he  could  at  once  confer  with  his  counsel  be- 
fore any  legal  steps  were  taken.  This  letter  is  suggestive.  The 
defendant  had  obtained  $15,000  from  James  T.  Morse  to  upset 
the  decree.  Mr.  Charles  W.  Morse,  who  had  married  Mrs. 
Dodge,  was  a  gentleman  of  wealth  and  position,  and  naturally 
would  most  seriously  object  to  any  scandal  of  this  kind  concern- 
ing his  wife  being  made  public,  and,  under  these  circumstances, 
what  the  defendant  had  in  view  can  be  readily  surmised.  The 
result  of  the  communication,  however,  must  have  been  a  disap- 
pointment to  the  defendant,  for  Charles  W.  Morse  at  once  called 
upon  him;«told  him  that  this  was  a  matter  about  which  there 
could  be  no  compromise  in  any  way ;  that  if  his  wife's  divorce 
was  not  legal,  steps  would  have  to  be  taken  to  dissolve  the  mar- 
riage and  make  it  legal,  and  that  no  compromise  could  be  made 
in  any  way.  In  reply.  Hummel  said  that  his  client,  Mr.  Dodge, 
wanted  the  divorce  set  aside,  and  that  he  would  not  compromise 
the  matter  in  any  way.  Mr.  Charles  W.  Morse  subsequently 
procured  an  interview  between  Hummel  and  Sweetser,  who  had 
been. attorney  for  Mrs.  Dodge  in  the  action  for  divorce.  Sweet- 
ser claimed  that  the  divorce  was  entirely  legal,  and  Hummel 
claimed  that  it  was  corrupt  and  bad  in  every  particular.  Hum- 
mel said  that  ^'  Mr.  Dodge  had  taken  this  matter  up  since  the 
death  of  his  mother ;  that  he  felt  that  he  had  been  imposed  upon 
in  the  matter  and  wanted  to  set  it  right." 

The  object  of  this  communication  to  Charles  W.  Morse  not 
having  been  attained.  Hummel  then  proceeded  to  attack  the 
Dodge  divorce.  He  made  a  motion  in  the  name  of  Dodge  to  set 
aside  the  judgment  upon  the  ground  that  Dodge  had  never  been 
served  with  the  summons  in  the  action  and  had  never  authorized 
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an  attorney  to  appear  for  him.  In  Dodge's  original  affidavit, 
sworn  to  on  the  eighth  of  September,  it  was  stated  that  a  copy 
of  the  decree  in  1898  had  been  served  upon  Dodge  in  the  State 
of  New  York,  and  that  Dodge,  who  was  then  living  in  New 
York,  had  allowed  five  years  and  upwards  to  pass  without  ob- 
jecting in  any  way  to  the  decree,  and  it  might  be  quite  possible 
that,  notwithstanding  the  effect  that  the  death  of  his  mother  had 
had  upon  him  to  induce  him  to  endeavor  to  set  the  judgment 
aside,  a  court  might  take  the  view  that  laches  would  stand  in  the 
way  of  having  a  judgment  set  aside  which  was  valid  upon  its 
face,  which  the  parties  had  acted  upon  for  so  long,  and  upon  the 
faith  of  which  other  relations  had  been  entered  into.  So,  in- 
stead of  using  the  affidavit  of  September  8,  1903,  the  defendant 
procured  another  affidavit  from  Dodge  upon  which  the  motion 
was  made.  This  second  affidavit  was  sworn  to  on  the  19th  of 
October,  1903,  and  in  it  Dodge  swore  that  he  never,  directly  or 
indirectly,  retained  Buger  as  his  lawyer  in  the  action;  never 
signed  any  paper  in  the  suit,  and  never  authorized  him  to  ap- 
pear in  the  action  or  interpose  an  answer ;  "  nor  was  I  at  any 
time  or  place  served  with  a  summons  in  this  action,  and  the 
affidavit  of  proof  of  service  thereof,  that  I  was  on  the  3l8t  day 
of  March,  1897,  served  with  a  summons  in  this  action  by  Wil- 
liam A.  Sweetser,  is  absolutely  false.  I  reiterate  that  I  was  not 
at  that,  nor  any  other  time,  served  with  a  summons  in  this  ac- 
tion. I  do  not  know  said  William  A.  Sweetser,  nor  did  he  know 
me,  personally  or  otherwise,  at  the  time  he  swears  he  handed  me 
the  summons  herein.  I  have  never  seen  or  met  him.  *  *  * 
I  never  knew  of  the  pendency  of  this  action,  nor  that  this  suit 
was  to  be  brought  to  trial,  nor  have  I  at  any  time  ever  been 
communicated  with  by  said  Mortimer  A.  Ruger,  nor  have  I 
ever  written  him,  nor  he  me.''  Dodge  then  swears  that  he  has 
fully  and  fairly  stated  the  case  to  his  counsel,  Abraham  H.  Hum- 
mel, and  that  his  counsel  had  advised  him  that  he  has  a  good  and 
substantial  defense  on  the  merits.    On  this  affidavit,  which  the 
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defendant  must  have  known  to  be  false,  as  in  the  affidavit  of  the 
eighth  of  September  Dodge  had  sworn  that  a  copy  of  the  judg- 
ment had  been  served  upon  him  in  1898,  Hummel  applied  for 
and  obtained  from  a  justice  of  the  Supreme  Court  an  order  to 
show  cause  why  the  judgment  of  divorce  should  not  be  set  aside. 
Upon  that  motion  coming  on  to  be  heard,  a  referee  was  ap- 
pointed to  take  testimony,  and  the  defendant  appeared  and  took 
part  in  the  proceeding  before  the  referee  on  behalf  of  Dodge. 
Dodge  swore  before  the  referee  that  he  had  not  been  served  with 
the  summons  and  had  not  authorized  an  attorney  to  appear  for 
him,  and  the  testimony  of  the  former  Mrs.  Dodge,  now  Mrs. 
Morse,  and  her  attorney,  was  also  taken  before  the  referee.  The 
referee  reported  that  the  summons  was  not  served  upon  the  de- 
fendant Dodge  in  that  action,  and  that  Dodge  had  not  authorized 
an  attorney  to  appear  for  him.  Upon  the  referee's  report  and 
after  hearing  Hummel  as  counsel  for  Dodge,  on  December  3, 
1903,  an  order  was  entered  confirming  the  referee's  report  and 
vacating  and  setting  aside  the  judgment  of  divorce  on  the 
ground  that  the  summons  was  never  personally  served  on  Dodge. 
Subsequently  to  the  entry  of  this  order  vacating  the  judgment 
of  divorce,  Charles  W.  Morse  retained  the  firm  of  Guggen- 
heimer,  Untermyer  &  Marshall  to  advise  him  in  respect  to  the 
matters  in  relation  to  his  wife,  and  the  effect  of  the  order  of 
December  3,  1903.  The  Mr.  Ruger  who  had  appeared  as  attor- 
ney for  Dodge  in  the  divorce  proceedings  was  dead,  but  a  search 
was  made  among  his  papers,  when  there  was  found  a  letter  from 
Dodge  to  Ruger  dated  May  2,  1897,  stating  that  the  summons 
which  was  inclosed  had  been  served  upon  him  by  the  plaintiff's 
attorney  at  the  Everett  Hotel  in  New  York ;  that  he  would  like 
Mr.  Ruger  to  appear  for  him  in  the  action,  and  that  he  had  no 
defense  to  the  action ;  and  another  letter  to  Mr.  Ruger  saying 
that  he  was  in  receipt  of  a  letter  from  Mr.  Ruger;  that  he  au- 
thorized Mr.  Ruger  to  expedite  the  trial  in  every  way  possible, 
and  consent  to  anything  and  make  no  objection  to  a  divorce.    Qn 


Digitized  by 


Googk 


PEOPLE  V.  HUMMEL.  171 

these  letters  and  the  affidavit  of  Sweetzer,  who  was  plaintiff's 
attorney  in  the  action  for  divorce,  a  motion  was  made  to  vacate 
the  order  setting  aside  the  judgment.  The  whole  matter  was 
then  exposed.  There  was  no  opposition  offered  to  this  motion, 
and  the  order  of  the  Special  Term  entered  on  the  3d  of  Decem- 
ber, 1903,  vacating  and  setting  aside  the  judgment  of  divorce  in 
Dodge  v.  Dodge  was  vacated,  annulled  and  set  aside,  and  the 
judgment  of  divorce  restored  and  reinstated  in  full  force  and 
effect  as  though  such  order  had  not  been  made. 

Dodge  was  then  indicted,  and  it  would  appear  that  an  at- 
tempt was  made  to  bring  him  to  New  York  for  trial.  If  Hum- 
mel had  been  imposed  on  by  Dodge,  or  had  acted  in  good  faith 
in  making  the  m'otion  and  obtaining  the  order  vacating  the  judg- 
ment of  divorce,  he  naturally  would  have  been  anxious  to  assist 
the  public  prosecutor  in  punishing  Dodge.  He  was  a  member  of 
the  bar,  owing  that  duty  to  the  courts  and  to  the  public.  On  the 
1st  of  February,  1904,  however.  Hummel  called  James  T.  Morse 
on  the  long-distance  telephone  at  Boston  and  told  Morse  that 
Dodge  had  been  arrested  somewhere  in  the  south  on  accoimt  of 
perjury;  that  they  had  fixed  his  bail  at  $10,000,  and  that  he, 
Morse,  ought  to  come  over  and  attend  to  the  same.  Morse  then 
got  $10,000,  came  to  New  York,  called  on  Hummel  and  gave 
him  the  $10,000,  no  part  of  which  was  ever  returned  to  him. 
Subsequently  on  the  24th  of  February,  1904,  Hummel  again 
called  Morse  up  by  telephone,  told  Morse  he  would  need  some 
more  money,  and  asked  for  $3,000,  which  amount  Morse  took  to 
Stamford,  Conn.,  and  there  gave  to  Cohen,  Hummel's  clerk. 
Subsequently  Hummel  called  for  other  sums  of  money,  so  that 
between  the  first  of  February,  when  the  criminal  proceedings 
had  been  commenced  against  Dodge,  and  the  end  of  March, 
Hummel  got  out  of  Morse  about  $40,000  to  protect  Dodge  from 
the  criminal  prosecution.  No  possible  explanation  is  offered 
as  to  Hummel's  conduct  in  obtaining  this  money  from  Morse. 
I  can  conceive  of  no  explanation  of  this  that  is  consistent  with 
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the  defendant's  innocence.  If  Hummel  had  obtained  Dodge's 
presence  here  and  used  him  for  the  purpose  of  upsetting  this 
divorce  by  inducing  him  to  commit  perjury,  it  is  quite  apparent 
why  Hummel  should  consider  it  essential  to  keep  Dodge  from 
being  brought  here  for  trial,  for  Hummel  would  then  be  in 
danger  of  just  what  has  happened — Dodge  turning  State's  evi- 
dence— in  which  case  Hummel  would  be  in  trouble.  But  I  can 
conceive  of  no  other  reason  which  would  induce  Hummel  and 
Morse  to  pay  $40,000  to  protect  Dodge  from  prosecution  for 
the  crime  of  which  he  was  clearly  guilty.  Upon  these  facts, 
which  are  undisputed,  there  was  not  a  serious  doubt  of  the  de- 
fendant's guilt.  If  there  was,  however,  any  doubt  that  the 
evidence,  eliminating  Dodge's  testimony,  required  the  jury  to 
come  to  the  conclusion  that  the  defendant  was  guilty,  certainly 
the  undisputed  facts  when  taken  in  connection  with  Dodge's 
testimony,  to  which  attention  will  now  be  called,  establish  be- 
yond a  doubt  the  guilt  of  the  defendant. 

Dodge  testified  that  in  March,  1897,  he  was  in  the  city  of  New 
York  and  was  served  with  a  summons  in  the  divorce  action  at  the 
Evdrett  Hotel  on  the  thirty-first  day  of  that  month ;  he  identified 
a  copy  of  the  summons  that  was  served  upon  him  which  was  pro- 
duced, and  he  also  identified  the  letters  that  he  had  written  to 
Mr.  Ruger,  authorizing  Ruger  to  appear  for  him  in  the  action 
and  to  do  what  was  necessary,  and  with  which  had  been  inclosed 
the  summons  in  the  divorce  action  that  had  been  served  upon 
him.  He  testified  further  that  he  has  heard  that  the  divorce  had  ' 
been  obtained  when  he  was  at  Tampa,  Fla.,  in  the  spring  of 
1898,  and  in  the  summer  of  1901  he  learned  of  the  marriage  of 
his  former  wife  to  Charles  W.  Morse;  that  at  no  time,  of  his 
own  motion,  did  he  ever  take  any  steps  to  question  that  marriage 
or  the  validity  or  regularity  of  his  divorce ;  that  when  he  was  at 
Atlanta,  Ga.,  fitting  up  a  restaurant  in  the  latter  part  of  August, 
1903,  he  received  a  telegram  from  one  Bracken  in  New  York, 
which  he  answered;  that  in  consequence  of  that  telegram  he 
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came  to  a  place  called  Gainesville,  where  he  met  Bracken ;  that 
Bracken  told  Dodge  that  he  had  been  sent  by  Mr.  Hummel  to 
bring  Dodge  to  New  York  to  see  Hummel ;  that  he  finally  con- 
sented to  go  with  Bracken  for  $500  in  cash,  which  Bracken 
paid ;  Bracken  and  Dodge  then  came  to  New  York  and  on  the 
following  day,  the  seventh  of  September,  Bracken  called  on 
Dodge  and  took  him  to  the  defendant's  office ;  that  the  defend- 
ant then  told  Dodge :  "  I  sent  Bracken  to  Atlanta  for  you  to 
come  up  here  on  a  little  matter  in  which  you  may  be  able  to  help 
us,"  or  words  to  that  effect ;  that  the  defendant  then  made  an 
appointment  to  meet  Dodge  on  the  following  day ;  that  on  the 
following  morning  Dodge  and  Bracken  again  saw  Hummel,  and 
Hummel  then  asked  Dodge  various  questions  about  his  marriage 
and  divorce  and  asked  if  he  had  been  served  with  papers  at  the 
hotel ;  Dodge  at  first  told  him  yes,  "  at  the  Everett  House  on  the 
last  day  of  March,  about  that  time,  in  the  year  1897,"  but  after- 
wards told  him  that  he  had  not  been  served.  Dodge  also  told 
him  that  he  had  a  lawyer  by  the  name  of  Ruger  and  told  de- 
fendant how  Ruger  came  into  the  case ;  that  he  had  written  to 
Ruger  at  New  York.  A  stenographer  was  then  called  up,  when 
the  defendant  dictated  the  first  affidavit  to  which  attention  has 
been  called.  After  this  affidavit  was  dictated  Dodge  and  Bracken 
went  out  to  lunch  and  at  about  two  o'clock  came  back  and  saw 
Hummel  again,  and  Dodge  then  signed  and  swore  to  the  affi- 
davit in  defendant's  presence.  After  signing  and  swearing  to 
this  affidavit  Dodge  returned  to  Atlanta.  On  the  16th  of  Octo- 
ber, 1903,  Bracken  again  appeared  in  Atlanta  telling  Dodge  that 
he  had  come  down  to  take  him  back  to  New  York,  and  the  result 
was  that  on  the  following  day  Bracken  and  Dodge  started  for 
New  York.  On  the  morning  after  he  arrived  in  New  York 
Dodge  went  with  Bracken  to  the  defendant's  office  and  saw  the 
defendant;  the  defendant  introduced  him  to  his  partner,  Stein- 
hardt,  and  then  left.  While  there  Steinhardt  dictated  the  second 
affidavit  which  was  used  in  making  this  motion  to  set  aside  and 
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vacate  the  decree  of  divorce.  After  this  affidavit  was  written 
out  Dodge  swore  to  it  In  reading  over  this  second  affidavit, 
Dodge  said  to  Steinhardt :  "  How  about  the  letters  to  Ruger  ?  " 
and  Steinhardt  said :  ^'  Kuger  is  dead,  you  will  hear  nothing 
from  that"  After  this  affidavit  was  signed  Dodge  saw  the  de- 
fendant again,  when  defendant  said :  "  You  are  to  get  $5,000 
for  this ; "  and  five  $1,000  bills  were  given  to  Dodge.  After 
Dodge  obtained  this  money  he  put  it  in  his  pocket  and  went  back 
to  Atlanta.  The  next  Dodge  heard  of  the  matter  was  on  the 
thirteenth  of  November,  when  Bracken  again  came  to  Atlanta 
and  accompanied  Dodge  back  to  New  York.  The  day  after  he 
arrived  Dodge  was  examined  by  the  referee  on  the  motion  to  va- 
cate the  judgment  in  the  divorce  case.  He  testified  before  the 
referee  that  he  had  never  been  served  with  the  summons,  and 
that  he  had  never  written  to  Ruger,  and  then  returned  to  de- 
fendant's office,  where  Hummel  gave  him  $500.  He  next  saw 
Bracken  in  New  Orleans  on  the  morning  of  the  23d  of  January, 
1904.  On  cross-examination  Dodge  swore  that  he  told  Bracken 
that  he  wanted  $5,000  to  come  to  New  York  the  second  time, 
and  Bracken  said  he  thought  he  could  get  it. 

I  think  this  testimony  of  Dodge  can  more  reasonably  be  con- 
sidered as  confirming  the  inferences  drawn  from  the  other  testi- 
mony than  that  Dodge's  testimony  was  corroborated  by  the  other 
evidence.  The  facts  that  the  defendant,  at  the  instance  of  a  man 
who  was  not  a  party  to  and  had  no  relation  to  or  connection  with 
the  action  of  Dodge  v.  Dodge,  induced  Dodge,  a  party  to  that 
action,  to  come  to  New  York ;  prepared  for  him  and  had  him 
verify  an  affidavit  that  was  false,  and  then  as  his  attorney  made 
an  application  to  the  Supreme  Court  upon  this  false  affidavit 
and  procured  Dodge  to  testify  to  the  falsehood,  and  upon  this 
false  testimony  presented  to  and  obtained  from  the  court  an 
order  vacating  a  judgnfient,  receiving  from  a  third  person  who 
had  instigated  the  proceeding  the  sum  of  $15,000,  justifies  the 
inference  that  this  whole  attack  upon  this  judgment  was  a  device 
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invented  by  the  defendant  to  upset  this  decree  of  divorce,  in 
which  scheme  and  device  Dodge  was  a  participant,  actuated  by 
a  common  purpose  to  make  as  much  money  out  of  those  whose 
interests  might  be  affected  by  upsetting  or  maintaining  the  judg- 
ment of  divorce  as  was  possible. 

Such  being  my  conviction  of  the  result  of  the  testimony,  and 
in  view  of  section  542  of  the  Code  of  Criminal  Procedure,  little 
need  be  said  in  relation  to  the  alleged  errors  in  the  judge's 
charge.  In  discussing  these  it  should  be  noted  that  the  record 
presents  no  exceptions  as  to  several  of  the  refusals  to  charge 
relied  on  by  the  defendant,  and  while  we  undoubtedly  would  be 
justified  in  reversing  the  judgment  if  we  considered  that  in- 
justice had  been  done,  where  we  are  satisfied  that  the  conviction 
was  the  only  reasonable  and  logical  inference  from  the  undis- 
puted testimony,  a  ruling  to  which  no  exception  is  taken  would 
hardly  justify  a  reversal.  But  we  think  there  was  no  substantial 
error  committed  by  the  trial  judge. 

The  first  error  to  which  our  attention  is  called  is  a  claim  that 
the  trial  judge  charged  as  a  matter  of  law  that  there  was  evi- 
dence which  tended  to  corroborate  Dodge,  the  accomplice.  The 
learned  trial  judge,  in  speaking  of  Dodge's  testimony,  said: 
"  He  must  be  corroborated.  That  is,  other  evidence  must  tend  to 
corroborate  him,  else  there  can  be  no  conviction  under  the  pro- 
visions of  the  Code.  He  must  be  corroborated  by  such  other 
evidence  as  tends  to  connect  the  defendant  with  the  commission 
of  the  crime.  Now,  as  a  matter  of  law,  I  charge  you  that  there 
is  other  evidence  which  tends  to  corroborate  him  if  you  shall 
believe  it  to  be  true."  I  think  this  instruction  was  correct.  It 
was  merely  the  result  of  the  determination  of  the  legal  question 
which  justified  the  court  in  refusing  to  advise  the  jury  to  acquit 
The  defendant  could  not  be  convicted  upon  Dodge's  uncorrob- 
orated testimony,  and  if  there  was  no  testimony  to  corroborate 
Dodge's  testimony  it  was  the  duty  of  the  learned  trial  judge  to 
so  instruct  the  jury.     If,  however,  there  was  evidence  that 
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tended  to  corroborate  the  testimony  of  the  accomplice  in  connect- 
ing the  defendant  with  the  commission  of  the  crime,  it  was  the 
duty  of  the  judge  to  leave  the  question  to  the  jury,  and  in  doing 
so  he  necessarily  was  required  to  instruct  them  that  they  were 
justified  in  convicting  the  defendant  if  they  found  that  the 
other  evidence  was  true.  The  trial  judge  continued :  "  Its 
truth  is  for  you  to  determine  and  not  for  me.  But  if  you  find 
it  to  be  true,  then  you  may  find  that  there  was  evidence  tending 
to  corroborate  him.  If  you  find  it  to  be  untrue,  then  he  is  with- 
out corroboration,  and  there  can  be  no  conviction.'*  And  subse- 
quently at  the  request  of  the  defendant,  the  learned  judge 
charged  the  jury  that  Dodge  could  not,  by  affidavit,  papers  or 
testimony  corroborate  Dodge,  and  that  it  was  not  sufficient  to 
corroborate  the  accomplice  as  to  facts  generally,  but  he  must  be 
corroborated  as  to  some  material  fact  or  facts  which  go  to  prove 
that  the  defendant  was  connected  with  the  commission  of  the 
crime  charged;  that  the  corroboration  of  an  accomplice  by  one 
or  more  accomplices  is  not  such  a  corroboration  as  the  statute 
requires ;  that  even  if  an  accomplice  is  corroborated  the  jury  is 
still  at  liberty  to  reject  his  evidence.  And  the  jury  were  then 
fully  and  specifically  instructed  as  to  the  necessity  of  proving 
the  defendant  guilty  beyond  a  reasonable  doubt ;  that  the  ques- 
tion of  fact  was  for  the  jury  alone  to  determine  and  that  they 
were  not  bound  to  accept  the  evidence  of  any  witness  which  was 
in  itself  inaprobable,  contradicted,  or  where  the  witness  was  im- 
peached. I  think  there  was  no  error  committed  and  that  the 
charge  was  fully  as  favorable  to  the  defendant  as  was  justified. 
The  defendant  also  insists  that  it  was  error  for  the  court  to 
refuse  to  charge  that  "  the  crucial  point  in  the  case  is  whether 
or  not  Dodge  said  to  Hummel  at  the  first  interview  alone  in  his 
ovm  room  that  he  had  not  been  served  by  process  or  authorized 
any  one  to  appear  for  him,  and  unless  that  remark  of  Dodge  to 
Hummel  is  corroborated,  this  jury  must  acquit  the  defendant.'* 
Entertaining  the  view  that  we  do  as  to  the  eflFect  of  this  evidence. 
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leaving  out  of  consideration  Dodge's  testimony,  that  refusal  was 
clearly  correct.  The  corroboration  that  is  necessary  is  as  to  the 
connection  of  the  defendant  with  the  crime.  The  fact  that  the 
defendant  directly  instigated  the  proceedings  which  terminated 
in  the  order  vacating  the  judgment  of  divorce  appears  from  all 
the  evidence  in  the  case,  as  well  as  from  the  records  of  the  court 
in  the  proceeding  in  which  the  order  was  entered.  The  fact 
that  the  court  was  imposed  upon  by  the  perjured  testimony  of 
Dodge  is  conclusively  established,  and  certainly  no  one  could 
believe  that  the  defendant  was  innocently  induced  by  Dodge's 
statements  to  accept  his  affidavit  and  testimony  as  true.  The 
court  had  before  expressly  charged  upon  the  question  of  corrob- 
oration in  the  language  of  the  statute,  and  it  was  for  the  jury 
to  say  from  the  whole  evidence  whether  or  not  the  defendant 
was  guilty  beyond  a  reasonable  doubt. 

The  defendant  also  claims  that  error  was  committed  by  the 
refusal  of  the  court  to  charge  that  the  fact  that  the  witnesses 
KaflFenburgh  and  Cohen  declined  to  testify  on  the  ground  that 
their  answers  might  tend  to  incriminate  them,  creates  no  pre- 
sumption against  them,  and  in  particular  none  against  the  de- 
fendant. In  answer  to  that  request,  the  learned  trial  judge 
stated  that  he  declined  to  charge  that  in  the  language  given. 
Now,  these  two  witnesses  were  called  by  the  People  and  not  by 
the  defendant ;  they  had  not  testified  to  any  material  fact,  hav- 
ing refused  to  answer  all  material  questions  asked  them  upon 
the  ground  that  their  answers  might  tend  to  incriminate  them ; 
they  were  both  connected  in  business  with  the  defendant,  and  it 
was  not  part  of  the  duty  of  the  court  to  interfere  for  the  protec- 
tion of  their  characters.  They  testified  to  no  fact  that  could  in 
any  way  help  the  defendant,  and  while  the  defendant  would  have 
been  entitled  to  an  instruction  that  their  refusal  to  answer  ques- 
tions should  not  prejudice  him  or  create  any  presumption  against 
him,  the. court  was  not  bound  to  instruct  the  jury  as  to  presump- 
tions against  the  witnesses.  In  consequence  of  this  statement  of 
12 
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the  court,  counsel  for  the  defendant  subsequently  asked  the 
court  to  charge  that  the  "  declination  of  Kaffenburgh  and  Cohen 
to  answer  does  not  in  any  way  corroborate  Dodge ; "  to  which 
the  court  answered :  "  Well,  I  assume  that  may  be  so.  But  there 
is  a  query  whether  it  is  at  all  pertinent."  •  But  upon  counsel  for 
defendant  repeating  the  request  to  charge  "  that  the  calling  of 
Kaffenburgh  and  Cohen  as  witnesses  and  the  fact  that  they  de- 
clined to  answer,  and  put  themselves  on  their  constitutional 
privilege,  does  not  afford  any  corrobbration  of  Dodge,"  the  court 
replied :  "  Yes — that  I  charge." 

It  is  also  claimed  that  it  was  error  for  the  court  to  refuse  to 
charge  the  jury  that  the  determination  of  the  defendant  to  call 
no  witnesses  and  introduce  no  evidence  created  no  presumption 
against  him.  Nothing  in  this  case  justified  such  a  request.  The 
jury  were  bound  to  consider  that  the  testimony  of  the  People 
was  uncontradicted.  There  were  involved  with  the  defendant 
in  the  acts  complained  of  his  partner  and  clerks.  I  do  not  think 
it  can  be  said  that  the  jury  were  not  justified  in  considering,  in 
connection  with  the  question  of  the  truth  of  the  evidence,  that 
the  defendant  had  failed  to  call  his  partner  and  clerks  to  testify 
as  to  the  circumstances  under  which  Dodge  was  brought  back  to 
New  York  and  paid  these  large  sums  of  money.  But  there  was 
nothing  in  the  record  that  required  the  judge,  as  a  matter  of 
law,  to  tell  the  jury  that  they  were  not  to  consider  the  fact  that 
none  of  these  partners  or  clerks  had  been  called  by  the  defend- 
ant. 

It  was  also  alleged  that  the  court  erred  in  instructing  the 
jury  that  the  judgment  roll  in  the  case  of  Dodge  v.  Dodge 
showed  that  the  marriage  between  Dodge  and  his  wife  was  duly 
and  legally  dissolved.  There  is  nothing  in  the  record  to  show 
that  that  instruction  was  not  correct. 

There  is  also  a  claim  that  the  course  of  the  district  attorney 
in  the  examination  of  witnesses  and  his  address  to  the  jury  was 
misconduct  which  requires  us  to  reverse  the  judgment,  but  I 
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do  not  think  that  anything  that  the  district  attorney  said  or  did 
on  the  trial  of  the  ease  requires  the  reversal  of  this  judgment 

There  are  other  questions  presented  in  regard  to  the  rulings 
upon  evidence  and  in  relation  to  a  juror,  but  they  do  not  consti- 
tute error  and  require  no  comment. 

Our  conclusion,  therefore,  is  that  the  evidence  clearly  justified 
the  verdict  and  that  the  judgment  should  be  affirmed. 

Pattebson,  p.  J.,  Laughlin,  Clabke  and  Scott,  JJ.,  con- 
curred. 

Judgment  affirmed. 
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SirPRSHE  COXTBT— APP.  DIYISION— FIBST  DEPABTMENT, 

May  24,  1907. 

THE  PEOPLE  V.  ROBERT  H.  SPRIGGS. 

(119  App.  Div.  286.) 

Abduction  of  FsMAiiB — Evidbnce  of  Intent. 

Ab  intent  is  an  essential  element  to  crime  it  is  competent  to  show  con- 
duct on  the  part  of  the  defendant  tending  to  establish  motive,  which  may 
be  done  by  evidence  of  conduct  previous  to  the  time  alleged  in  the  indict- 
ment, tending  to  show  that  he  had  intention  to  make  use  of  the  com- 
plainant for  purposes  prohibited  by  the  statute. 

Appeal  by  the  defendant  Robert  H.  Spriggs  from  a  judg- 
ment of  the  Court  of  General  Sessions  of  the  Peace  in  and  for 
the  county  of  New  York,  rendered  on  the  27th  day  of  March, 
1906,  convicting  the  defendant  of  the  crime  of  abduction,  and 
also  from  an  order  denying  the  defendant's  motion  for  a  new 
trial. 

Townsend  &  Kiefer,  for  the  appellant. 

E,  Crosby  Kindleherger,  for  the  respondent. 

Lambert,  J. : 

The  defendant  was  indicted  for  the  crime  of  abduction, 
charged  as  a  second  offense^  and  has  been  sentenced  to  twenty 
years  in  the  State  prison  upon  his  conviction.  The  evidence 
shows  that  the  defendant  had  been  previously  convicted  of  the 
crime  of  assault  in  the  second  degree,  and  had  served  a  term  in 
a  State  prison,  from  which  he  had  been  pardoned.  He  is 
charged  in  the  indictment  with  having  on  the  15th  day  of  June, 
1905,  feloniously  and  unlawfully  taken  and  detained  against 
her  will  a  certain  female,  one  Hattie  Warren,  with  intent  to 
compel  her  by  force,  menace  and  duress  then  and  there  to  be 
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defiled,  against  the  form  of  the  statute  *  in  such  ease  made  and 
provided,  etc.  The  chief  witness  of  the  prosecution  was  the 
said  Hattie  Warren,  and  the  evidence  discloses  a  state  of  facts 
which  fully  justified  the  jury  in  finding  the  defendant  guilty  as 
charged.  An  examination  of  the  record  upon  the  trial  discloses 
no  reversible  error.  The  evidence  of  Hattie  Warren,  the  victim 
of  the  abduction,  is  fully  corroborated  in  its  essential  details  by 
other  witnesses,  and  there  is  no  reason  apparent  why  this  convic- 
tion ought  not  to  stand.  The  intent  of  the  acts  of  the  defendant 
constituted  an  essential  element  of  the  crime,  and  under  the  au- 
thorities it  is  competent  to  show  conduct  on  his  part  tending  to 
establish  such  motive.  The  rule  is  stated  by  Greenleaf  on  Evi- 
dence (Vol.  3  [16th  ed.],  §  15)  that  in  proof  of  intention  it  is 
not  always  necessary  that  the  evidence  should  apply  directly  to 
the  particular  act  with  the  commission  of  which  the  party  is 
charged,  for  the  unlawful  intent  in  the  particular  case  may  well 
be  inferred  from  similar  intent  proved  to  have  existed  in  other 
transactions  done  before  or  after  that  time  (See  Mayer  v.  Peo- 
ple, 80  N.  Y.  364.)  It  seems  clear,  therefore,  that  the  admis- 
sion of  evidence  of  the  defendant's  conduct  previous  to  the  time 
alleged  in  the  indictment,  tending  to  show  that  he  had  the  in- 
tention of  making  use  of  this  female  for  the  purposes  prohibited 
by  the  statute  *  was  not  error. 

The  judgment  of  conviction  and  the  order  denying  a  new  trial 
should  be  affirmed. 

Patteeson,  p.  J.,  Inoraham,  McLaughlin  and  Clabke, 
JJ.,  concurred. 

Judgment  and  order  affirmed. 

•  Penal  Ckxle,  g  28d.— [Rep. 
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8XJPBEME  COUBT'APP.DIVISION-FIBST  DEPABTMENT, 

May  24,  1907. 

THE  PEOPLE  V.  LOUIS  LEVIN. 

(119  App.  Div.  288.) 

Grand  Larceny— Sboond  Dbgreb— Obtainino  Goods  bt  False  Pre- 
TBNSE&— Written  Statement   to   Commercial  Agency— Penal 
Code  §  544. 
A  conviction  under  §  544  of  the  Penal  Code  for  larceny  in  obtaining 
goods  by  means  of  written  false  representations  as  to  solvency,  may  be 
based  upon  prior  written  statements  made  to  a  commercial  agency  and 
stated  by  the  defendant  to  be  true  when  called  to  his  attention  by  a  seller 
at  the  time  of  sale.    Under  such  circumstances  the  statements  as  to  sol- 
vency are  not  oral  and  the  defendant  is  not  absolved  because  his  subse- 
quent declarations  as  to  the  present  truth  of  his  former  written  statements 
were  not  in  writing. 

Appeal  by  the  defendant,  Louis  Levin,  from  a  judgment  of 
the  Court  of  General  Sessions  of  the  Peace  in  and  for  the  county 
of  New  York,  rendered  on  the  26th  day  of  May,  1905,  convict- 
ing the  defendant  of  the  crime  of  grand  larceny  in  the  second 
degree. 

Henry  M,  Goldfogle,  for  the  appellant. 

Robert  C.  Taylor,  for  the  respondent. 

Lambert,  J. : 

The  appellant  has  been  convicted  of  the  crime  of  grand 
larceny  in  the  second  degree  in  obtaining  goods  of  the  firm  of 
Meyer  &  Co.  by  means  of  false  and  fraudulent  representations 
respecting  his  solvency.  No  question  is  raised  as  to  the  suflS- 
ciency  of  the  indictment,  and  the  rule  is  well  established  by 
authority  that  in  cases  of  this  character,  where  the  intent  is  a 
fact  to  be  arrived  at,  it  is  competent  to  show  that  the  party  ac- 
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cused  was  engaged  in  other  similar  frauds  about  the  same  time, 
and  so  similar  in  other  relations  that  the  same  motive  may 
reasonably  be  imputed  to  them  all.  (Weyman  v.  People,  4 
Hun,  511;  aflFd.,  62  K  Y.  623;  Mayer  v.  People,  80  id.  364 
and  note  at  p.  373;  People  v.  Everhardt,  104  id.  691,  595; 
Shipply  V.  People,  86  id.  375,  380;  People  v,  Kellogg,  105 
App.  Div.  505,  519;  Commonwealth  v.  Robinson,  146  Mass. 
571,  577.)  In  the  Kellogg  case,  decided  in  this  department, 
the  case  arose  under  section  528  of  the  Penal  Code  and  clearly 
establishes  the  competency  of  the  evidence  in  the  present  case. 

The  principal  errors  going  to  the  merits  of  the  case  urged  by 
the  defendant  upon  this  appeal  are  that  the  credit  was  induced 
and  given,  not  upon  the  signed  written  statement  of  the  defend- 
ant, as  required  by  section  544  of  the  Penal  Code,  but  upon  oral 
statements ;  and  the  second  is  that  the  signed  credit  statement  of 
December,  1902,  cannot  be  made  the  basis  of  a  crime  for  false 
pretenses  occurring  in  March,  1903.  In  my  opinion  these  prop- 
ositions are  without  merit.  There  is  no  question  under  the  evi- 
dence that  the  defendant  did  make  in  writing  and  sign  a  finan- 
cial statement  to  be  published,  and  the  same  was  published  in 
Dun  &  Co.'s  commercial  reports  for  the  purpose  of  inducing 
credit  in  December,  1902.  The  alleged  false  representation 
inducing  the  complainant  to  part  with  the  goods,  was  not 
the  defendant's  verbal  declaration  of  his  ability  to  pay,  but 
his  false  representation  that  the  report  published  by  Dun  &  Co. 
was  true  at  that  time ;  that  he  was  even  in  better  condition.  The 
report  was  called  to  his  attention  and  he  was  asked  if  it  was  true, 
and  he  said  that  it  was.  Being  asked  to  make  a  present  written 
statement  he  refused  to  do  so  on  the  ground  that  he  could  not 
take  the  time  to  make  an  inventory,  and  the  complainant  parted 
with  his  goods  upon  the  false  representation  that  the  written 
statement  signed  by  the  defendant  in  December,  1902,  was  true 
in  March,  1903,  about  three  months  later.  The  offense  of 
larceny  at  conmion  law  is  established  by  proof  on  the  part  of 


Digitized  by 


Googk 


184  N*iW  YORK  CRIMINAL  REPORTS,  VOL.,  XXI. 

the  prosecution  showing  that  the  defendant  obtained  possession  of 
the  property  by  some  trick,  fraudulent  device  or  artifice,  with  the 
intention  at  the  time  of  subsequently  appropriating  it  to  his  own 
use.  (People  v.  Miller,  169  N.  Y.  339,  16  N.  Y.  Crim.  281,) 
Section  544  of  the  Penal  Code  is  a  modification  of  the  common- 
law  rule  of  evidence  and  it  is  to  be  understood  as  eflFecting  no 
greater  limitation  upon  the  law  than  is  required  by  its  language. 
The  provision  of  the  section  relied  upon  is  that  "  A  purchase  of 
property  by  means  of  a  false  pretense  is  not  criminal,  where  the 
false  pretense  relates  to  the  purchaser's  means  or  ability  to  pay, 
unless  the  pretense  is  made  in  writing  and  signed  by  the  party  to 
be  charged."  Cullen,  J.,  in  commenting  upon  this  provision 
in  People  ex  rel  CorJcran  v.  Hyatt  (172  N.  Y.  187,  17  N.  Y. 
Crim.  30),  suggests  that  this  "was  doubtless  dictated  by  the 
knowledge  that  criminal  charges  of  false  pretenses  are  often 
instituted  in  reality  to  compel  the  payment  of  debt,  and  are 
easily  fabricated,"  and  this  is  undoubtedly  the  reason  of  the  rule 
established  by  the  Legislature.  It  has  no  relation,  however,  to 
the  situation  here  presented.  The  defendant  had  made  a  writ- 
ten statement  knowing  that  it  was  to  be  published  in  a  commer- 
cial report ;  he  knew  that  credit  was  given  or  withheld  upon  the 
basis  of  such  reports  so  published.  This  statement  was  called  to 
his  attention  and  he  falsely  represented  that  the  statement  as 
made  and  published  was  true  at  the  time  the  transaction  here 
involved  was  under  negotiation.  It  was  this  false  statement 
which  induced  the  complainant  to  part  with  his  goods.  It  was 
not  a  false  representation  of  his  means  or  ability  to  pay  that  the 
defendant  made  verbally.  It  was  a  false  representation  as  to 
the  then  truth  of  a  former  written  statement.  This  is  a  very 
different  thing  from  making  a  mere  oral  statement  that  be  is 
worth  a  given  sum  of  money,  or  that  he  is  able  to  pay.  "  It  was 
doubtless  the  intention  of  the  Legislature,"  say  the  court  in 
People  V.  Rothstein  (180  N.  Y.  148,  150),  in  discussing  this 
provision  of  the  Penal  Code,  "  to  require  direct  representations 
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of  the  defendant's  means  or  ability  to  pay  to  be  in  writing.  If 
he  states  that  he  is  worth  so  much  in  money,  has  so  much  on 
investment,  and  so  much  due  him  from  solvent  debtors,  or  any 
other  representations  bearing  directly  on  his  ability  to  pay,  they 
must  be  in  writing.  "There  are,  however,  many  cases  referring 
to  oral  statements  that  relate  to  an  existing  fact,  inducing  a  sale 
or  parting  with  the  possession  of  personal  property,  and  conse- 
quently, constituting  a  false  pretense,  that  will  sustain  an  in- 
dictment and  need  not  be  in  writing." 

This  seems  to  us  to  be  such  a  case.  It  is  conceded  that  if  the 
defendant  had  purchased  the  goods  in  December,  1902,  the  com- 
plainant relying  upon  the  statement,  the  defendant  would  have 
been  guilty.  Four  months  later  the  defendant  had  his  attention 
called  to  this  report  as  made  for  the  purpose  of  inducing  credit, 
and  he  represented  that  the  statement  was  then  true;  that  he 
was  in  even  better  condition.  This  was  a  false  pretense  relating 
to  an  existing  fact  and  it  would  be  a  miscarriage  of  justice  to 
hold  that  the  defendant  was  absolved  because  of  the  fact  that 
his  subsequent  declaration  as  to  the  then  truth  of  his  former 
statement  was  not  in  writing. 

The  judgment  should  be  affirmed. 

Pattebsok,  p.  J.,  MgLauohlik,  Houghton  and  Scott, 
JJ.,  concurred. 

Judgment  affirmed. 
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SUFBEME  COUBT— AFP.  DIVISION— FIB8T  DEPABTMENT, 

May  23»  1904. 

THE  PEOPLE  V.  GABRIELE  M'AGGIORE. 

(119  App.  Div.  284.) 

Assault — Second  Degree. 

Evidence  given  on  the  trial  of  an  indictment  for  assault  with  a  loaded 
pistol  considered  and  judgment  of  conviction  affirmed. 

Appeal  by^  the  defendant,  Gabriele  Maggiore,  from  a  judg^ 
ment  of  the  Court  of  General  Sessions  of  the  Peace  in  and  for 
the  county  of  New  York,  rendered  on  the  25th  day  of  February, 
1907,  convicting  the  said  defendant  of  the  crime  of  assault  in 
the  second  degree,  and  also  from  an  order  denying  his  motion 
for  a  new  trial,  and  an  order  in  arrest  of  judgment. 

Charles  E.  Le  Barhier,  for  the  appellant. 

E,  Crosby  Kindleherger,  for  the  respondent. 

Inoraham,  J. : 

The  defendant  and  one  O'Brien  were  indicted  for  an  assault 
in  the  first  degree  upon  one  Abraham  Weinberg  by  means  of  a 
loaded  pistol  which  was  discharged  at  the  said  Weinberg. 
O'Brien  pleaded  guilty  to  assault  in  the  third  degree.  Maggiore 
was  tried  and  convicted  and  appeals. 

One  Weinberg  testified  that  he  conducted  a  candy  store  at  No. 
2091  Se^jond  avenue,  in  the  city  of  New  York ;  that  the  prisoner, 
about  ten  o'clock  on  the  night  of  December  6,  1906,  came  to  the 
store  and  bought  some  cigarettes,  and  started  to  leave  the  store 
without  paying  for  them;  that  witness'  wife  asked  him  for  the 
money,  whereupon  he  struck  her  over  the  heart  and  she  fell  on 
the  floor  in  a  faint,  and  the  prisoner  then  pushed  the  complain- 
ant out  on  the  street  and  struck  him;  that  subsequently  the 
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prisoner  came  back  with  O'Brien  about  twelve  o'clock  at  night ; 
that  O'Brien  broke  the  window  of  the  store  and  defendant  shot 
four  times  with  a  revolver  into  the  store.  Subsequently  the 
police  appeared  and  O'Brien  and  defendant  were  arrested ;  that 
when  O'Brien  threw  the  stone  that  broke  the  window  the  wit- 
ness saw  the  defendant  with  a  pistol  in  his  hand ;  that  after  the 
window  was  broken  the  defendant  shot  four  times  into  the  win- 
dow. The  police  found  the  defendant  in  an  undertaking  estab- 
lishment in  the  neighborhood. 

A  police  oflScer  testified  that  he  heard  four  pistol  shots  and 
went  to  complainant's  store  and  saw  the  complainant  and  his 
wife.  The  complainant  was  standing  in  the  doorway  leading 
from  the  store  into  the  room  in  the  rear,  and  a  closed  window 
opposite  the  counter  was  broken;  that  the  complainant's  wife 
was  lying  on  the  floor,  and  the  officer  then  went  to  the  undei^ 
taking  shop  and  found  three  men  in  the  rear  room,  one  of  whom 
was  O'Brien  and  another  the  appellant.  The  complainant  then 
identified  the  defendant  as  one  of  the  men. 

Another  police  officer  also  went  to  this  store  after  the  pistol 
shots  were  fired  and  subsequently  assisted  the  first  officer  in  ar- 
resting the  defendant. 

The  defense  was  an  alibi  and  the  defendant  denied  all  the 
testimony  of  the  complainant  and  his  wife.  The  case  was  then 
submitted  to  the  jury  with  a  charge,  to  which  no  exception  was 
taken;  every  request  of  the  defendant  was  complied  with,  and 
the  jury  found  the  defendant  guilty  of  assault  in  the  second 
degree. 

I  think  there  was  evidence  to  sustain  this  conviction  and  that 
there  was  no  error  on  the  trial. 

The  judgment  should,  therefore,  be  affirmed. 

Patterson,  P.  J.,  McLaughlin,  Clabke  and  Lambebt, 
J  J.,  concurred. 

Judgment  and  orders  affirmed. 
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SUPREME  con— RTAFF  .DIYISIOE'—FISBT  DEPABTMENT, 

May,  1907. 

MATTER  OF  ADAM  A.  SCHOPP  IN  RE  DANIEL  J. 

BRESLIN. 

(119  App.  Div.  1«2.) 

Liquor  Tax  Law— Petition  to  Revoke  Certificate — ^Allegation  that 
Petitioner  Owns  Real  Property  Sdpficient. 
In  a  taxpayer's  action,  instituted  under  subdivision  2  of  g  28  of  the 
Liquor  Tax  Law  to  revoke  a  liquor  tax  certificate/ the  fact  that  the  peti- 
tioner is  a  taxpayer  is  sufficiently  set  forth  by  an  allegation  that  he  owns 
real  property  in  this  State. 

Appeal  by  Daniel  J.  Breslin  from  an  order  of  the  Supreme 
Court,  made  at  the  New  York  Special  Term  and  entered  in  the 
Ojfice  of  the  clerk  of  the  county  of  New  York  on  the  15th  day  of 
January,  1907^  denying  his  motion  to  dismiss  the  proceeding 
and  directing  a  reference. 

E,  8.  Booth,  for  the  appellant. 

Maurice  Fitz  Oerald,  for  the  respondent. 

Lambert,  J. : 

This  proceeding  was  instituted  under  section  28,  subdivision 
2,  of  the  Liquor  Tax  Law,*  upon  the  petition  of  Adam  A. 
Schopp.  An  order  to  show  cause  was  issued,  returnable  at 
Special  Term  December  19,  1906.  The  respondent,  Breslin, 
appeared  and  made  a  motion  to  dismiss  the  proceeding  on  the 
ground  of  the  insufficiency  of  the  moving  papers.  The  petitioner 
moved  for  the  appointment  of  a  referee  to  take  proofs  in  sup- 
port of  the  allegations  of  the  petition.  The  court  denied  the 
motion  to  dismiss  and  granted  the  motion  of  the  petitioner  to 
refer.  It  is  now  conceded  by  all  the  parties  represented  upon 
this  appeal  that  the  court  was  without  warrant  of  law  to  order 

*  See  Laws  of  1896,  chap.  112,  §  28,  subd.  2,  as  amd.  by  Laws  of  1905,  chap. 
680,  and  Laws  of  1906,  chap.  f^n.^Bsp. 


Digitized  by 


Googk 


MATTER  OF  SCHOPP  IN  RE  BRESLIN.  189 

a  reference,  and  that  the  order  in  that  respect  muat  be  reversed. 

The  right  of  the  petitioner  to  institute  this  proceeding  is 
purely  statutory.  It  is  provided  by  section  28  of  the  Liquor 
Tax  Law  that  "  Any  taxpayer  of  the  city,  village  or  town  for 
which  "  the  liquor  tax  certificate  sought  to  be  revoked  was  issued, 
may  institute  and  maintain  a  proceeding  for  the  revocation  of 
the  liquor  tax  certificate,  for  the  reasons  set  forth  in  the  act 
The  petition  here  contained  the  following  allegation :  "  That 
your  petitioner  is  the  owner  of  the  property  No.  303  East  12th 
Street,  in  the  Borough  of  Manhattan,  City  of  New  York,"  and 
"  That  your  petitioner  is  a  citizen  of  the  State  of  New  York,  a 
resident  of  the  Borough  of  Manhattan,  City  of  New  York,  and 
resides  within  200  feet  of  No.  190  Second  Avenue,  in  the  Bor- 
ough of  Manhattan,  City  of  New  York."  It  is  clear  that  the 
allegation  of  the  petition  is  in  full  compliance  with  the  statute, 
in  that  the  petitioner  shall  be  ja  resident  of  the  city  in  and  for 
which  the  certificate  is  sought  to  be  revoked.  It  is,  however, 
contended  that  there  is  a  failure  to  make  it  appear  that  the 
petitioner  is  a'taxpayer  of  the  city.  In  this  we  do  not  concur. 
It  is  alleged  that  the  petitioner  is  the  owner  of  real  estate,  which 
gives  rise  to  the  presumptive  fact  that  he  is  a  taxpayer.  It  is 
a  traversable  fact,  and  if  it  is  disclosed  upon  the  trial,  after 
issue  joined,  that  the  petitioner  is  nof  a  taxpayer,  then  the  pro- 
ceeding may  be  dismissed.  We  hold  that  the  allegation  is  ade- 
quate to  authorize  proof  upon  that  issue. 

That  part  of  the  order  directing  a  reference  is  reversed,  and 
in  other  respects  affirmed,  without  costs  of  this  appeal  or  in  the 
court  below.  The  respondent  may  serve  an  answer,  if  he  is  so 
advised,  within  ten  days. 

Patterson,  P.  J..  Ingbaham,  Claeke  and  Houghton,  JJ., 
concurred. 

Order  modified  as  directed  in  opinion,  without  costs,  with 
leave  to  respondent  to  answer  as  stated  in  opinion. 
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SUPREME  COUBT-SFECLAX  TEBM— SUFFOLK   COUITTY. 

May,  1907. 

matter  of  maynard  k  clement  as  state 
commission:er  of  excise  in  re  Joseph  h. 

BRADY. 

(54  Misc.  862.) 

Liquor  Tax  Law — Proximity  op  State  Hospital. 

The  provisions  of  the  Liquor  Tax  Law  that  traffic  in  liquor  shall  not  be 
permitted  within  a  half  mile  of  any  building,  premises  or  lands  occupied 
as  a  State  hospital  are  to  be  construed  liberally  in  favor  of  the  institution 
for  whose  protection  they  were  intended  and  render  such  traffic  unlawfid 
within  the  specified  distance  from  contiguous  lands  held  by  and  belonging 
to  a  State  hospital  and  cultivated  for  garden  truck. 

A  person  engaged  in  liquor  traffic  has  no  vested  rights  in  it  that  cannot 
be  controlled  or  prohibited  by  the  police  power  of  the  State. 

Application  for  an  order  revoking  and  cancelling  a  liquor 
tax  certificate. 

H.  H.  Kellogg,  for  petitioner.  * 

Joseph  M*  Belford,  for  respondent. 

Ceane,  J.  There  can  be  no  question  but  what  the  saloon  of 
Joseph  H.  Brady  is  within  a  half  mile  of  the  lands  of  the  Long 
Island  State  Hospital  at  Kings  Park.  Subdivision  1  of  section 
24  of  the  Liquor  Tax  Law  (Laws  of  1898,  chap.  112  as 
amended),  provides  that  traffic  in  liquor  shall  not  be  permitted 
within  a  half  mile  of  any  building,  premises  or  lands  occupied 
as  a  State  hospital.  I  do  not  see  how  the  words  "building, 
premises  or  lands  *^  can  be  confined  to  the  grounds  upon  which 
the  buildings  stand.  It  must  include  such  contiguous  property 
and  premises  as  are  used  by  and  belong  to  the  institution  and 
would  include  that  portion  of  the  premises  from  which  measure- 
ments were  made  in  this  case,  used  and  cultivated  for  garden 
trucL 
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The  tax  cases  cited  by  defendant's  counsel  are  not  applicable 
for  the  reason  that  the  words  of  the  exempting  statutes  exclude 
buildings  and  premises  not  exclusively  used  for  purposes  stated 
and  also  because  such  statutes  are  to  be  construed  very  strictly 
against  exemptions  from  taxation,  while  the  Liquor  Tax  Law  is 
to  be  construed  liberally  in  favor  of  those  institutions  like 
churches,  schools  and  State  buildings  which  are  permitted  to  be 
a  certain  distance  away  from  liquor  selling. 

Neither  has  the  defendant  any  vested  right  in  the  liquor  traffic 
which  cannot  be  controlled  or  prohibited  by  the  police  power  of 
the  State.  "  The  police  power  of  the  State,"  says  Mr.  Justice 
Field  in  Crawley  v.  Christensen,  137  U.  S.  91,  "  is  fully  com- 
petent to  regulate  the  business — ^to  mitigate  its  evils  or  to  sup- 
press it  entirely.  The  manner  and  extent  of  regulation  rests  in 
the  discretion  of  the  governing  authority.  It  is  a  matter  of 
legislative  will  only." 

The  Legislature  could  suppress  the  liquor  traffic  altogether 
and  then  the  defendant  would  be  obliged  to  close  his  place, 
although  his  reasons  and  arguments  advanced  now  would  be 
equally  applicable.  Likewise  the  Legislature  can  regulate  the 
traffic  by  prohibiting  the  sale  within  half  a  mile  of  State  grounds 
and  the  defendant  must  submit  to  the  uncertainties  and  chances 
of  this  particular  kind  of  business. 

The  case  of  Matter  of  CuUinan  (Burr  Certificate),  113  App. 
Div.  485,  simply  passes  upon  the  effect  of  a  stipulation  made  by 
attorneys  and  does  not  touch  the  main  question. 

Application  to  revoke  license  granted. 
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8UTBEME  COUBT— APF.  DIVISION— FIRST  DEFABTMSirr, 

May  81    1907. 

THE  PEOPLE  V.   GEORGE  BURNHAM. 

(119  App.  Div.  802.) 

(1).  Gbakd  Larceny— Stealing  of  Corporate  Monet  bt  Agent  Aia> 
Trustee— Penal  Code  §  528.  sub.  2. 
In  order  to  sustain  a  coDviction  under  subdivision  2  of  §  528  of  the 
Penal  Code  providing  that  a  person  haying  custody  of  the  property  of 
another  as  bailee,  agent  or  trustee,  etc.,  who  appropriates  the  same  with 
intent  to  defraud  the  true  owner  of  his  property  is  guilty  of  larceny,  it  is 
essential  to  show  an  "Intent  to  deprive  or  defraud*'  the  owner  of  his 
property  or  of  its  use.  It  is  not  essential  to  show  an  intention  by  the 
defendant  to  reap  any  personal  advantage  from  the  taking,  as  the  crime 
consists  in  the  intent  to  despoil  the  owner  of  his  property. 

(2).    Same— Intent  Essential. 

The  defendant  was  general  counsel  and  vice-president  of  an  insurance 
company  Several  claims  aggregating  a  large  sum  of  money  had  been 
made  against  the  insurance  company  by  di£Ferent  parties,  one  being  a 
claim  by  a  former  employee  for  moneys  claimed  to  have  been  advanced 
to  the  president  of  the  corporation,  a  brother  of  the  defendant  This 
claimant  asserted  the  validity  of  his  claim  both  as  against  the  corporation 
and  against  its  president  individually.  The  majority  of  these  claims, 
including  the  claim  against  the  president,  were  being  prosecuted  by  one 
attorney.  The  defendant,  acting  on  the  direction  of  the  executive  com- 
mittee of  the  corporation,  of  which  he  was  not  a  member,  settled  the 
claims  with  money  of  the  corporation  drawn  under  a  warrant  signed  by 
himself  and  a  majority  of  the  executive  conunittee. 

Held,  that  the  defendant  was  not  guilty  under  subdivision  2  of  g  628  of 
the  Penal  Code  unless  he  used  the  corporate  moneys  to  pay  a  claim  for 
which  the  corporation  was  not  liable. 

(3).    Same. 

That  the  fact  that  the  president  of  the  corporation  might  be  personally 
liable  for  one  of  the  claims  paid  did  not  establish  the  fact  that  the  cor- 
poration itself  was  not  jointly  liable,  the  claim  being  also  asserted  against 
it,  and  hence  the  facts  were  insufficient  to  sustain  the  judgment  of  con- 
viction. 

Held,  further,  that  the  evidence  as  a  whole  negatived  the  criminal 
intent  essential  to  conviction  under  the  statute. 

That  a  person  cannot  be  convicted  of  a  crime  without  proof  of  facts 
which  justify  a  conviction,  and  the  exclusion  of  evidence  which  would 
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have  proved  such  fact  on  the  objection  of  the  defendant  does  not  Justify 
an  affinnance  of  the  conviction. 

(4).    Same. 

That  the  exclusion  of  minutes  of  a  meeting  of  the  board  of  directors  at 
which  the  defendant  was  present,  which  authorized  the  action  taken  by 
him  in  settling  the  claims  was  error,  as  they  were  competent  to  show  that 
the  executive  committee  gave  authority  for  the  settlement  and  to  show 
the  good  faith  of  the  defendant  in  obeying  instructions. 

That  it  was  error  to  admit  entries  in  the  books  of  the  corporation  with 
which  the  defendant  had  nothing  to  do  and  of  which  he  had  no  knowledge 
showing  the  payments  made  in  settlement  of  the  actions,  for  the  books  of 
the  corporation  are  not  evidence  as  against  an  officer  in  a  criminal  prose- 
cution against  him. 

^    Same. 

That  It  was  error  to  admit  receipts  given  by  the  defendant  to  a  third 
person  for  the  deposit  of  canceled  checks  and  the  checks  themselves, 
which  indicated  that  they  had  been  passed  to  the  credit  of  the  Superin- 
tendant  of  Insurance,  such  evidence  merely  tending  to  prejudice  the 
defendant 

(6).    Samb. 

That  it  was  error  to  charge  in  substance  that  a  conviction  could  be  had 
upon  proof  that  the  defendant,  as  an  officer  of  the  corporation,  paid  a 
personal  claim  "asserted"  against  another  officer,  for  it  was  also  neces- 
sary to  find  that  the  daim  was  one  for  which  the  corporation  itself  was 
not  liable. 

Appeal  by  the  defendant,  George  Burnham,  the  younger, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
rendered  on  the  17th  day  of  December,  1906,  convicting  him  of 
the  crime  of  grand  larceny  in  the  first  degree. 

Morgan  J.  O'Brien,  for  the  appellant 

Robert  C,  Taylor,  for  the  respondent. 

IlYORAHAM,  J. : 

This  appellant  was  indicted  with  two  other  persons  for  grand 
larceny  in  the  first  degree.    The  indictment  contains  nine  counts, 
but  the  district  attorney  elected  to  proceed  upon  the  first  and 
13 
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second  counts.  The  first  count  is  based  upon  the  larceny  of  the 
sum  of  $7,500  of  the  Mutual  Keserve  Fund  Life  Association, 
and  the  second  count  alleges  that  the  three  defendants,  jointly 
having  in  their  possession,  custody  and  control  certain  goods, 
chattels  and  personal  property  of  the  said  association,  which  was 
the  true  owner  thereof,  to  wit,  the  $7,500  mentioned  in  the  first 
count  of  the  indictment,  did  feloniously  appropriate  the  said 
property  to  their  own  use,  with  intent  to  deprive  and  defraud 
the  said  corporation  of  the  same  and  of  the  use  and  benefit  there- 
of, and  the  same  goods,  chattels  and  personal  property  of  the 
said  corporation  did  feloniously  steal,  against  the  form  of  the 
statute  in  such  case  made  and  provided.  This  indictment  was 
based  upon  section  628  of  the  Penal  Code,  the  first  count  being 
the  1st  subdivision  of  that  section,  and  the  second  count  under 
the  2d  subdivision.  I  do  not  understand  that  the  district  attor- 
ney claims  to  sustain  the  conviction  under  the  first  count ;  but  it 
is  under  the  second  count,  based  upon  the  2d  subdivision  of  the 
section,  that  the  conviction  is  sought  to  be  upheld.  That  subdi- 
vision provides  that  "  a  person  who,  with  the  intent  to  deprive 
or  defraud  the  true  owner  of  his  property  or  of  the  use  and  bene 
fit  thereof  or  to  appropriate  the  same  to  the  use  of  the  takee,  or 
of  any  other  person  *  *  *  having  in  his  possession,  cus- 
tody or  control,  as  a  bailee,  servant,  attorney,  agent,  clerk,  trustee 
or  officer  of  any  person,  association,  corporation  ♦  ♦  *  any 
money,  property,  evidence  of  debt  for  contract,  article  of  value 
of  any  nature  or  thing  in  action  or  possession,  appropriates  the 
same  to  his  own  use,  or  that  of  any  other  person  other  than  the 
true  owner  or  person  entitled  to  the  benefit  thereof,  steals  such 
property  and  is  guilty  of  larceny. 

This  section  has  been  lately  under  discussion  both  in  this 
court  and  in  the  Court  of  Appeals,  in  the  case  of  People  ex  rel. 
Perkins  v.  Moss  (113  App.  Div.  329;  aflfd.  187  N.  Y.  410). 
The  Court  of  Appeals,  Judge  Gray  delivering  the  opinion  of  the 
majority  of  the  Court,  said :    "  It  is  apparent  that  what  con- 
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stitutes  the  crime  of  taking  the  property  of  another  for  the  use 
of  the  taker,  or  of  that  of  any  other  person  than  the  legal  owner 
is  the  intention  with  which  the  act  is  committed.  Under  the 
statute  the  crime  of  larceny  no  longer  necessitates  a  trespass; 
but  it  does  need  as  an  essential  element  that  the  "  intent  to  de- 
prive or  defraud  "  the  owner  of  his  property,  or  of  its  use,  shall 
exist.  The  intent,  by  necessary  implication,  as  from  its  place 
in  the  penal  statute,  must  be  felonious,  that  is  to  say,  an  intent 
without  an  honest  claim  of  right.  It  is  not  now  essential  as  it 
was  under  the  Roman  and  early  English  law,  that  the  intention 
of  the  taker  shall  be  to  reap  any  advantage  from  the  taking. 
The  statute  makes  the  crime  to  consist  in  the  intent  to  despoil 
the  owner  of  his  property.  That  is  necessary  to  complete  the 
offense  and  if  a  man,  under  the  honest  impression  that  he  has  a 
right  to  the  property,  takes  it,  it  is  not  larceny,  if  there  be  a 
colorable  title.  *  *  ♦  The  charge  of  stealing  property  is 
only  substantiated  by  establishing  the  felonious  intent.  With- 
out it  there  is  no  crime ;  for  it  would  be  a  bare  trespass.  It  is 
the  criminal  mind  and  purpose  going  with  the  act,  which  dis- 
tinguish the  criminal  trespass  from  a  mere  civil  injury. 
*  *  *  It  is  of  the  very  nature  of  crime  that  the  criminal 
act  shall  involve  the  violation  of  a  public  law  or  a  wrong,  which, 
because  grossly  immoral  and  vicious,  affects  the  public  injuri- 
ously." And  subsequently  calling  attention  to  section  648  of  the 
Penal  Code,  it  was  said :  "  This  section  is  an  expression  of  the 
emphasis  which  the  statute  lays  upon  the  intent  with  which  the 
property  of  another  is  taken.  It  is  a  qualification  of  the  pro- 
visions of  section  528  of  the  Penal  Code,  defining  what  shall 
constitute  the  crime  of  larceny.'*  In  the  consideration  of  this 
case,  therefore,  we  must  start  with  the  proposition  that,  to  sus- 
tain this  conviction,  we  must  find  that  this  defendant  appropri- 
ated money  of  the  Mutual  Reserve  Fund  Life  Association  in  his 
possession,  custody  or  control  to  his  own  use  or  to  that  of  another 
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person,  with  intent  to  deprive  or  defraud  the  true  owner  of  its 
property  or  of  the  use  and  benefit  thereof. 

This  defendant  had  been  elected  in  the  year  1898  a  director 
of  the  Mutual  Reserve  Fund  Life  Association  and  its  general 
counsel,  and  in  1900  he  had  been  elected  a  vice-president  and 
continued  as  general  counseL  Frederick  A.  Burnham,  his 
brother,  was  the  president  of  the  company  and  George  D.  Eld- 
ridge  was  a  vice-president.  The  executive  committee  for  the 
year  1900  consisted  of  Frederick  A.  Burnham,  George  D.  Eld- 
ridge  and  Richard  Deeves.  In  September  or  October,  1900,  one 
George  E.  Joseph,  an  attorney  at  law,  had  several  claims  against 
this  company  to  recover  for  some  of  which  actions  had  been 
brought.  Joseph,  who  was  a  witness  for  the  prosecution,  testi- 
fied that  he  had  commenced  as  attorney  an  action  by  one  Arm- 
strong against  the  Mutual  Reserve  Fund  Life  Association,  and 
an  action  by  Bendix  against  the  company ;  and  that  he  had  two 
claims  of  Abraham  Levy  and  one  of  Rosalie  Levy  against  the 
corporation. 

Prior  to  the  28th  of  February,  1899,  one  James  D.  Wells  had 
presented  to  the  company  a  written  statement  of  items  for  which 
he  claimed  that  he  was  entitled  to  be  paid  by  the  company. 
Wells  had  been  an  employee  of  the  company,  but  at  that  time 
had  either  resigned  or  been  discharged.  That  statement  having 
been  delivered  to  the  vice-president  of  the  company  on  the  28th 
of  February,  1899,  Wells  had  an  interview  with  the  vice-presi- 
dent in  relation  to  this  claim.  The  statement  contained  various 
items  of  alleged  disbursements  made  by  Wells,  is  beaded 
"  Memo,  of  disbursements  by  J.  D.  Wells,"  and  aggregates  some- 
thing over  $12,000.  One  of  those  items  is  "  F.  A.  Burnham, 
$5,575."  At  this  interview  Wells  said  in  relation  to  this  item: 
^'It  is  money  I  paid  out  for  the  company  at  Mr.  Burnham's 
request  and  I  expect  the  company  to  reimburse  me  for  it.  If 
the  company  does  not  reimburse  me  for  it  I  shall  make  a  claim 
upon  Mr.  Burnham  for  its  reimbursement"*  Wells,  who  was  a 
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witness  for  the  prosecution,  does  not  deny  this  statement  No 
settlement  having  been  arrived  at,  Wells  commenced  an  action 
against  Frederick  A.  Bumham  individually  to  recover  this 
item  of  $5,575,  alleging  in  the  complaint  that  it  was  money  that 
he  had  loaned  to  said  Burnham.  Subsequently  and  on  Septem- 
ber 20, 1900,  Joseph,  as  attorney  for  Wells,  under  the  firm  name 
of  Nichols  &  Bacon,  of  which  firm  he  seems  to  have  been  a  mem- 
ber, wrote  to  the  Mutual  Reserve  Fund  Life  Association  stating 
that  Mr.  James  D.  Wells  had  made  a  demand  upon  the  company 
for  a  statement  of  accounts  of  renewals  due  to  him  upon  Cana- 
dian business,  and  demanding  that  the  company  furnish  him 
forthwith  a  detailed  account  of  such  renewals  to  date.  Arm- 
strong, the  plaintiff  in  one  of  the  suits  against  the  company,  had 
had  a  contract  with  the  company  which  it  had  repudiated.  The 
computation  as  to  the  amount  which  could  be  claimed  under  the 
contract,  if  it  was  valid,  made  by  the  officers  of  the  company 
showed  a  total  in  the  neighborhood  of  $400,000.  An  action  upon 
a  similar  contract  had  been  brought  against  the  company  by  one 
Caldwell,  which  had  resulted  in  a  judgment  against  the  company 
for  upwards  of  $56,000,  which  judgment  had  been  reversed  by 
the  Appellate  Division  upon  the  ground  that  the  contract  was 
ultra  vires  (Caldwell  v.  Mutual  Reserve  Fund  Life  Assn.,  53 
App.  Div.  245),  but  from  this  judgment  the  plaintiff  had  ap- 
pealed to  the  Court  of  Appeals.  Subsequently  that  appeal  was 
withdrawn,  and  the  new  trial  ordered  by  the  Appellate  Division 
was  pending  before  a  referee  where  it  is  still  undetermined. 
Joseph,  as  attorney,  represented  Armstrong,  who  was  the  owner 
of  this  claim  on  this  contract,  and  who  had  commenced  an  action 
against  the  company  on  a  policy  of  insurance  held  by  him,  and 
which  was  pending  at  the  time  of  the  settlement  upon  which  was 
based  this  prosecution.  Joseph  had  an  interview  with  the  de- 
fendant, who  was  the  general  counsel  of  the  company  and  was 
defending  these  actions  brought  against  the  company.  This  in- 
terview, which  seems  to  have  been  brought  about  at  the  request 
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of  Joseph,  who  had  made  repeated  efforts  to  see  the  defendant 
in  regard  to  his  claims  against  the  companj,  took  place  about 
the  end  of  September  or  the  beginning  of  October,  1900.  Ac- 
cording to  Joseph's  version  of  this  interview,  after  some  talk 
about  the  claims,  the  defendant  said :  "  Why  can't  we  settle  up 
all  these  matters  ?  "  to  which  Joseph  replied :  "  I  don't  know 
why  we  can't."  Burnham  then  asked  Joseph  how  much  he 
wanted,  and  that  matter  was  left  in  that  situation  for  a  subse- 
quent interview.  Joseph  consulted  with  his  clients  and  a  few 
days  later  again  saw  the  defendant  at  defendant's  office.  Joseph 
told  the  defendant  that  Wells  would  not  take  less  than  the  face  of 
his  claim,  which  was  $5,575;  that  he  demanded  in  the  Arm- 
strong case  $2,500,  in  the  Bendix  case  $500,  and  in  settlement 
of  the  Levy  claims  $2,000.  In  addition  he  stated  that  his  fees 
in  the  Wells  case  would  have  to  be  paid  by  the  company.  To 
that  the  defendant  said :  "  Well,  there  is  no  use  of  settling  these 
matters  while  the  Paterson  case  is  standing ; "  that  he  did  not 
want  to  settle  Joseph's  claim  unless  Joseph  could  get  Paterson 
out  of  the  way ;  Joseph  did  not  represent  Paterson  at  that  time 
and  said  to  the  defendant :  "  What  do  you  want  me  to  do  ? " 
Defendant  said :  "  Well,  I  would  like  to  tie  this  whole  thing  up 
in  escrow  until  we  get  Paterson  out  of  the  way,"  when  Joseph 
said :  "  If  I  am  going  to  undertake  the  job  of  getting  Paterson 
out  of  the  way  you  will  have  to  pay  for  that ;  "  and  the  defend- 
ant then  asked  Joseph  to  undertake  that  work.  Joseph  then  de- 
manded $3,000  as  the  sum  which  he  would  require  to  be  paid  to 
get  Paterson  out  of  the  way,  which  made  a  total  amount  of 
$13,500,  and  that  amount  was  finally  agreed  to,  which  would 
include  the  settlement  of  the  Paterson  litigation  with  the  com- 
pany. Joseph  testified  that  he  knew  that  Wells  was  very  inti- 
mate with  Paterson  and  could  control  hira,  and  he  was,  therefore, 
willing  to  have  the  settlement  depend  upon  his  being  able  to 
include  Paterson  in  the  settlement.  It  was  then  agreed  that  $6,- 
000  should  be  paid  upon  the  releases  of  the  Armstrong,  Bendix 
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and  Levy  claims,  and  $7,500  should  be  placed  in  what  was  called 
escrow,  dependent  upon  the  final  settlement  of  the  Paterson 
claim  and  the  delivery  of  general  releases  from  Wells  to  Bum- 
ham  and  to  the  company.  That  arrangement  was  subsequently 
carried  out;  $6,000  was  paid  to  Joseph  and  the  releases  of  the 
Armstrong,  Bendix  and  Levy  claims  were  delivered,  and  re- 
leases of  Wells  to  the  company  and  to  Burnham  individually, 
and  an  assignment  of  the  Wells  claim  against  Bumham  with  a 
check  for  $7,500  was  deposited  with  the  president  of  a  trust 
company,  to  be  delivered  when  the  Paterson  litigations  were 
finally  discontinued  and  settled.  Something  over  a  year  after 
this  these  litigations  were  finally  settled,  when  the  papers  that 
had  been  deposited  with  the  president  of  a  trust  company  were 
delivered,  the  releases  and  discontinuance  to  the  corporation  and 
the  check  for  $7,500  to  Joseph.  At  the  same  time  an  agreement 
was  made  by  Joseph  by  which  he  was  retained  by  the  company 
as  attorney. 

This  conviction  is  based  upon  the  claim  that  the  defendant 
was  guilty  of  larceny  in  appropriating  the  sum  of  $7,500  of  the 
money  of  the  Mutual  Reserve  Fund  Life  Association  for  the 
settlement  of  the  personal  claims  of  Wells,  against  Frederick 
A.  Bumham  individually.  To  justify  the  conviction  of  the 
defendant  the  People  are  bound  to  prove  two  propositions: 
First,  that  the  defendant  having  in  his  possession,  custody  or 
control  as  a  bailee,  servant,  agent,  clerk,  trustee  or  oflScer  of  the 
Mutual  Reserve  Fund  Life  Association  the  sum  of  $7,500  or 
some  other  sum  of  money,  appropriated  the  same  to  his  own  use 
or  to  that  of  any  other  person  other  than  the  true  owner  or  per- 
son entitled  to  the  benefit  thereof.  Second,  that  this  appropri- 
ation of  the  money  of  the  association  was  with  intent  to  deprive 
or  defraud  the  true  owner  of  its  property  or  of  the  use  and 
benefit  thereof  or  to  appropriate  the  same  to  the  use  of  the  taker 
or  any  other  person  or,  as  Judge  Gray  says,  prove  the  "  criminal 
mind  and  purpose  going  with  the  act.^' 
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The  defendant,  the  general  counsel  of  the  association,  made  a 
settlement  of  pending  litigations  against  the  company  in  which 
settlement  was  included  an  action  that  had  been  brought  against 
the  president  of  the  association  individually,  alleged  to  be  for 
money  loaned  to  him  and  paid  therefor  money  that  he  had  re- 
ceived from  the  company  for  that  purpose.  He  received  and 
could  receive  no  possible  benefit  or  advantage  from  the  settle- 
ment and  carried  out  faithfully  the  instructions  that  he  had 
received  from  the  officers  of  the  company.  The  individual  claim 
against  the  president  of  the  company,  which  was  included  in  this 
settlement,  was  based  upon  a  verified  complaint  in  which  it  was 
alleged  that  Wells,  the  plaintiff,  had  loaned  to  Frederick  A. 
Burnham  the  sum  of  $5,575.  The  president  of  the  company 
had,  by  a  verified  answer,  denied  every  allegation  of  the  com- 
plaint and  the  case  was  at  issue.  Wells  was  called  as  a  witness 
for  the  prosecution,  but  there  was  no  evidence  as  to  the  nature 
of  this  claim ;  that  there  ever  had  been  a  loan  to  Frederick  A. 
Burnham  or  that  the  entire  transaction,  whatever  it  was,  was  a 
transaction  for  which  the  company  was  not  liable  or  would  not 
have  been  bound  to  assume  any  liability  that  existed  against  its 
president.  The  settlement  was  directed  by  the  executive  com- 
mittee, of  which  the  defendant  was  not  a  member.  The  com- 
pany received  the  benefit  of  the  settlement ;  the  actions  against  it 
were  discontinued;  the  persons  making  the  claims  against  it 
released  the  company  from  liability  to  them,  and  from  Joseph's 
testimony,  with  the  deposit  of  the  money  to  make  the  final  pay- 
ment in  escrow,  it  would  appear  that  the  settlement  could  not 
have  been  completed  unless  Wells  was  paid  the  amount  of  his 
claim.  It  is  true  that  the  defendant  was  a  trustee  and  vice- 
president  of  the  company  and  also  its  general  counsel ;  that  he 
had  conducted  these  negotiations  for  a  settlement  and  had  re- 
ceived the  money  from  the  company  under  a  warrant  signed  by 
himself  and  a  majority  of  the  executive  committee,  and  assuming 
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that  he  was  responsible  for  the  determination  to  settle  this  liti- 
gation^ which  would  include  a  claim  against  the  president  of  the 
company  individually,  there  could  be  no  wrongful  appropri- 
ation of  the  company  money  unless  it  was  used  to  pay  a  claim 
for  which  the  corporation  was  not  liable.  Whether  or  not  the 
president  of  the  company  was  also  liable  to  the  creditor  was  en- 
tirely immaterial.  I  have  searched  this  record  in  vain  to  find  a 
particle  of  evidence  that  the  claim  of  Wells  that  was  settled  was 
a  claim  for  which  the  corporation  was  not  liable.  Wells  had 
presented  to  the  company  this  identical  claim,  for  which  he  sub- 
sequently sued  the  company's  president  and  demanded  that  the 
company  pay  him  that  amount ;  and  in  explanation  of  that  claim 
he  told  the  vice-president  that  that  amount  was  money  he  had 
paid  out  for  the  company  at  Frederick  A.  Bumham's  request, 
and  he  expected  the  money  to  reimburse  him  for  it.  Thus  upon 
the  record  as  it  stands.  Wells  had  made  this  as  a  claim  against 
the  company  on  the  ground  that  it  was  money  paid  out  for  the 
company  at  the  request  of  its  president.  In  addition  to  the 
amount  involved  in  the  action  against  the  president,  there  was 
a  claim  by  Wells  against  the  company  which  had  never  been 
withdrawn,  and  which  the  company  might  have  to  meet.  Tak- 
ing the  whole  evidence  together,  the  settlement  of  the  several 
litigations  and  claims,  including  this  claim  against  the  company 
authorized  by  the  responsible  officers  of  the  company,  entered 
into  under  their  authority,  and  their  instructions  literally  car- 
ried out,  even  if  such  a  settlement  incidentally  benefited  the 
president  of  the  company,  and  possibly  would  entail  some  civil 
liability,  is  not  sufficient  to  sustain  a  conviction  that  this  de- 
fendant had  misappropriated  the  money  used  in  carrying  out 
that  settlement  and  was  guilty  of  larceny. 

But  when  we  come  to  consider  the  second  condition  that  must 
be  proved  to  justify  a  conviction,  viz.,  the  criminal  intent  of  the 
defendant,  it  seems  to  me  that  the  evidence  taken  as  a  whole 
clearly  negatives  such  an  intent.    It  appeared  without  contradic- 
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tion  that  before  the  settlement  was  actually  carried  out  and  this 
money  fully  paid,  various  attacks  had  been  made  upon  this  com- 
pany by  Wells  and  by  a  man  named  Paterson,  who  was  closely 
associated  with  him,  and  that  these  charges  had  resulted  in  vari- 
ous criminal  proceedings  being  taken  against  Paterson,  and 
various  actions  for  libel  commenced  against  Wells  and  Pater- 
son by  officers  of  the  company  and  by  the  company.  Paterson 
had  also  commenced  an  action  for  malicious  prosecution,  claim- 
ing $50,000  damages.  In  these  litigations  the  corporation  was 
represented  by  Mr.  Edward  C.  James,  a  prominent  member  of 
the  New  York  bar.  Acting  under  instructions  from  the  com- 
pany, the  defendant  had  taken  measures  to  ascertain  whether 
these  litigations  could  be  settled. 

After  the  last  interview  with  Joseph,  the  defendant  reported 
to  Mr.  Eldridge,  first  vice-president  of  the  company,  Mr.  Fred- 
erick A.  Burnham,  the  president,  being  then  absent.  It  was 
ascertained  that  the  total  amount  that  Armstrong  could  claim 
on  his  contract  would  be  upwards  of  $400,000,  if  the  contract 
should  be  sustained,  and  the  amount  for  which  this  claim,  with 
the  other  mentioned,  could  be  settled  was  stated  to  be  $13,600. 
Eldridge  said  that  this  should  be  considered  by  the  executive 
committee  and  nothing  further  was  done  until  the  return  of  Mr. 
Frederick  A.  Burnham,  when  Mr.  Eldridge,  Mr.  Frederick  A. 
Burnham,  Mr.  Edward  C.  James  and  the  defendant  had  a  con- 
ference upon  the  question  as  to  what  should  be  done  in  relation 
to  this  offer.  It  seems  that  this  corporation,  which  had  been 
prior  to  that  time  an  assessment  corporation,  had  made  or  was 
about  to  make  an  application  to  the  Insurance  Department  to 
conduct  its  business  upon  what  is  called  a  "  straight  premium 
basis."  The  charges  that  had  been  made  by  Wells  and  Paterson, 
and  out  of  which  the  libel  suits  and  the  action  for  malicious 
prosecution  had  grown,  would  be  republished  if  the  actions  were 
tried,  and  the  officers  of  the  company  had  to  consider  this  fact 
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in  relation  to  its  effect  upon  its  application.  The  defendant 
stated  that  this  settlement  involved  the  discontinuance  of  Wells* 
action  against  the  president  of  the  corporation,  and  there  was 
then  a  discussion  as  to  what  should  be  done.  The  evidence  is 
that  both  Frederick  A.  Bumham  and  Eldridge  strenuously  ob- 
jected to  the  settlement  of  Wells'  claim,  but  that  Mr.  James 
strongly  advised  them  to  make  that  settlement;  that  there  was 
an  element  of  danger  in  the  Armstrong  contract  which  alone 
justified  the  company  in  making  the  settlement,  as  that  contract 
might  involve  the  liability  of  the  company  for  a  large  amount. 
Frederick  A.  Bumham  and  Eldridge,  being  a  majority  of  the 
executive  committee,  finally  agreed  to  follow  Mr.  James'  advice, 
and  they  prepared  what  is  called  a  warrant  directing  the  prepar- 
ation of  a  check  for  the  amount  required  to  effect  its  settlement, 
which  was  delivered  to  the  defendant.  Mr.  Jam^s  is  dead,  and 
Eldridge  and  the  defendant  testified  as  to  what  happened  at  this 
conference,  which  resulted  in  the  settlement  of  the  controversy 
and  the  payment  of  the  money ;  but  the  entry  upon  Mr,  James' 
diary  shows  that  he  had  such  a  conference  on  the  day  named. 
I  cannot  see  that  there  is  any  evidence  to  justify  the  finding  of 
the  jury  that  this  settlement  was  in  bad  faith  and  with  intent 
to  defraud.  The  fact  that  in  an  action  based  upon  a  contract 
like  that  of  the  Armstrong  contract,  the  plaintiff  had  recovered 
a  judgment  on  the  trial,  and  that  that  judgment  had  been  re- 
versed in  the  appellate  court  upon  the  ground  that  the  contract 
was  ultra  vires,  certainly  was  not  a  final  determination  of  the 
claim,  the  settlement  of  which  would  be  evidence  of  bad  faith. 
Judgments  of  the  Appellate  Division  had  been  before  reversed, 
and  irrespective  of  the  fact  that  a  controversy  based  upon  a 
breach  of  that  contract  would  involve  the  expense  of  defending 
it,  it  cannot  be  said  to  be  evidence  of  bad  faith  or  intent  to  de- 
fraud that  the  officers  of  the  company  were  willing  to-  pay  a 
!«mall  amount  to  be  relieved  from  any  claim  under  it.  The  with- 
drawal of  the  libel  suits  and  the  action  for  malicious  prosecution, 
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and  the  ending  of  the  litigations  that  had  grown  out  of  these 
attacks  upon  the  company  and  its  officers,  cannot  be  said,  as  a 
matter  of  law,  to  be  an  injudicious  settlement  for  the  company 
to  make.  The  whole  case  against  this  defendant  is  thus  based 
upon  the  fact  that  Wells,  having  first  made  a  claim  against  the 
company  for  money  alleged  to  have  been  paid  out  for  its  benefit 
by  the  direction  of  the  president,  had  subsequently  brought  an 
action  against  the  president  individually  for  the  money  as  hav- 
ing been  loaned  to  him,  and  that  the  company  had  paid  that 
claim  as  a  condition  of  a  settlement  of  other  litigations  against 
it,  which,  if  the  company  had  been  unsuccessful,  would  have  in- 
volved a  much  greater  amount  than  was  paid,  without  any  evi- 
dence that  Wells'  claim  was  not  a  claim  against  the  company 
or  for  which  the  company  would  be  ultimately  liable,  and  with- 
out the  slightest  evidence  of  bad  faith  or  intent  to  defraud,  ex- 
cept the  mere  fact  that  the  action  that  was  settled  was  an  action 
against  the  president  individually.  It  seems  to  me  that  a  find- 
ing by  the  jury  that  this  was  in  bad  faith,  with  intent  to  de- 
fraud the  company,  was  without  evidence  to  sustain  it. 

In  the  absence  of  the  jury,  the  district  attorney  made  an  offer 
of  evidence,  some  of  which  was  incompetent,  but  part  of  which 
would  have  tended  to  show  the  nature  of  the  transaction  between 
Wells  and  Frederick  A.  Burnham  by  which  the  latter  received 
the  money  from  Wells.  The  defendant  objected  to  all  this  testi- 
mony, and  the  court  excluded  it  with  the  statement,  that  "  the 
wiser  course  would  be  to  exclude  this  testimony,  establish  the 
personal  claim,  and  then  we  can't  tell  how  the  case  will  unfold, 
and  there  may  be  something  which  develops  during  the  course  of 
the  trial  which  makes  it  competent,"  the  result  being  that  the 
case  was  left  barren  of  proof  to  show  that  the  claim  made  against 
Frederick  A.  Burnham  was  not  of  such  a  character  that  it  would 
be  and  was  in  fact  a  company  obligation  and  one  for  the  settle- 
ment of  which  the  funds  of  the  company  could  properly  be  used. 
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I  understand  that  a  person  cannot  be  convicted  of  a  crime  with- 
out proof  of  the  fact  which  justifies  a  conviction,  and  the  exclu- 
sion by  the  court  of  evidence  which  would  have  proved  such  f  act, 
on  objection  of  the  defendant,  will  not  justify  an  aflirmance  of 
the  conviction. 

There  were  several  rulings  upon  questions  of  evidence  which 
were  excepted  to  and  which,  I  think,  were  error.  There  was 
produced  by  the  People  and  identified,  the  minutes  of  a  meeting 
of  the  board  of  directors  at  which  a  report  was  made  in  relation 
to  the  actions  of  Morse,  Wells  and  Hill,  in  connection  with  the 
company.  This  was  marked  for  identification  and  subsequently 
oflFered  in  evidence  by  the  defendant,  but  was  objected  to  by  the 
People  and  the  objection  sustained.  The  defendant  also  ojffered 
a  resolution  of  a  meeting  of  the  board  of  directors  held  on  the 
7th  of  March,  1900.  Objection  to  the  admission  of  that  was  also 
sustained,  and  the  defendant  excepted.  At  both  of  these  meet- 
ings the  defendant  was  present,  and  at  both  meetings  the  execu- 
tive committee  were  authorized  to  take  action  in  relation  to  the 
claims  of  Wells  and  Paterson.  I  think  the  record  of  those  meet- 
ings was  clearly  competent  as  showing  the  authority  of  the 
executive  committee  to  act  in  the  settlement  of  the  Wells  and 
Paterson  claims,  and  bearing  upon  the  good  faith  of  this  defend- 
ant in  obeying  the  instructions  of  a  majority  of  the  executive 
committee  in  relation  to  these  settlements. 

There  was  also  evidence  admitted  against  the  objection  and 
exception  of  the  defendant  in  relation  to  the  entry  in  the  books 
of  the  corporation  respecting  this  payment,  which  was  incom- 
petent as  against  this  defendant.  He  was  not  shown  to  have 
had  anything  to  do  with  these  books,  or  any  knowledge  of  their 
contents,  or  any  connection  with  the  entries.  In  the  absence  of 
evidence  of  such  knowledge  or  connection  with  the  entries  the 
books  of  a  corporation  are  not  evidence  against  an  oflScer  of  the 
corporation  in  a  criminal  prosecution.  {Rvdd  v.  Robinson,  126 
N.  Y.  113.) 
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I  think  the  admission  in  evidence  of  the.  receipt  given  by  the 
defendant  to  Qeorge  B.  Paterson  for  the  deposit  of  the  canceled 
checks  and  the  checks  themselves  which  indicated  that  thej  had 
passed  to  the  credit  of  the  Superintendent  of  Insurance  was 
error  that  would  require  a  reversal  of  the  judgment 

These  exhibits  had  no  possible  relation  to  or  connection  with 
the  corporation  of  which  the  defendant  was  counsel  and  an  offi- 
cer, or  with  the  transaction  which  was  then  under  investigation. 
The  fact  that  these  checks  had  been  indorsed  by  the  person  who 
then  occupied  the  position  of  Superintendent  of  Insurance  would 
tend  to  prejudice  the  jury  against  the  defendant.  The  evidence 
was  entirely  incompetent  and  could  have  only  been  introduced 
to  prejudice  the  jury  against  the  defendant,  which,  from  the 
insinuations  in  the  questions  of  the  district  attorney  and  the 
statement  of  what  he  intended  to  prove  in  relation  to  them,  they 
were  calculated  to  do.  After  the  cross-examination  of  the  de- 
fendant had  ended  counsel  for  the  defendant  moved  to  strike 
out  all  of  the  cross-examination  of  the  defendant  directed  to  the 
subject  of  this  transaction  or  alleged  transaction  between  some 
officer  of  the  Exempt  Firemen's  Association  and  Payn,  or  the 
United  States  Express  Company  or  any  one  else,  and  the  custody 
of  papers  delivered  to  the  defendant  by  Paterson.  This  motion 
was  denied  and  the  defendant  excepted. 

There  are  other  exceptions  to  rulings  upon  questions  of  evi- 
dence with  which  I  do  not  agree,  but  which  it  is  not  necessary 
to  discuss.  I  think,  however,  that  the  learned  trial  judge  en- 
tirely misconceived  the  construction  to  be  given  to  this  statute. 
The  jury  were  told :  "  Under  the  law,  therefore,  if  as  matter  of 
fact  the  money  of  the  association  was  illegally  and  wrongfully 
appropriated  to  pay  or  settle  a  private  claim  asserted  against 
Frederick  A.  Bumham,  and  if,  as  a  matter  of  fact^  the  defend- 
ant G^eorge  Bumham,  Jr.,  as  counsel  or  as  officer  of  the  associ- 
ation, aided  or  abetted  or  counseled  the  act  with  the  intent  to 
deprive  or  defraud  the  real  owner  (the  association)   of  the 
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money,  then  the  jury  might  find  that  Gteorge  Bumham,  Jr.,  the 
.<lefendant,  was  a  principal;  "  and,  further,  "  the  inquiry,  there- 
fore, might  be  pursued  along  these  lines :  First,  Was  the  money 
of  the  Mutual  Reserve  Fund  Life  Association  used  to  pay  a 
personal  claim  asserted  against  Frederick  A.  Bumham? 
Second,  Was  this  result  aided  and  abetted  by  the  defendant  ? 
Third.  Did  he  intend  to  deprive  or  defraud  the  association  of 
its  money  ? " 

Now,  as  I  conceive,  much  more  was  required  than  to  prove 
that  the  money  of  the  Mutual  Reserve  Fund  Life  Association  was 
used  to  pay  personal  claims  asserted  against  Frederick  A.  Burn- 
ham.  In  addition  to  that,  to  justify  a  conviction,  it  was  neces- 
sary to  prove  that  the  claim  was  one  for  which  the  corporation 
of  which  Frederick  A.  Bumham  was  president  was  not  liable. 

Again,  the  court  charged :  "  Even  if  the  Wells  claim  was  not 
to  be  paid  to  the  extent  of  $5,575,  but  if  it  was  agreed  that  up- 
wards of  $500  of  the  settlement  was  to  be  applied  towards  the 
settlement  of  the  claim  you  would  be  justified  in  finding  the  de- 
fendant guilty  of  grand  larceny,  assuming,  of  course,  the  finding 
is  warranted  by  the  facts  and  the  law  as  laid  down  to  you.^' 

As  I  read  this  evidence  the  settlement  of  the  whole  contro- 
versy was  dependent  upon  the  payment  of  Wells*  claim,  and 
that  by  the  payment  to  Wells  of  his  claim  the  company  was  en- 
abled to  get  out  of  existence  all  of  the  claims,  including  what- 
ever claims  Wells  had  against  the  company ;  but  by  concentrating 
the  attention  of  the  jury  solely  upon  the  individual  claim  as- 
serted against  Bumham,  without  allowing  them  to  consider  the 
fact  that  the  payment  of  that  claim  of  Wells  asserted  against 
Bumham  released  the  company  from  other  claims  and  demands 
which  might  have  seriously  embarrassed  it,  the  case  was  pre- 
sented to  the  jury  in  a  way  that  was  not  fair  to  the  defendant 

My  conclusion  is  that  the  testimony  as  a  whole  did  not  justify 
the  conviction  of  the  defendant,  and  that  there  were  errors  oom- 
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mittedy  both  in  rulings  upon  questions  of  evidence  and  in  the 
method  by  which  the  case  was  submitted  to  the  jury,  that  require 
us  to  order  a  new  trial. 

The  judgment  ia^  therefore,  reversed  and  a  new  trial  ordered. 

Laughlin,  Clarke,  Scott  and  Lambeet,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  ordered. 
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SUPREME  COUBT— APF.  DIVISION— THIBD  DEP., 
May  24,  1907. 

THE  PEOPLE  V.  GEORGE  E.  MUNEOE. 

(119  App.  Div.  704.) 

RoBBBRT— First  Degree— Acquittal  op  Joint  Defendant. 

The  defendant  was  indicted  for  robbery  in  the  first  degree,  committed 
with  the  aid  of  an  accomplice  actually  present.  A  defendant  jointly 
indicted  was  acquitted,  but  the  facts  showed  every  element  of  robbery  in 
the  second  degree.  The  court,  without  objection,  failed  to  instruct  the 
jury  that  they  might  convict  the  defendant  of  robbery  in  any  less  degree, 
but  did  charge  the  law  as  though  the  charge  was  robbery  in  the  second 
degree.  A  conviction  in  the  first  degree  was  rendered,  but  a  sentence 
well  within  the  limits  prescribed  for  robbery  in  the  second  degree  was 
imposed.  Held,  that  no  injustice  had  been  done  or  substantial  right 
infringed  and  the  conviction  should  be  affirmed. 

(Per  Eellooo,  J.):  As  there  was  proof  that  other  parties  not  appre- 
hended had  aided  in  the  crime,  a  conviction  for  robbery  in  the  first  degree 
was  justified. 

Appeal  by  the  defendant,  George  E.  Munroe,  from  a  judg- 
ment of  the  Albany  County  Court,  rendered  on  the  11th  day  of 
December,  1906,  convicting  him  of  the  crime  of  robbery  in  the 
first  degree. 

Rollin  B.  Sanford,  for  the  appellant 

Oeorge  Addington,  for  the  respondent 

Smith,  P.  J. : 

By  the  indictment  the  defendant  Munroe  and  one  William 
Barry  were  accused  of  the  crime  of  robbery  in  the  first  degree. 
It  was  charged  that  the  said  Munroe  and  said  Barry  jointly, 
each  being  the  accomplice  of  the  other  and  actually  present  at 
the  time,  did  feloniously  assault  one  Colbert  and  did  feloniously 
steal,  take  and  carry  away  from  the  person  of  said  Colbert 
14 
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against  his  will  by  means  of  force  and  violence  certain  moneys, 
to  wit,  the  sum  of  eight  dollars.  Upon  the  trial  Colbert  swore 
that  Munroe  and  Barry  assaulted  him  upon  Liberty  street  in 
the  city  of  Albany  about  twelve  o'clock  on  the  night  of  the  16th 
of  August,  1906,  and  by  violent  means  took  from  him  about 
eight  dollars  in  money.  By  the  evidence  of  two  policemen  who 
were  near  the  place  and  afterwards  arrested  the  defendants, 
there  were  four  people  together.  No  one  testified  to  the  robbery 
excegt  the  complainant  himself.  An  explicit  denial  is  made  by 
both  of  the  defendants.  The  learned  county  judge  charged  the 
jury  that  the  defendants  were  charged  with  robbing  the  com- 
plainant Colbert,  and  described  in  detail  the  evidence  of  Col- 
bert as  to  how  he  was  robbed  by  the  defendants  jointly,  and  then 
charged :  "  If  you  find  one  of  the  defendants  guilty  and  the 
other  not  guilty  you  should  return  such  a  verdict  specifying  the 
one  who  is  guilty  and  the  one  who  is  not  guilty.  If  you  find  the 
defendants  both  guilty,  then  your  verdict  should  conform  to 
such  finding.  If  you  find  both  of  the  defendants  not  guilty, 
then  your  verdict  should  be  in  favor  of  both  defendants,"  After 
this  charge  the  jury  found  the  defendant  Munroe  guilty  as 
charged  and  foimd  the  defendant  Barry  not  guilty.  Thereupon 
the  defendant  Munroe  was  sentenced  to  three  years  in  the  State 
prison  at  Dannemora,  and  the  case  is  now  before  this  court 
upon  his  appeal. 

By  section  224  of  the  Penal  Code  robbery  is  defined,  as  far  as 
material  to  this  controversy,  as  the  unlawful  taking  of  personal 
property  from  the  person  of  another,  against  his  will,  by  means 
of  force  or  violence.  By  section  228  such  robbery  is  in  the  first 
degree  when  committed  by  one  armed  with  a  dangerous  weapon, 
or  aided  by  an  accomplice  actually  present.  By  section  229 
robbery  in  the  second  degree  is  an  unlawful  taking  accomplished 
by  force  or  fear  when  not  under  circumstances  amounting  to 
robbery  in  the  first  degree  but  accomplished  either,  first,  by  the 
use  of  violence,  or,  second,  by  putting  the  person  robbed  in  fear 
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of  immediate  injury  to  his  person.  By  section  230  robbery  in 
the  third  degree  is  any  crime  of  robbery  which  does  not  conjje 
within  the  definition  of  robbery  in  the  first  or  second  degree. 
The  punishment  for  robbery  in  the  first  degree  is  for  a  term  not 
exceeding  twenty  years;  in  the  second  degree  for  a  term  not 
exceeding  fifteen  years ;  in  the  third  degree  for  a  term  not  ex- 
ceeding ten  years.     (Penal  Code,  §§  231-233.) 

There  was  no  claim  upon  the  trial  and  no  evidence  that  the 
defendant  had  with  him  a  dangerous  weapon,  and  upon  the 
evidence  he  could  only  be  convicted  of  robbery  in  the  first  de- 
gree by  a  finding  of  the  jury  that  the  robbery  was  committed  by 
violence  or  fear  with  the  aid  of  an  accomplice  actually  present. 
The  indictment  charged  that  the  robbery  was  committed  by 
Munroe  with  Barry  as  an  accomplice  assisting  him.  The  Jury 
have  found  that  Barry  did  not  assist  in  the  robbery.  The  People 
cannot  sustain  the  conviction  upon  the  theory  that  one  of  the 
other  parties  in  the  crowd  was  the  accomplice  of  Munroe.  No 
such  question  has  been  submitted  to  the  jury  or  determined  by 
them.  Until  the  jury  have  determined  that  the  defendant  Mun- 
roe committed  this  robbery  with  the  aid  of  an  accomplice  actu- 
ally present  he  could  not  properly  be  convicted  of  robbery  in  the 
first  degree. 

By  section  444  of  the  Code  of  Criminal  Procedure  it  is  pro- 
vided that  upon  an  indictment  for  a  crime  consisting  of  differ- 
ent degrees,  the  jury  may  find  the  defendant  "  not  guilty  of  the 
degree  charged  in  the  indictment  and  guilty  of  any  degree  in- 
ferior thereto,  or  of  an  attempt  to  commit  the  crime."  Under 
the  charge  of  the  court  the  jury  have  determined  that  the  de- 
fendant Munroe  did  commit  robbery  by  means  of  force  and 
violence.  The  jury  were  not  told  that  in  order  to  convict  him  of 
robbery  in  the  first  degree  the  robbery  must  have  been  com- 
mitted by  the  defendant  with  an  accomplice  actually  present; 
nor  were  the  jury  told  that  they  might  convict  the  defendant  of 
any  lesser  degree  of  the  crime  charged,  although  the  jury  were 
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told  that  the  defendant  might  be  found  guilty  even  if  Barry  were 
found  not  guilty.  The  defendant's  counsel  made  no  complaint 
of  this  manner  of  the  presentation  of  the  case  to  the  jury,  and 
did  not  ask  a  charge  that  in  order  to  convict  of  the  crime  charged 
the  robbery  must  have  been  committed  with  the  aid  of  an  accom- 
plice actually  present  It  is  apparent  that  if  the  jury  had  been 
instructed  upon  these  points  they  would  have  returned  a  verdict 
of  guilty  of  robbery  in  the  second  degree  against  Munroe  in- 
stead of  robbery  in  the  first  degree.  They  have  necessarily 
found  the  defendant  Munroe  guilty  of  every  element  of  the 
crime  of  robbery  in  the  second  degree,  and  we  may  assume  that 
the  trial  judge  sentenced  him  for  the  only  crime  of  which  de- 
fendant could  be  found  guilty  under  the  charge  delivered. 

The  question  is  then  presented  whether  this  conviction  must 
be  set  aside  and  a  new  trial  granted,  when  it  was  strictly  in 
accordance  with  the  charge  made  by  the  trial  judge  and  con- 
stituted a  finding  of  every  element  of  robbery  in  the  second  de- 
gree. 

By  section  542  of  the  Code  of  Criminal  Procedure  it  is  pro- 
vided that  after  hearing  the  appeal  the  court  must  give  judgment 
without  regard  to  technical  errors  or  defects  or  to  exceptions 
which  do  not  aflFect  the  substantial  rights  of  the  parties. 

In  People  v.  Kerns  (7  App.  Div.  535,  540)  it  is  said:  "  This 
statute  goes  beyond  mere  technical  errors  and  defects  such  as 
were  cured  by  the  Statute  of  Jeofails  (2  R.  S.  728,  §  52).  It 
commands  the  court  not  to  reverse  a  conviction  unless  the  sub- 
stantial rights  of  the  defendant  have  been  infringed.'^ 

I  am  not  in  sympathy  with  a  technical  construction  of  the 
criminal  law  which  would  go  to  release  a  criminal  found  guilty 
of  every  element  of  a  crime,  although  perchance  improperly 
named  as  in  the  first  rather  than  in  the  second  degree,  where  the 
punishment  inflicted  is  far  within  the  punishment  prescribed  for 
either  degree  of  the  crime.  The  failure  of  the  jury  to  properly 
name  the  degree  of  the  crime  arose  from  the  failure  of  the  trial 
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judge  to  fully  instruct  them  upon  the  nature  of  the  crime  for 
which  the  defendant  was  being  tried,  to  which  failure  defend- 
ant's counsel  took  no  exception  at  the  trial.  No  injustice  has 
been  done,  no  substantial  right  has  been  infringed,  and  the  con- 
viction should  in  mj  judgment  be  affirmed. 

All  concurred;  Kellooo,  J.,  in  memorandum;  Coohbanb, 
J.,  not  sitting. 

Kellogg,  J.  (concurring) : 

I  concur  in  the  result  The  defendant  was  convicted  of  rob- 
bery in  the  first  degree.  The  mere  fact  that  the  punishment  in- 
flicted was  such  as  might  follow  a  conviction  of  robbery  in  the 
second  degree  does  not  warrant  an  affirmance  of  the  conviction  if 
it  is  determined  that  the  defendant  was  not  guilty  of  robbery  in 
the  first  degree  as  charged,  but  might  have  been  guilty  of  rob- 
bery in  the  second  degree.  The  question  is  whether  the  evidence 
justified  the  conviction  of  the  crime  charged,  not  whether  it 
justified  a  conviction  of  a  crime  not  charged  and  not  found 
against  the  defendant,  the  punishment  of  which  is  no  greater 
than  the  one  inflicted. 

The  evidence  tends  to  show  that  the  defendant,  Barry  and  two 
other  men  were  upon  the  street  together,  and,  when  the  com- 
plainant approached  them,  one  man  seized  his  arms  from  the 
rear  and  another  robbed  him  of  eight  dollars.  The  police  came 
and  the  two  defendants  were  arrested.  An  attempt  was  made 
to  arrest  the  other  two  persons  present,  but  they  escaped.  The 
officer  had  seized  the  coat  of  one  of  them,  but  he  tore  away  leav- 
ing part  of  the  coat  with  the  officer.  The  defendants  were 
strangers  to  the  complainant.  After  his  money  was  taken  and 
the  men  let  go  of  him,  the  complainant  says  he  saw  their  faces, 
and  after  the  defendants  were  arrested  he  recognized  them  as 
the  men.  Upon  search  of  Munroe  one  dollar  and  some  small 
change  was  found  in  his  trousers  pocket.    Upon  a  second  search 
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four  one-dollar  bills  were  found  in  a  small  wad  pressed  in  one 
of  the  upper  comers  of  the  pocket.  Upon  a  search  of  Barry  but 
eighteen  cents  were  found.  The  acquittal  of  Barry  does  not 
show  the  innocence  of  the  defendant,  and  is  not  so  inconsistent 
with  the  conviction  of  the  defendant  that  the  conviction  must 
fall.  The  evidence  is  quite  satisfactory  that  Munroe  is  one  of 
the  parties  who  took  the  complainant's  money.  It  is  not  clear 
which  of  the  other  three  persons  present  were  participants  iu 
the  act.  Neither  is  it  clear  that  all  three  participated  in  the  act. 
The  evidence  sufficiently  shows  that  aided  by  an  accomplice  actu- 
ally present  the  defendant  committed  the  act  charged.  The 
jury  have  found  that  Barry  did  not  assist  him,  or  if  he  did 
assist  him  was  not  responsible  for  his  aets.  The  identity  of  the 
particular  one  of  the  three  persons  present  who  actually  assisted 
the  defendant  is  not  clear,  nor  is  it  very  material. 

In  People  v.  Masseti  (7  N.  Y.  Supp.  839),  relied  upon  by 
the  appellant,  it  is  clear  if  any  crime  was  committed  it  was  com- 
mitted by  the  three  persons  acting  together,  and  it  was  held  that 
an  acquittal  of  the  two  was  inconsistent  with  the  conviction  of 
the  third,  and  the  conviction  was,  therefore,  set  aside.  But 
under  the  circumstances  of  this  case  the  acquittal  of  Barry  is 
not  inconsistent  with  the  defendant's  guilt  The  conviction  and 
judgment  should,  therefore,  be  affirmed. 

Judgment  of  conviction  affirmed. 
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SnPBEMB  COUBT-AFF.  DIVISION— THIBD  DEPABTHEITT, 

May,  1907. 

THE  PEOPLE  V.  FRED  STACY. 

(119  App.  Div.  748.) 

(1).      MaNSLAUOHTER— FIB8T  DeOBEE — ^EVIDENCB. 

Manslaughter,  first  degree.  The  defendant  was  indicted  for  causing 
the  death  of  his  wife  by  kicking  and  beating  her,  whereby  pieritonitis  of 
the. abdomen  set  in,  thereafter  causing  her  death.  Evidence  examined 
and  judgment  of  conviction  affirmed. 

(2).    Same — Dying  Declarations. 

When  it  appears  that  after  the  assault  the  person  injured  became  ill 
with  peritonitis,  lost  hope  of  recovery,  disposed  of  the  custody  of  her 
child  in  expectation  of  approaching  death,  and  received  the  last  rites  of 
the  church  in  the  belief  that  death  was  imminent,  declarations  made 
within  a  fraction  of  the  day  on  which  she  died,  stating  the  manner  in 
which  her  injuries  were  received  and  detailing  the  assault  by  the  defend- 
ant, are  admissible  against  him.  The  declarations  are  not  rendered  inad- 
missible by  reason  of  the  fact  that  the  attending  physician  held  out  some 
hope  of  recovery.  It  is  for  the  court  to  determine  from  all  the  circum- 
stances of  the  case  whether  such  declarations  were  made  under  the 
conviction  of  imminent  death. 

(8).    Same — ^Indictment — ^Pbnal  Code  §  189. 

Although  to  constitute  manslaughter  in  the  first  degree  the  assault 
must  be  made  "by  a  pc^rson  engaged  in  committing  or  attempting  to 
commit  a  misdemeanor  affecting  the  person  or  property  either  of  the 
person  killed  or  of  another,"  as  stated  in  subdivision  1  of  §  189  of  the 
Penal  Ckxle,  the  indictment  need  not  necessarily  charge  that  the  defendant 
was  engaged  in  committing  a  misdemeanor  if  the  facts  alleged  show  that 
he  was  engaged  either  in  the  commission  of  a  felony  or  a  misdemeanor. 
Thus,  an  allegation  that  the  defendant  did  unlawfully  and  feloniously, 
but  without  design  to  kill,  with  his  fists  and  feet,  assault,  strike  and  kick 
the  decedent  upon  her  abdomen  and  side,  thereby  inflicting  a  mortal 
wound  and  injuries  from  the  effects  of  which  she  soon  thereafter  died,  is 
sufficient,  for  such  acts  are  either  a  felony  or  a  misdemeanor,  and  it  is 
not  necessary  to  allege  the  conclusion  in  addition. 

Appeal  by  the  defendant,  Fred  Stacy,  from  a  judgment  of 
the  County  Court  of  Franklin  county,  rendered  on  the  25th  day 
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of  June,  1906,  convicting  him  of  the  crime  of  manslaughter  in 
the  first  degree. 

Charles  A.  Burke,  for  the  appellant 

Gordon  H.  Main,  for  the  respondent 

Chsstbb,  J. : 

The  defendant  and  his  wife,  Stella  Stacy,  prior  to  Sunday, 
October  29,  1905,  were  living  together  with  their  child,  a  little 
girl  then  about  three  years  of  age,  at  Lake  Titus  in  the  town  of 
Malone,  Franklin  county,  in  a  small  farm  house  near  the 
highway.  The  wife  had  been  away  from  home  on  that  day.  On 
her  return  about  five  o'clock  in  the  afternoon  she  stopped  for  a 
short  time  at  the  house  of  one  Benware,  a  neighbor  who  lived 
about  fifty  rods  distant  near  the  same  highway.  A  son  of  Ben- 
ware  testified  that  she  then  went  on  to  the  house  where  she  lived, 
and  in  five  or  six  minutes  he  saw  her  coming  away  from  her 
house  crying  and  screaming  and  leading  her  child  by  the  hand ; 
that  the  defendant  stood  near  the  corner  of  his  house  calling  her 
vile  names  and  told  her  that  she  had  been  running  for  five  years 
and  that  he  had  given  her  all  the  running  she  wanted  for  a  while. 
A  witness  who  had  boarded  with  the  Stacys,  but  who  was  absent 
at  the  time,  testified  that  he  returned  on  November  first  and 
that  two  days  thereafter  he  had  a  conversation  with  the  defend- 
ant about  his  wife  and  his  treatment  of  her ;  that  he  asked  him 
where  she  was  and  he  said  she  went  away  and  he  did  not  care 
if  she  did  not  come  back  and  that  the  treatment  she  got  was 
good  enough  for  her.  On  that  Sunday  night  the  defendant's 
wife  and  little  girl  remained  over  night  with  his  mother  who 
lived  about  a  mile  distant  from  him.  The  next  morning,  in  the 
absence  of  the  defendant,  the  deceased  returned  to  her  home  and 
got  some  clothing  for  herself  and  her  child  and  then  went  to 
Malone,  about  eight  miles  distant,  riding  most  of  the  way  with 
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her  child  on  a  load  of  lumber.  She  died  at  her  father's  house 
there  on  the  14th  day  of  November,  1905,  with  peritonitis  in 
the  lower  part  of  the  abdomen  the  right  side  caused,  in  the 
opinion  of  the  physician  who  attended  her  and  by  those  who 
made  a  post-mortem  examination  of  the  body,  by  external  vio- 
lence. There  were  several  marks  of  bruises  on  different  parts  of 
the  body,  two  of  them  on  the  right  groin  about  two  inches  in 
diameter  and  over  the  seat  of  the  inflammation  in  the  peri- 
toneum. For  several  days  after  the  deceased  reached  Malone 
she  was  up  and  about,  but  walked  lame  and  in  a  stooping  posi- 
tion, bent  down  on  the  right  side  and  held  herself  with  her  hand 
and  groaned  and  was  pale.  About  the  eighth  day  she  called  a 
physician  who  attended  her  daily  thereafter  until  the  day  be- 
fore she  died.  The  physician  who  attended  her  told  her  she  was 
in  a  very  serious  condition,  but  he  held  out  some  hope  to  her 
that  she  might  recover.  She  grew  worse,  however,  daily  until 
she  died.  She  said  repeatedly  to  different  persons  on  the  Sun- 
day preceding  her  death  that  she  knew  she  had  got  to  die  and 
on  that  day  she  sent  for  a  Catholic  priest  and  he  administered  to 
her  the  last  rites  of  her  church.  She  also  gave  her  child  to  her 
father  and  arranged  with  him  to  take  care  of  it  after  her  death. 
On  that  day  she  said  with  respect  to  the  manner  in  which  her 
injuries  were  received  that  Fred  Stacy,  her  husband,  kicked  her 
in  the  stomach  after  she  was  down,  with  the  heel  of  his  shoe  and 
that  he  kicked  her  in  the  side  and  stamped  on  her  with  his  shoe 
after  she  was  down.  The  same  declaration  in  substance  was 
made  by  her  to  several  persons  on  that  day,  to  some  of  whom 
she  showed  the  bruises  on  her  person  which  she  said  were  caused 
by  her  husband. 

The  defendant  denied  that  he  assaulted  his  wife  in  any  way 
on  the  day  in  question  or  that  he  called  her  names.  He  was 
arrested  on  the  thirteenth  or  fourteenth  day  of  November,  and 
before  that  and  after  she  left  him  he  had  done  nothing  to  ascer- 
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tain  where  she  was  and  he  had  not  heard  from  her  or  the  child 
during  that  time. 

The  physician  who  attended  the  deceased  testified  that  the 
peritonitis  which  caused  the  death  commenced  in  the  lower  part 
of  the  abdomen  about  opposite  the  external  bruise.  This  was 
corroborated  by  the  two  physicians  who  aided  him  in  making 
the  post-mortem  examination  of  the  body.  These  physicians 
also  agree  that  peritonitis  caused  by  external  violence  is  much 
less  rapid  in  its  development  than  when  caused  by  internal  in- 
fection. They  also  testified  that  all  the  vital  organs  of  the  de- 
ceased were  in  a  normal  condition. 

From  this  brief  summary  of  the  facts,  all  of  which  the  jury 
were  justified  in  finding  from  the  evidence,  their  verdict  against 
the  defendant  notwithstanding  his  denial  of  the  assault,  was 
fully  warranted  and  is  abundantly  sustained  by  the  testimony. 

The  appellant  urges  that  the  evidence  of  the  declarations  of 
the  deceased  were  improperly  received. 

We  think  a  sufiicient  foundation  was  laid  to  justify  the  receipt 
of  this  evidence.  It  is  the  condition  of  mind  of  the  declarant 
which  determines  the  question  of  the  admissibility  of  this  class 
of  proof.  The  evidence  clearly  indicates  that  she  believed  that 
her  death  was  near  at  hand  and  that  she  had  no  hope  of  recovery. 
The  fact  that  her  attending  physician  held  out  some  hope  to  her 
that  she  might  ultimately  recover  will  not  render  her  declarations 
inadmissible  if  the  court  can  see  that  she  had  given  up  all  hope  of 
recovery  (Elliott  Ev.  §  348),  and  it  was  for  the  court  to  deter- 
mine from  all  the  circumstances  in  the  case  whether  the  declar- 
ations were  made  by  the  deceased  under  the  conviction  of  ap- 
proaching and  imminent  death.  (People  v.  Smith,  104  N.  Y. 
491.)  She  died  within  a  fraction  of  a  day  after  having  made 
the  declarations  which  the  court  received.  She  had  disposed  of 
her  only  child  in  expectation  of  her  approaching  death  and  she 
had  received  the  last  rites  of  her  church  in  the  belief  that  death 
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was  imminent.  The  court,  therefore^  we  think,  correctly  re- 
ceived her  declarations  in  evidence. 

After  the  verdict  there  was  a  motion  made  to  arrest  judgment 
under  section  331  of  the  Code  of  Criminal  Procedure.  The 
ground  principally  urged  in  support  thereof  was  that  the  in- 
dictment did  not  state  facts  sufficient  to  constitute  a  crime.  The 
court  denied  the  motion  and  the  defendant  excepted.  The  in- 
dictment followed  the  form  prescribed  in  section  276  of  the 
Code  of  Criminal  Procedure.  By  it  the  grand  jury  in  express 
terms  accused  the  defendant  of  the  crime  of  manslaughter  in 
•the  first  degree,  and  states  that  such  crime  was  committed  as 
follows :  "  The  said  Fred  Stacy,  at  the  town  of  Malone,  in  the 
County  of  Franklin,  in  the  State  of  New  York,  on  the  29th  day 
of  October,  1905,  did  wrongfully,  unlawfully  and  feloniously, 
but  without  design  to  kill,  with  ;force  and  arms  with  his  fists 
and  feet  assault,  strike  and  kick  one  Stella  Stacy  upon  her  spine, 
abdomen  and  side,  thereby  inflicting  serious,  grievous  and  mor- 
tal woimds  and  injuries  upon  her,  the  said  Stella  Stacy,  from 
the  effects  of  which  said  wounds  and  injuries  the  said  Stella 
Stacy  thereafter  on  the  14th  day  of  November,  1905,  died, 
whereby  the  said  Fred  Stacy  did  commit  the  crime  of  man- 
slaughter in  the  first  degree ;  against  the  form  of  the  statute  in 
such  case  made  and  provided  and  against  the  peace  of  the  peo- 
ple of  the  State  of  New  York,  and  their  dignity." 

It  is  urged  that  this  indictment  does  not  charge  that  the  de- 
fendant committed  an  act  which  caused  the  death  while  engaged 
in  committing  a  misdemeanor ;  nor  does  it  allege  that  the  act  was 
committed  in  the  heat  of  passion,  or  by  means  of  a  dangerous 
weapon. 

Under  the  liberal  rules  now  existing  for  the  construction  of 
indictments,  we  think  this  one  must  be  sustained.  (Code  Crim. 
Proc.  §§  282,  283,  284,  285,  684.)  Under  these  rules  an  in- 
dictment must  be  held  good  if  it  contains  sufficient  averments  to 
inform  the  defendant  of  the  nature  of  the  accusation  against 
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him  and  enables  him  to  prepare  his  defense  and  when  the  record 
may  be  admitted  as  a  bar  to  a  second  prosecution  for  the  same 
oflFense  (People  v.  Willis,  158  N.  Y.  392),  and  no  indictment  is 
to  be  held  insufficient  by  reason  of  any  imperfection  in  matter 
of  form  which  does  not  tend  to  the  prejudice  of  the  substantial 
rights  of  the  defendant,  upon  the  merits.  (Code  Crim.  Proc. 
§  286.) 

Section  189  of  the  Penal  Code  defines  homicide  as  "  Man- 
slaughter in  the  first  degree,  when  conmiitted  without  a  design  to 
eflFect  death,  either : 

"  1.  By  a  person  engaged  in  committing,  or  attempting  to 
commit,  a  misdemeanor,  afiFecting  the  person  or  property,  either 
of  the  person  killed,  or  of  another ;  or 

'^  2.  In  the  heat  of  passion,  but  in  a  cruel  and  imusual  man- 
ner, or  by  means  of  a  dangerous  weapon." 

There  is  no  allegation  that  this  crime  was  committed  in  the 
heat  of  passion  or  by  means  of  a  dangerous  weapon  and,  there- 
fore, it  was  evidently  not  intended  to  lay  the  charge  against  the 
defendant  under  subdivision  2  of  this  section.  Nor  does  this 
indictment  in  express  terms  allege  that  the  defendant  was  en- 
gaged at  the  time  in  committing  or  attempting  to  commit  a  mis- 
demeanor affecting  the  person  who  was  killed,  but  the  facts 
stated  in  the  indictment  show  that  he  was  engaged  in  committing 
an  assault  upon  her.  If  it  were  not  for  the  allegations  that  the 
wounds  were  mortal  and  that  she  died  from  the  effects  of  the 
wounds  and  injuries  which  the  defendant  inflicted  upon  her, 
the  charge  would  amount  to  one  of  assault  in  the  second  degree 
under  subdivision  3  of  section  218  of  the  Penal  Code  or  to  an 
assault  in  the  third  degree  under  section  219  of  such  Code.  An 
assault  in  the  second  degree  may  be  punishable  by  imprison- 
ment in  a  State  prison  (Penal  Code,  §  221)  and  is,  therefore, 
a  felony.  (Id.  §  6.)  An  assault  in  the  third  degree  may  be 
punishable  by  imprisonment  (Id.  §  222)  in  a  penitentiary  or  a 
county  jail  (Id.  §  15)  and  is  a  misdemeanor.     (Id  §  6;  People 
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ex  rel.  Devoe  v.  Kelly j  97  N.  Y.  212.)  Under  an  indictment 
for  assault  in  the  second  degree  the  jury  would  have  the  right  to 
convict  the  defendant  of  that  crime  or  of  an  assault  in  the  third 
degree,  which  is  a  lesser  degree  of  the  same  crime.     (Id.  §  35.) 

The  facts  stated  in  the  indictment  show  clearly  that  the  de- 
fendant was  engaged  in  committing  either  a  felony  or  a  misde- 
meanor upon  the  person  of  his  wife.  One  or  the  other  of  these 
conclusions  necessarily  follow  from  the  facts  stated,  and  it  was 
unnecessary,  therefore,  to  allege  the  conclusions  in  addition  to 
the  facts  from  which  the  conclusions  are  drawn.  Nor  is  it  ap- 
parent how  any  substantial  rights  of  the  defendant  have  been 
prejudiced  by  the  failure  to  allege  the  conclusion  that  the  de- 
fendant was  engaged  either  in  the  commission  of  a  felony  or  of 
a  misdemeanor.  It  is  alleged  that  the  defendant  did  unlawfully 
and  feloniously,  but  without  design  to  kill,  with  his  fists  and  feet 
assault,  strike  and  kick  one  Stella  Stacy  upon  her  abdomen  and 
side,  thereby  inflicting  mortal  wounds  and  injuries  upon  her 
from  the  effects  of  which  she  soon  thereafter  died. 

The  case  appears  to  be  within  the  authority  of  People  v.  Mc- 
Keon  (31  Hun,  449),  where  it  was  held  that  a  defendant  was 
properly  convicted  of  the  crime  of  manslaughter  in  the  first 
degree  when  the  only  misdemeanor  he  was  engaged  in  commit- 
ting at  the  time  was  the  assault  and  battery  upon  the  person  of 
the  deceased,  which  produced  her  death.  While  that  case  was 
decided  under  the  definition  of  manslaughter  contained  in  the 
Revised  Statutes  (2  E.  S.  661,  §  6)  and  not  under  the  defini- 
tion contained  in  the  Penal  Code,  yet  there  is  no  essential  differ- 
ence between  the  two  cases  in  principle. 

The  contrary  doctrine  was  held  by  a  divided  court  in  the  case 
of  People  v.  Butler  (3  Park.  Cr.  Eep.  377),  but  the  Court  of 
Appeals  in  the  case  of  Buel  v.  People  (78  N.  Y.  500)  states  that 
the  doctrine  of  that  case  has  been  repudiated  by  many  authori- 
ties, which  are  there  cited.  See  also  the  report  of  the  Buel 
case  at  the  General  Term  (18  Hun,  487). 
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We  think  that  under  the  authorities  and  for  the  reasons  stated 
the  indictment  sufficiently  charges  the  defendant  with  the  crime 
of  manslaughter  in  the  first  degree  within  the  statutory  defini- 
tion of  that  crime  and  that  the  motion  in  arrest  of  judgment 
was,  therefore,  properly  denied. 

The  judgment  of  conviction  should  be  affirmed. 

Judgment  of  conviction  imanimously  affirmed 
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SUPREME  COUBT-APP.  DIVISION-SECOND  DEP., 
May  8,  1906. 

THE  PEOPLE  EX  REL.  EDWARD  BURNS  v.  MICHAEL. 
J.  FLAHERTY  AS  SHERIFF,  ETC. 

(119  App.  Div.  462.) 

(IX  Habbab  Ck>itFn8 — Abrest  for  Petit  Labceny  after  Failure  to 
Indict  for  Grand  Larceny. 
When  the  grand  jury  fails  to  indict  for  grand  larceny  and  directs  that 
the  accused  be  tried  at  Special  Sessions  in  the  city  of  New  York  for  petit 
larceny,  which  prosecution  is  begun  on  information  by  the  district  attor- 
ney, a  detention  on  a  commitment  by  the  judges  of  the  Special  Sessions 
is  not  illegal  upon  the  theory  that  the  accused  was  deprived  of  his  right 
to  a  jury  trial. 

(2).    Same. 

The  fact  that  the  grand  Jury  fails  to  indict  a  defendant  for  grand  larceny 
is  not  a  bar  to  a  prosecution  for  petit  larceny. 

(8).    Jtjrisdiction— Court  of  Special  Sessions. 

The  court  of  Special  Sessions  of  the  City  of  New  York  has  jurisdiction 
of  petit  larceny. 

(4).    Same— Charter  of  New  York  §  1410. 

§  1410  of  the  charter  of  New  York  dispensing  with  jury  trial  in  the 
Court  of  Special  Sessions  is  constitutional. 

Appeal  by  the  relator,  Edward  Bums,  from  an  order  of  the 
Supreme  Court,  made  at  the  Kings  County  Special  Term  and 
entered  in  the  oflSce  of  the  cleyk  of  the  county  of  Kings  on  the 
24th  day  of  December,  1906,  dismissing  a  writ  of  habeas  corpus 
and  remanding  the  relator  to  custody. 

F.  J.  Moissen  [Oeorge  Gru  with  him  on  the  brief],  for  the 
appellant 

Peter  P.  Smith,  Assistant  District  Attorney  [^John  F.  Clarke, 
District  Attorney,  with  him  on  the  brief],  for  the  respondent. 

Jenks,  J. : 

The  appellant,  arraigned  for  a  grand  larceny,  was  held  and 
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was  committed  to  the  sherifiF  of  Kings  county  to  answer  to  the 
grand  jury.  The  grand  jury,  by  its  foreman,  wrote  on  the  pa- 
pers :  "  Sent  to  Court  of  Special  Sessions  by  Grand  Jury  to  be 
disposed  of  as  petit  larceny.  December  7,  1906."  The  papers 
further  show :  "  Received  Court  of  Special  Sessions,  Second 
Division,  Dec.  7,  1906.  Received  at  District  Attorney's  Office, 
Brooklyn,  N.  Y.,  Dec.  7,  1906.''  The  district  attorney  of  Kings 
county  on  December  7,  1906,  laid  information  accusing  the 
relator  of  the  crime  of  petit  larceny.  The  relator  was  brought 
up  on  habeas  corpus  issued  on  December  15,  1906,  to  the  sheriflF 
of  Kings  county.  The  return  made  by  the  warden  of  the  Kings 
county  jail  on  December  17,  1906,  is  that  the  relator  was  de- 
tained by  virtue  of  a  commitment  dated  December  14,  1906, 
made  by  the  judges  of  the  Special  Sessions  of  Brooklyn,  N..  Y. 
The  defendant  traversed  the  return  stating  that  the  relator  was 
committed  to  the  county  jail  in  default  of  bail  upon  a  charge  of 
grand  larceny,  to  wait  the  action  of  the  grand  jury  of  said 
county  on  or  about  November  12,  1906,  that  the  grand  jury 
failed  to  indict  upon  the  charge  but  directed  that  the  relator 
be  tried  before  the  Court  of  Special  Sessions  of  the  city  of  New 
York  upon  a  charge  of  petit  larceny  without  the  consent  of  the 
relator,  thus  depriving  him  of  his  right  of  trial  by  jury.  The 
learned  Special  Term  dismissed  the  writ  and  remanded  the  re- 
lator.   I  think  that  the  order  must  be  affirmed. 

The  prosecution  for  petit  larceny  was  begun  by  the  informa- 
tion of  the  district  attorney  for  which  his  authority  is  section 
742  of  the  Code  of  Criminal  Procedure.  As  petit  larceny  is  a 
misdemeanor  (Penal  Code,  §  535),  the  Court  of  Special  Ses- 
sions has  jurisdiction.  (Code  Crim.  Proc.  §  64;  Greater  N.  Y. 
Charter  [Laws  of  .1901,  chap.  466],  §  1409.)  The  provision  of 
section  1410  of  the  Greater  New  York  charter  dispensing  with 
a  jury  trial  is  not  unconstitutional.  (People  v.  Stein,  80  App. 
Div.  357,  and  authorities  cited.)     The  traverse  does  not  di- 
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rectly  challenge  the  procedure  on  the  petit  larceny  charge,  which 
has  only  gone  to  a  commitment 

The  fact  that  the  grand  jury  has  failed  to  indict  the  defend- 
ant for  grand  larceny  is  not  a  bar  to  prosecution  for  petit  lar- 
ceny. {People  V.  Stein,  supra.)  The  legality  of  the  detention 
under  a  commitment  upon  the  information  for  petit  larceny  does 
not  depend  upon  the  question  as  to  what  the  rights  of  the  de- 
fendant were  under  a  charge  of  grand  larceny,  or  upon  the 
question  whether  the  grand  jury  had  statutory  authority  to  make 
the  specific  disposition  of  the  case  in  question.  Even  if  we  as- 
sume that  its  province  was  either  to  indict  or  to  dismiss  the 
charge,  its  disposition  was  not  any  step  in  the  procedure  for  a 
petit  larceny  which  was  initiated  by  the  information  laid  by  the 
distriiCt  attorney.  Even  if  the  grand  jury  had  dismissed  the 
charge,  the  district  attorney  had  full  authority  to  proceed  as  he 
has  done. 

HiBscHBBBQ,  P.  J.,  WooDWABD,  RiOH  and  Miller,  JJ,  con- 
curred. 

Order  affirmed. 
15 
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SUPBEMEOOUBT— APP.  DIVISION— FIBSTDEPABTMEirr, 

June  7,  1807. 

THE  PEOPLE  V.  JOSEPH  SOMME. 

(120  App.  Div.  20.) 

(1).    Practicing    Medicine— Public   Health    Law  §   158 — Burden   of 
Proof. 
The  burden  is  upon  one  charged  with  practicing  medicine  without  a 
license  to  show  that  he  has  been  duly  licensed  or  comes  within  the  exemp- 
tions provided  by  the  statute.    He  must  prove  either  registration,  or 
license  to  practice. 

(2).    Same. 

The  clause  in  §  158  of  the  Public  Health  Law  prohibiting  the  practice 
of  medicine  "  without  having  legally  received  the  medical  degree"  should 
be  construed  to  prohibit  practice  without  having  received  a  medical 
degree  which  legally  entitles  the  holder  to  practice.  Hence,  a  degree 
conferred  in  a  foreign  State,  but  not  recognized  by  the  Board  of  Regents, 
does  not  entitle  one  to  practice  medicine. 

(8).    Same. 

No  person  is  a  legal  practitioner  of  medicine  in  this  State  unless  he 
comes  within  one  of  three  classes;  ftrst,  those  who  registered  diplomas 
prior  to  1890;  9econd,  those  who  registered  licenses  since  1890;  and,  third, 
those  who  received  certificates  from  the  censors  of  medical  societies  under 
chapter  486  of  the  Laws  of  1874. 

(4).    Same. 

One  who  prefixes  "Dr."  to  his  name,  and  performs  operations  for 
money,  and  advertises  as  a  specialist  for  chronic  difficult  diseases,  etc., 
without  being  licensed  to  practice  in  this  State,  is  properly  convicted  of 
a  violation  of  g  158  of  the  Public  Health  Law. 

Inoraham,  J.,  dissented,  with  opinion. 

Appeal  by  the  defendant,  Joseph  Somxne,  from  a  judgment 
of  the  Court  of  Special  Sessions  of  the  First  Division  of  the  city 
of  New  York,  rendered  on  the  21st,  day  of  June,  1906,  convict- 
ing the  defendant  of  a  violation  of  section  153  of  the  Public 
Health  Law. 
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Willard  G.  Stanton,  for  the  appellant 

Robert  8,  Johnstone  of  counsel  [William  Travers  Jerome, 
District  Attorney]  y  for  the  respondent. 

Clakke,  J. : 

Defendant  was  convicted  by  the  Court  of  Special  Sessions 
for  a  violation  of  section  153  of  the  Public  Health  Law  in  that 
on  the  3d  of  April,  1906,  in  the  county  of  New  York,  he  did 
unlawfully,  without  having  legally  received  a  medical  degree 
and  without  having  received  a  license  according  to  law  which 
constituted  at  the  time  an  authority  to  practice  medicine  under 
the  laws  of  this  State  then  in  force,  then  and  there  assume  and 
advertise  the  title  of  doctor  and  M.  D.  in  such  a  manlier  as  to 
convey  the  impression  to  one  Katie  Farenga  that  he,  the  said 
Joseph  Somme,  was  then  and  there  a  legal  practitioner  of  medi- 
cine. 

The  evidence  showed  that  there  was  a  sign  in  the  defendant's 
window,  "  Dr  Somme,  Osteopath,"  and  on  the  bell  "  Dr.  J. 
Somme."  The  complainant  testified  that  she  said  to  defend- 
ant: "  '  Are  you  Dr.  Somme  ? '  He  said,  '  Yes.'  "  She  then 
described  her  condition  to  him,  the  defendant  asked  some  ques- 
tions and  in  reply  to  her  query,  "  Can  you  do  anything  for 
me  ?  "  said,  "  *  yes,  I  can  perform  an  operation.'  I  said,  '  can- 
not you  give  me  some  medicine  ? '  He  said,  ^  no,  medicine  will 
do  no  good.'  I  told  him  I  was  afraid  of  an  operation.  He 
said,  *  the  only  thing  for  you  is  a  good  scientific  operation.' " 
The  defendant  handed  her  his  card  which  read,  "  Dr.  Somme, 
334  Central  Park  West,  between  93d  and  94th  streets,  New 
York.  Hours  12-5  and  by  appointment."  She  said,  " '  How 
much  do  you  charge  for  an  operation  i '  He  said, '  I  charge  $50, 
but  seeing  you  are  not  a  rich  woman  I  will  charge  you  only 
$25.' "  Upon  another  occasion  she  saw  him  and  after  a  con- 
versation left  two  dollars  on  deposit. 
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She  saw  him  a  third  time  and  asked  to  have  her  husband 
present  at  the  operation.  He  said :  "  That  is  absurd.  I  could 
not  permit  any  one  to  witness  an  operation  like  that  *  *  * 
Don't  you  know  I  could  get  myself  into  a  lot  of  trouble  ?  I 
could  not  permit  such  things.  My  patients  do  not  even  tell  their 
husbands  about  it."  The  defendant  advertised  in  the  news- 
papers  as  follows :  "  Dr.  J.  Somme,  Osteopath.  Specialist  for 
all  chronic  difficult  diseases:  Safe,  scientific  treatment  334 
Central  Park  West,  near  93d  street" 

To  another  witness  defendant  said  he  was  a  specialist  and 
wanted  to  perform  an  operation  for  twenty-five  dollars  and  said 
the  advertisement  was  his.  The  defendant  testified  in  his  own 
behalf:  ^^  I  attended  a  medical  school  in  Indianapolis  called  the 
College  of  Medicine  and  Midwifery ;  I  am  a  graduate  in  medi- 
cine; I  attended  the  regular  sessions  there;  I  passed  an  oral 
and  written  examination;  I  received  a  diploma  as  doctor  of 
medicine ;  I  attended  the  final  examination."  He  admitted  that 
he  had  seen  the  first  witness  upon  two  occasions.  Section  153 
of  the  Public  Health  Law  (Laws  of  1893,  chap.  661,  as  amd. 
by  Laws  of  1895,  chap.  398,  and  Laws  of  1905,  chap.  455) 
provides  that :  "  Any  person  who  shall  append  the  letters  M.  D. 
to  his  or  her  name  (or  shall  assume  or  advertise  the  title  of 
doctor  or  any  title  which  shall  show  or  tend  to  show  that  the  per- 
son assuming  or  advertising  the  same  is  a  practitioner  of  any  of 
the  branches  of  medicine)  in  such  a  manner  as  to  convey  the 
impression  that  he  or  she  is  a  legal  practitioner  of  medicine  or 
of  any  of  its  branches  without  having  legally  received  the  medi- 
cal degree  or  without  having  received  a  license  which  consti- 
tuted at  that  time  an  authority  to  practice  medicine  under  the 
laws  of  this  State  then  in  force,  shall  be  guilty  of  a  misde- 
meanor." 

It  is  established  by  the  cases  in  this  State  that  in  a  prosecu- 
tion against  one  for  practicing  without  a  license  the  burden  is 
on  the  defendant  to  show  that  he  has  been  duly  licensed  or  comea 
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within  the  exemptions  provided  by  the  statutes.  (22  Am.  & 
Eng.  Ency.  of  Law  [2d  ed.]  787.) 

"  The  obligation  rested  upon  him  to  prove  either  registration 
or  license  to  practice,  else  he  stood  without  any  defense.  The 
law  casts  this  burden  upon  him.  (People  v.  Bontey,  21  N.  Y. 
St.  Repr.  173;  affd.,  117  N.  Y.  624,  on  opinion  below.)  '' 
(Suffolk  County  v.  Shaw,  21  App.  Div.  146,  150.) 

It  was  admitted  that  the  defendant  possessed  the  diploma  of 
a  medical  school  in  Indianapolis  called  the  College  of  Medicine 
and  Midwifery.  He  did  not  produce  any  other  authority  for  the 
assumption  and  use  of  the  title  of  doctor  or  M.  D.  The  grava- 
men of  the  section  of  the  statute  under  which  he  was  prosecuted 
is  that  he  should  not  assume  or  advertise  that  title  in  such  a 
manner  as  to  convey  the  impression  that  he  was  a  legal  practi- 
tioner of  medicine.  The  evidence  was  suflScient  as  to  the  manner 
of  the  use.  Putting  up  a  sign,  advertising  as  a  specialist  for  all 
chronic,  difficult  diseases,  discussing  symptoms  with  a  proposed 
patient,  advising  an  operation  and  receiving  money  in  part  pay- 
ment in  advance  therefor  are  facts  establishing  an  invitation  to 
the  public  to  come  to  him  for  medical  treatment,  and  clearly 
convey  the  impression  that  he  was  a  legal  practitioner  of  medi- 
cine or  some  of  its  branches. 

The  question  involved  in  the  case  at  bar  is,  what  do  the  words 
"  without  having  legally  received  the  medical  degree  "  mean  ? 
The  answer  requires  a  careful  examination  of  the  Public  Health 
Law.  Section  140  of  chapter  661  of  the  Laws  of  1893  provides 
that  "  No  person  shall  practice  medicine  after  September  first, 
eighteen  hundred  and  ninety-one,  unless  previously  registered 
and  legally  authorized,  or  unless  licensed  by  the  Eegents  and 
registered  as  required  by  this  article."  Section  145  (as  amd.  by 
Laws  of  1895,  chap.  636;  Laws  of  1896.  chap.  Ill;  Laws  of 
1901,  chap.  646,  and  Laws  of  1902,  chap.  243)  provides  for  the 
admission  of  candidates  to  examination  for  the  license  to  prac- 
tice medicine,  and  provides  that  the  candidate  must  present 
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satisfactory  evidence  that  he  (1)  is  of  lawful  age;  (2)  is  of 
good  moral  character;  (3)  has  the  proper  preliminary  education 
necessary  to  receive  the  degree  of  bachelor  or  doctor  of  medicine 
in  this  State ;  (4)  has  studied  medicine  for  a  prescribed  period 
of  time  in  a  medical  school  registered  as  maintaining  at  the 
time  a  satisfactory  standard,  and  (5)  has  either  received  the 
degree  of  bachelor  or  doctor  of  medicine  from  some  registered 
medical  school  (that  is,  under  the  definition  at  the  head  of  the 
article  a  medical  school,  college,  or  department  of  a  university, 
registered  by  the  Regents  as  maintaining  a  proper  medical 
standard,  and  as  legally  incorporated),  or  a  diploma  or  license 
conferring  full  right  to  practice  medicine  in  some  foreign 
country. 

Section  148  provides  that  "  On  receiving  from  a  State  Board 
(that  is,  a  board  of  medical  examiners  of  the  State  of  New 
York)  an  official  report  that  an  applicant  has  successfully  passed 
the  examinations  and  is  recommended  for  license,  the  Regents 
shall  issue  to  him  if  in  their  judgment  he  is  duly  qualified  there- 
for, a  license  to  practice  medicine."  Sections  149  and  150  pro- 
vide for  registration  of  the  license  in  the  county  where  the 
licensee  intends  to  practice,  before  commencing  practice. 

Section  151  provides  that  "  Hereafter  no  person  shall  register 
any  authority  to  practice  medicine  unless  it  has  been  issued  or 
indorsed  as  a  license  by  the  Regents.  No  such  registration  shall 
be  valid  unless  the  authority  registered  constituted,  at  the  time 
of  registration,  a  license  under  the  laws  of  the  State  then  in 
force.  No  diploma  or  license  conferred  on  a  person  not  actually 
in  attendance  at  the  lectures,  instruction  and  examinations  of 
the  school  conferring  the  same,  or  not  possessed,  at  the  time  of 
its  conferment,  of  the  requirements  then  demanded  of  medical 
students  in  this  State  as  a  condition  of  their  being  licensed  so  to 
practice,  and  no  registration  not  in  accordance  with  this  article 
shall  be  lawful  authority  to  practice  medicine." 

This  law  is  a  codification  of  the  previous  laws  bearing  upon 
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the  subject  From  an  examination  of  the  history  of  the  growth 
of  this  legislation  and  the  provisions  hereinbefore  alluded  to, 
it  follows  that  no  person  is  now  a  legal  practitioner  in  the  State 
of  New  York  unless  he  comes  within  one  of  these  three  classes : 
First,  those  who  registered  diplomas  prior  to  1890;  Second, 
those  who  registered  licenses  since  1890;  and  Third,  a  small 
class  who  received  certificates  from  the  censors  of  medical  socie- 
ties under  chapter  436  of  the  Laws  of  18Y4 ;  because  section  140 
(supra)  provides  that  no  person  shall  practice  medicine  after 
September  1,  1891,  unless  previously  registered  and  legally  au- 
thorized, or  unless  licensed  by  the  Regents  and  registered  as 
required  by  this  article.     (Public  Health  Law,  art.  8.) 

This  defendant  is  not  within  any  of  the  three  classes.  His 
claim  is  that  he  has  a  degree  of  M.  D.  from  an  Indiana  college. 
If  it  be  conceded  that  the  college  was  a  legitimate  institution 
with  power  to  grant  the  degree,  yet  that  degree  is  worthless  as  a 
license  to  practice  medicine  in  New  York  and  is  worthless  as 
a  preliminary  requirement  to  take  the  Regents'  examination  for 
a  license.  By  the  legislation  referred  to  a  medical  school  di- 
ploma conferring  the  title  M.  D.  does  not  serve  as  a  license  to 
practice  medicine  in  New  York.  Its  holder  is  required  to  pass 
the  Regents'  examinations.  He  cannot  be  admitted  to  the  ex- 
amination unless  he  has  received  the  degree  from  some  institu- 
tion approved  by  the  Regents.  If  he  succeeds  in  the  Regents' 
examination  a  Regents'  license  is  issued  which  is  the  sole  au- 
thority to  practice  medicine  and  which  must  be  registered  in 
the  county  clerk's  office  before  beginning  practice. 

Therefore,  when  we  consider  that  the  statute  prohibits  the 
assumption  or  advertisement  of  the  title  of  doctor  in  such  a 
manner  as  to  convey  the  impression  that  he  or  she  is  a  legal 
practitioner  of  medicine,  or  of  any  of  its  branches,  without 
having  legally  received  the  medical  degree,  the  words  "  without 
having  legally  received  the  medical  degree"  are  meaningless, 
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unless  interpreted  as  meaning  "  having  received  a  medical  de- 
gree such  as  legally  entitled  the  holder  to  practice." 

It  is  now  the  settled  policy  of  the  State  to  hedge  admission 
into  the  learned  professions  with  strict  requirements  in  order  to 
secure,  so  far  as  possible,  competent  services  to  patients  and 
clients  from  physicians  and  lawyers,  and  the  statutes  in  regard 
to  admission  to  the  bar,  as  well  as  to  the  practice  of  medicine, 
have,  to  some  extent,  gone  hand  in  hand.  Formerly  the  de- 
gree from  the  law  school  or  the  medical  school  in  and  of  itself 
entitled  the  holder  to  admission  to  practice.  Now  in  both  pro- 
fessions it  is  merely  a  preliminary  to  examination.  Light  is 
thrown  upon  the  legislative  intent  in  the  prohibitions  in  this 
statute  of  assumption  and  advertisement  of  the  title  M.  D.  or 
doctor  by  the  cognate  statute  in  reference  to  lawyers.  Section 
4  of  chapter  165  of  the  Laws  of  1898  (as  amd.  by  Laws  of  1899, 
chap.  225)  provides  that :  "  On  and  after  July  first,  eighteen 
hundred  and  ninety-nine,  it  shall  be  unlawful  for  any  person  to 
practice  or  appear  as  an  attomey-at-law,  *  *  *  to  hold 
himself  out  to  the  public  as  being  entitled  to  practice  law  as 
aforesaid,  or  to  assume  to  be  an  attorney  or  counsellor-at-law,  or 
to  assume,  use  or  advertise  the  title  of  lawyer,  or  attorney  and 
counsellor-at-law,  or  attomey-at-law,  or  counsellor-at-law,  or 
attorney,  or  counsellor,  or  attorney  and  counsellor,  or  equivalent 
terms  in  any  language,  in  such  manner  as  to  convey  the  im- 
pression that  he  is  a  legal  practitioner  of  law  or  in  any  manner 
to  advertise  that  he  either  alone  or  together  with  any  other  per- 
sons or  person  has,  owns,  conducts  or  maintains  a  law  office  or 
law  and  collection  office,  or  office  of  any  kind  for  the  practice  of 
law,  without  having  first  been  duly  and  regularly  licensed  and 
admitted  to  practice  law  in  the  courts  of  record  of  this  State." 
The  words  "  in  such  manner  as  to  convey  the  impression  that  he 
is  a  legal  practitioner  of  law  "  are  similar  to  the  words  of  the 
statute  under  consideration,  "  In  such  a  manner  as  to  convey  the 
impression  that  he  or  she  is  a  legal  practitioner  of  medicine." 
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Neither  the  lawyer  nor  the  doctor  coming  from  another  State, 
or  holding  a  degree  of  a  law  or  medical  school  in  another  State, 
can  hold  himself  out  or  advertise  in  such  a  manner  as  to  convey 
the  impression  that  he  is  a  legal  practitioner  of  either  profes- 
sion, unless  duly  and  legally  licensed  and  admitted  to  practice 
in  this  State  under  our  laws,  without  being  guilty  of  a  misde- 
meanor. 

As  said  by  the  Court  of  Appeals  in  Ottaway  v.  Lowden  (172 
N.  Y.  129),  in  reviewing  the  Public  Health  Law,  "these  acts 
♦  ♦  *  show  throughout  an  intent  on  the  part  of  the  Legis- 
lature to  protect  the  people  from  imposition  by  the  imleamed 
and  unskillful  who  may  nevertheless  obtain  from  institutions  in 
other  States  diplomas  purporting  to  assure  competency.  To  that 
end  the  certificate  of  the  Board  of  Regents,  based  upon  the  un- 
animous recommendation  of  a  board  of  medical  examiners,  is 
exacted,  and  the  requirements  of  license  and  registration  are 
insisted  upon     *     *     *." 

I  think  this  defendant  comes  within  the  spirit  and  the  letter 
of  the  statute  and  that  the  judgment  of  conviction  was  proper. 

The  judgment  appealed  from  should,  therefore,  be  affirmed. 

Pattbbson,  p.  J.,  McLaughlin  and  Lambebt,  JJ.,  con- 
curred; Inobaham,  J.,  dissented. 

Ingbaham,  J.  (dissenting) : 

The  information  alleges  that  the  defendant  "  without  having 
legally  received  a  medical  degree  and  without  having  received  a 
license  according  to  law  which  constituted  at  the  time  an  au- 
thority to  practice  medicine  under  the  laws  of  this  State  then  in 
force,  did  then  and  there  assume  and  advertise  the  title  of  Doc- 
tor and  M.  D.  in  such  a  manner  as  to  convey  the  impression  to 
one  Katie  Farenga,  that  he,  the  said  Joseph  Somme,  was  then 
and  there  a  legal  practitioner  of  medicine,  in  that  he,  the  said 
Joseph  Somme,  did  then  and  there  state  to  the  said  Katie 
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Farenga  that  he  was  then  and  there  a  physician  and  being  ad- 
dressed as  '  Doctor  Somme,'  did  respond  to  the  said  title  and 
name,  and  did  permit,  suffer,  cause,  and  procure  himself  to  be 
called  ^  Doctor '  and  on  a  window  in  certain  premises  there  com- 
monly called  number  334  Central  Park  West,  did  have  a  certain 
sign  and  writing  in  words  following,  to  wit,  '  Dr.  and  Mrs. 
Somme.' "  The  prosecution  is  based  upon  section  153  of  the 
Public  Health  Law  (Laws  of  1893,  chap.  661,  as  amd.  by  Laws 
of  1895,  chap.  398,  and  Laws  of  1905,  chap.  455).  That  sec- 
tion provides  that  "  any  person  who  shall  append  the  letters 
M.  D.  to  his  or  her  name,  (or  shall  assume  or  advertise  the  title 
of  doctor  or  any  title  which  shall  show  or  tend  to  show  that  the 
person  assuming  or  advertising  the  same  is  a  practitioner  of  any 
of  the  branches  of  medicine),  in  such  a  manner  as  to  convey  the 
impression  that  he  or  she  is  a  legal  practitioner  of  medicine,  or 
of  any  of  its  branches,  without  having  legally  received  the  medi- 
cal degree,  or  without  having  received  a  license  which  constituted 
at  that  time  an  authority  to  practice  medicine  under  the  laws  of 
this  State  then  in  force,  shall  be  guilty  of  a  misdemeanor."  The 
section  also  provides  a  penalty  for  practicing  medicine  within 
this  State  by  one  who  is  not  lawfully  authorized  and  so  registered 
according  to  law;  a  penalty  for  any  person  who  shall  fraudu- 
lently obtain  a  medical  diploma  or  shall  practice  medicine  under 
cover  of  a  medical  license  illegally  or  fraudulently  obtained; 
and  also  a  penalty  for  one  who,  after  conviction  of  a  felony, 
shall  attempt  to  practice  medicine. 

If  this  charge  had  been  one  of  practicing  medicine  in  viola- 
tion of  the  Public  Health  Law,  a  different  question  would  have 
been  presented.  As  I  read  the  section,  however,  the  prohibition 
against  a  person  assuming  or  advertising  the  title  of  doctor  in 
such  a  manner  as  to  convey  the  impression  that  he  or  she  is  a 
legal  practitioner  of  medicine  only  applies  where  the  person  has 
not  legally  received  the  medical  degree  or  has  not  received  a 
license  which  constituted  at  that  time  an  authority  to  practice 
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medicine  under  the  laws  of  this  State.  A  person  who  has  legally 
received  a  medical  degree  is  not  prohibited  from  calling  himself 
a  doctor  because  he  had  not  also  been  authorized  to  practice 
medicine.  The  construction  given  to  this  section  by  the  prevail- 
ing opinion  treats  the  words  "  without  having  legally  received 
the  medical  degree  "  as  synonymous  with  the  second  clause,  so 
that  under  this  construction  any  foreign  physician  coming  to 
this  State  and  appending  to  his  name  the  letters  "  M.  D.,"  un- 
less he  had  received  a  license  which  authorized  him  to  practice 
medicine  in  this  State,  would  be  guilty  of  a  misdemeanor,  a  con- 
struction which  seems  to  me  to  be  at  variance  with  the  express 
intention  of  the  Legislature.  A  person  has  "  legally  received 
the  medical  degree  "  when  that  degree  has  been  conferred  upon 
him  by  an  institution  authorized  by  law  to  grant  the  degree  of 
doctor  of  medicine.  Section  148  of  the  Public  Health  Law  pro- 
vides for  a  license  to  practice  medicine  and  section  153  prohibits 
any  one  from  practicing  medicine  in  this  State  without  having 
obtained  such  a  license.  But  a  person  is  entitled  to  call  himself 
a  doctor  if  he  has  received  such  a  license  or  if  he  has  legally  re- 
ceived the  medical  degree.  A  legal  degree  of  doctor  of  medicine 
seems  to  me  to  mean  one  issued  by  an  institution  authorized  by 
the  law  creating  it  to  issue  such  degrees.  I  think,  therefore, 
that  this  defendant  was  entitled  to  show  that  he  had  legally  re- 
ceived the  medical  degree,  and  the  degree  that  he  offered  in  evi- 
dence together  with  the  proof  that  the  institution  which  had  con- 
ferred it  was  an  institution  lawfully  authorized  to  grant  a 
degree,  having  been  excluded,  constituted  error  which  requires 
a  reversal  of  the  judgment. 

A  clear  distinction  between  what  is  necessary  to  entitle  a  per- 
son to  practice  medicine  and  what  justifies  a  person  in  assuming 
the  title  of  doctor  of  medicine  seems  to  me  to  have  been  entirely 
lost  sight  of  in  the  prevailing  opinion.  There  is  nothing  to 
justify  the  construction  that  a  degree  of  doctor  of  medicine,  in 
order  to  be  legal,  must  have  been  issued  by  a  medical  school 
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registered  by  the  Regents  as  maintaining  a  proper  medical  stand- 
ard and  as  legally  incorporated.  The  mere  fact  that  a  degree 
produced  by  the  defendant  "  is  worthless  as  a  license  to  practice 
medicine  in  New  York,  and  is  worthless  as  a  preliminary  re- 
quirement to  take  Regents'  examination  for  a  license  "  may  be 
conceded;  but  it  does  not  at  all  follow  that  it  is  worthless  to 
justify  him  in  appending  the  letters  "  M.  D."  to  his  name  or 
assume  or  advertise  the  title  of  doctor  in  such  a  manner  as  to 
convey  the  impression  that  he  is  a  legal  practitioner  of  medicine. 

Nor  is  there  any  analogy  between  a  person  assuming  the  title 
of  doctor  of  medicine  and  one  claiming  to  be  an  attorney  and 
counselor  at  law,  for  admission  to  practice  law  is  an  appointment 
to  a  public  office,  and  no  one  is  entitled  to  call  himself  an  attor- 
ney and  counselor  at  law  unless  he  has  been  duly  admitted  to 
practice. 

I  think,  therefore,  this  judgment  should  be  reversed  and  a 
new  trial  ordered. 

Judgment  affirmed. 

NOTE:— WHAT   IS   PRACTICING    MEDICINE   WITHIN  STATUTE 
REGULATING  PRACTICE. 

NEW  YOHE  STATUTE. 

The  practice  of  medicine  in  the  state  of  New  York  is  defined  in 
subdiv.  7,  sect.  1,  chap.  344,  Laws  1907,  repealing  art.  VIJLL  of  chap. 
661,  Laws  1893  and  acts  amendatory  thereof,  as  follows :  "  A  i)eison 
practices  medicine  within  the  meaning  of  this  act,  except  as  herein- 
after stated,  who  holds  himself  out  as  being  able  to  diagnose,  treat, 
operate,  or  prescribe  for  any  human  disease,  pain,  injury,  deformity 
or  physical  condition,  who  shall  offer  or  undertake,  by  any  means  or 
method,  to  diagnose,  treat,  operate,  or  prescribe  for  any  human  disease, 
pain,  injury  deformity,  or  physical  condition."  And  subdiv.  8  states 
that  a  "  physician  means  a  practitioner  of  medicine.'' 

TBEATMEirr  FOB  ALCOHOL  AKD  OPIUM  HABITS. 

A  person  who  describes  himself  as  a  doctor  and  holds  himself  out  to 
the  pubUc  as  competent  to  cure  the  opium  habit,  was  held  in  Benham 
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V.  State,  116  Ind.  112,  to  come  within  the  provisions  of  a  statute  mak- 
ing it  illegal  to  practice  medicine  without  a  license. 

And  one  who  claims  to  he  an  expert  in  the  treatment  of  alcoholism 
and  who  provides  a  remedy  therefor,  was  held  in  Springer  v.  District 
of  Columbia,  23  App.  D.  C.  59,  to  be  engaged  in  the  practice  of  medi- 
cine within  the  meaning  of  such  a  statute. 

ELECTRIC  AJSTD  MAGNETIC  TBEATMENT. 

Giving  electric  treatment  was  held  in  Davison  v.  Bohlman,  37  Mo. 
App.  676,  to  be  practicing  medicine  within  the  meaning  of  a  statute 
requiring  i)ersons  engaged  in  the  practice  of  "medicine  and  surgery,  to 
file  a  copy  of  his  or  her  diploma. 

A  magnetic  healer  who  styles  himself  "Professor"  and  claims  to 
be  a  healer  of  diseases,  the  treatment  of  which  consists  of  rubbing  the 
afflicted  part,  was  held  in  Parks  v.  State,  169  Ind.  211,  to  be  within 
the  terms  of  a  statute  requiring  a  license  of  those  who  announced  to 
the  public  a  readiness  to  cure  diseases,  or  who  affixed  to  their  names 
the  word  "Professor"  or  any  word  tending  to  designate  them  as 
practitioners  of  medicine  in  any  of  its  branches. 

The  Iowa  statute  providing  that  "any  person  shall  be  held  as 
practicing  medicine,  surgery  or  obstetrics,  or  to  be  a  physician, 
within  the  meaning  of  the  chapter,  who  shall  publicly  profess  to  be  a 
physician  surgeon,  or  obstetrician, '  and  assume  the  duties,  or  who 
shall  make  a  practice  of  prescribing  or  of  prescribing  and  furnishing 
medicine  for  the  sick,  or  who  shall  publicly  profess  to  cure  or  heal," 
was  construed  in  State  v.  Heath,  125  Iowa,  585,  to  be  applicable  to 
one  who  professes  to  be  a  magnetic  healer  and  cancer  specialist. 

USE  OF  APFABATUS. 

One  who  recommends  and  offers  for  sale  an  instrument  called  an 
^'oxygenor,"  which  such  person  claims  will  generate  oxygen  and  in- 
troduce it  into  the  body  as  a  cure  for  rheumatism,  etc.,  was  held- in 
People  V.  Lehr,  196  IlL  361,  Affirming  93  111.  App.  605,  not  to  be  en- 
gaged in  the  practice  of  medicine,  within  the  meaning  of  a  statute 
regulating  the  practice  of  medicine,  nor  is  such  statute  applicable  to 
one  who  treats  or  professes  to  treat,  operate  on  or  prescribe  for  any 
physical  ailment  or  any  physical  injury  to,  or  deformity  of  another. 
The  court  said  that  such  a  person  by  simply  offering  and  recommend- 
ing the  instrument  for  sale,  was  practicing  medicine  within  the 
meaning  of  the  statute  no  more  than  is  the  druggist  or  pharmacist 
who  sells  and  recommends  surgical  instruments,  atomizers  and  in- 
numerable other  appliances  used  by  the  afflicted. 
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OBSTETRICS. 

The  practice  of  obstetrics  was  held  in  State  v.  Welch,  129  N.  C.  679, 
to  come  within  the  meaning  of  a  statute  forbidding  the  practice  of 
medicine  without  a  license. 

FHOFBIETABY  HEMEDIES  AlV'D  PATENT  MEDICmES. 

In  State  v.  Van  Doran,  109  N.  C.  864,  the  court  said  that  an  unli- 
censed person  claiming  to  be  a  physician,  and  holding  himself  out  to 
the  world  as  such,  cannot,  after  examining  a  patient  who  has  asked 
his  services,  diagnosing  the  disease,  fixing  the  amount  or  price  for 
which  he  will  cure  the  patient  and  giving  him  a  prescription,  evade 
the  law  by  proving  that  the  medicine  administered  was  a  proprietary 
remedy  prepared  and  sold  by  him. 

The  administration  of  patent  medicine  as  the  assignee  of  the  pat- 
entee, was  held  in  Thompson  v.  Statts,  16  Wend.  396,  to  be  no  de- 
fense to  one  prosecuted  for  practicing  physic  without  being  author- 
ized by  law. 

But  the  court  in  the  Van  Doran  case  further  said  that  a  vendor 
of  patent  medicine  who  does  not  pretend  to  diagnose  diseases  and 
determine  which  of  his  remedies  is  proper  in  a  particular  case,  cannot 
be  regarded  as  a  violator  of  the  statute. 

FAMILY  BEMEDIES. 

The  domestic  administration  of  family  remedies  is  expressly  ex- 
empted in  sect.  14,  chap.  344,  Laws  of  N.  Y.  1907,  from  the  provisions 
thereof  with  reference  to  the  practice  of  medicine. 

OSTEOPATHY. 

A  person  who  undertakes  to  cure  diseases  by  manipulating  the 
patient's  body  by  rubbing,  kneading  and  pressing  it,  was  held  in 
Smith  V.  Lane,  24  Hun,  632,  not  to  come  within  the  provisions  of 
Chap.  436,  Laws  1874,  which  declares  it  to  be  a  misdemeanor  for  any 
iwrson  to  practice  medicine  or  surgery  who  is  not  authorized  to  do 
so  by  a  license  or  diploma  from  some  chartered  school.  With  reference 
to  the  effect  of  this  decision  as  an  authority,  see  remarks  by  the 
court  in  People  v.  Allcutt,  117  App.  Div.  646,  infra. 

With  reference  to  the  practice  of  osteopathy  in  New  York,  see  lat- 
ter part  of  section  14,  chapter  344  of  the  laws  of  1907,  which  makes 
special  provision  on  that  subject. 

Views  similar  to  those  expressed  in  the  Smith  case  were  held  in 
GouL  V.  Thompson,  24  Pa.  Co.  Ct.  667,  State  v.  McKnight,  131  N.  0. 
717;  Nelso^;^  v.  State  Board  of  Health,  108  Ky.  769. 
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And  one  who  holds  hunself  out  to  the  public  aa  able  to  cure  di- 
seases by  means  of  drugless  treatment,  by  massage,  manipulation  of 
the  muscles,  bones  and  spine,  baths  and  physical  culture,  and  by 
advising  patients  with  reference  to  diet,  and  who  receives  a  fee  for 
his  services,  was  held  in  State  v.  Biggs,  133  N.  C.  729,  not  to  be  guilty 
of  practicing  medicine  or  surgery  without  a  license. 

The  "  system  of  rubbing  and  kneading  the  body,  commonly  known 
as  osteopathy  "  was  held  in  State  v.  Liffring,  61  Ohio  St.  39,  not  to  be 
an  "  agency,'*  within  the  meaning  of  92  Ohio  Laws,  p.  44,  which  is  an 
act  to  regulate  the  practice  of  medicine  and  which  forbids  the  pre- 
scribing of  any  "drug  or  medicine  or  other  agency"  for  the  treat- 
ment of  diseases,  by  a  person  who  has  not  obtained  from  the  board 
of  medical  registration  and  examination,  a  certificate  of  qualification. 

And  in  State  v.  Herring,  70  N.  J.  L.  34,  Affirmed  in  60  Atl.  1134, 
mem.,  it  was  held  that  osteopathy  did  not  fall  within  the  purview  of 
a  statute  making  unlawful  the  applying  of  "  any  drug,  medicine  or 
other  agency  or  application  "  by  an  unlicensed  physician. 

Nor  is  osteopathy  the  practice  of  medicine  within  the  meaning  of 
a  statute  providing  "  that  the  practice  of  medicine  shall  mean  to  sug- 
gest, recommend,  prescribe  or  direct,  for  the  use  of  any  i)erson,  any 
drug,  medicine,  appliance  or  agency,  whether  material  or  not  material, 
for  the  cure,  relief,  or  palliation  of  any  ailment  or  disease  of  the  mind 
or  body,  or  for  the  cure  or  relief  of  any  wound  or  fracture  or  other 
bodily  injury  or  deformity,  or  the  practice  of  obstetrics  or  midwifery 
after  having  received,  or  with  the  intent  of  receiving  therefor,  either 
directly  or  indirectly,  any  bonus,  gift,  profit  or  compensation."  Hay- 
den  V.  State,  81  Miss.  291. 

On  the  other  hand,  it  was  held  in  Little  v.  State,  60  Neb.  749,  that 
one  who  practices  what  is  known  as  osteopathy,  without  obtaining  a 
certificate  from  the  state  board  of  health,  is  a  practitioner  of  medicine 
within  the  meaning  of  the  Nebraska  statute,  which  by  its  terms,  is 
applicable  to  any  person  who  shall  operate  on,  profess  to  heal  or  pre- 
scribe for  or  otherwise  treat  any  physical  ailment  of  another.  A  simi- 
lar decision  was  rendered  in  State  v.  Gravett,  65  Ohio  St  289. 

And  in  Illinois,  it  is  held  that  an  osteopath  is  amenable  to  a  statute 
providing  that  any  person  shall*  be  regarded  as  practicing  medicine, 
who  shall  treaty  operate  on  or  prescribe  for  any  physical  ailment  of 
another.  Eastman  v.  People,  71  HL  App.  236;  Jones  v.  People,  84 
BL  App.  453. 

And  in  Bragg  v.  State,  134  Ala.  165,  the  court  construed  the  practice 
of  osteopathy  to  be  the  practice  of  medicine  within  the  meaning  of 
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a  statute  regulatings  the  practice  of  medicine.    A  similar  decision  was 
reached  in  Ligon  v.  State,  145  Ala.  659. 

The  term  "  practicing  medicine  "  used  in  §  153  of  the  Public  Health 
Law,  as  amended  by  Laws  of  1895,  Chap.  398,  providing  that  "  any 
person  who,  not  being  then  lawfully  authorized  to  practice  medicine 
within  this  state,  and  so  registered  according  to  law,  shall  practice 
medicine  within  this  state  without  lawful  registration.  .  .  shall  be 
guilty  of  a  misdemeanor,"  was  construed  in  People  v.  Allcutt,  117  App. 
Div.  646,  as  not  consisting  of  the  mere  administration  of  drugs  or  the 
use  of  surgical  instruments,  and  therefore  one  not  licensed  to  practice, 
who  advertises  himself  as  a  doctor  practicing  mechano-neural  therapy, 
who  receives  patients,  diagnoses  their  cases  and  prescribes  for  them, 
and  who  declares  that  he  has  power  to  "cure  all  diseases  that  any 
physician  can  cure  without  drugs,  and  also  diseases  that  they  cannot 
cure  with  drugs,"  and  who  receives  compensation  for  advice  and 
treatment,  violates  the  statute  although  he  administers  no  medicine. 
Appellant  in  this  case  relied  upon  Smith  v.  Lane,  24  Hun,  632,  supra, 
in  which  a  contrary  decision  was  reached.  That  case  was  an  action 
brought  to  recover  the  price  agreed  to  be  paid  for  treatment  consisting 
entirely  of  manipulation  with  the  hands,  and  the  evidence  was  to 
the  effect  that  the  plaintiff  was  employed  to  perform  such  services  for 
a  specified  consideration,  and  that  he  had  performea  the  services  as 
agreed.  The  referee  dismissed  the  complaint  because  it  appeared  that 
the  plaintiff  was  not  a  graduate  of  any  medical  school  and  had  no 
license  permitting  him  to  practice  either  medicine  or  surgery.  It 
should  be  observed  that  the  Smith  case  was  a  private  action  between 
the  parties  to  a  contract  for  services  and  that  the  people  were  not 
represented  as  in  the  case  of  People  v.  Allcutt,  supra.  The  court  in 
the  Allcutt  case  refused  to  follow  the  doctrine  of  the  Smith  case. 
With  reference  to  the  recent  statutory  provisions  as  to  the  practice  of 
osteopathy,  attention  is  directed  to  the  latter  part  of  section  14,  chai>- 
ter  344,  of  the  laws  of  1907. 

The  case  of  People  v.  Somme,  21  N.  Y.  Crim.  Kep.  226,  is  another 
authority  along  the  same  line. 

CHBISTLAN  SCIENCE. 

One  who  treats  diseases  and  injuries  by  methods  known  as  "  Chris- 
tian Science,"  was  held  in  State  v.  Buswell,  40  Neb.  158,  to  be  engaged 
in  practicing  medicine  within  the  meaning  of  a  statute  providing 
that  any  person  shall  be  regarded  as  practicing  medicine  who  shall 
operate  on,  profess  to  heal,  or  prescribe  for  or  otherwise  treat  any 
physical  or  mental  ailment  of  another. 

And  in  State  v.  Marble,  72  Ohio  St.  21,  it  is  held  that  the  giying 
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of  Christian  Science  treatment  for  compensation  for  the  cure  of  dis- 
ease, is  practicing  medicine  within  the  meaning  of  a  statute  regulating 
such  practice;  and  a  statute  making  it  a  misdemeanor  to  give  such 
treatment  for  a  fee  was  not  regarded  as  an  interference  with  the 
rights  of  conscience  and  worship. 

The  Christian  Science  method  of  healing  diseases  which  is  hased 
on  the  theory  that  all  diseases,  even  those  of  a  contagious  character, 
are  mere  beliefs  and  not  real  facts,  was  held  in  First  Church  of 
Christ,  Scientist,  206  Pa.  643,  as  contrary  to  the  general  policy  of  the 
law  of  Pennsylvania  relative  to  the  existence  and  treatment  of 
diseases. 

But  in  Rhode  Island,  it  was  held  that  the  practice  of  Christian 
Science,  consisting  of  prayer  for  divine  assistance,  encouragement 
and  direction  of  the  thoughts  of  the  patient  without  recommending 
or  administering  any  drug  or  medicine,  or  giving  him  any  course  of 
physical  treatment,  was  not  a  violation  of  a  statute  prohibiting  the 
practice  of  medicine  or  surgery  in  any  of  its  branches  without  a 
certificate  from  the  state  board  of  health.    State  v.  Mylod,  20  R.  I. 


And  in  Kansas  City  v.  Baird,  92  Mo.  App.  204,  it  was  held  that 
a  Christian  Scientist,  believing  that  disease  is  an  illusion  of  the  mind 
and  not  a  reality,  and  teaching  the  sick  this  theory  of  disease,  was 
not  a  physician  within  the  Missouri  statute. 

The  term  "  medical  attendance  "  was  defined  in  People  v.  Pierson, 
176  N.  Y.  201,  as  meaning  attendance  by  a  person  who,  under  Chap. 
613,  Laws  1880,  is  a  regularly  licensed  physician,  and  does  not  in- 
clude that  of  a  layman  who,  because  of  his  religious  belief  that  prayer 
for  divine  aid  was  the  proi)er  remedy  for  sickness,  neglects  to  furnish 
proper  medical  attendance  to  his  minor  adopted  child  who  is  danger- 
ously ill. 


The  fact  that  an  unlicensed  person  has  prescribed  any  drug,  medi- 
cine or  other  agency  for  disease  for  a  fee,  was  held  in  State  v.  Oredson, 
96  Minn.  609,  to  be  one  kind  of  evidence  of  guilt,  but  not  the  exclusive 
substance  of  the  offense. 

And  in  State  v.  Welch,  129  N.  C.  679,  it  was  held  that  an  indict- 
ment for  practicing  medicine  without  a  license  need  not  charge  that  it 
was  done  for  a  fee  or  reward. 

8EBVICB  IN  EMEHGEKCY. 

But  gratuitous  service  in  case  of  emergency,  cannot  be  regarded  as 
16 
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the  practicing  of  medicine  within  the  meaning  of  a  statute  imposing 
a  penalty  upon  one  practicing  medicine  without  a  license.  State  y. 
Paul,  56  Neb.  369. 

Assistance  may  be  rendered  in  case  of  an  emergency  without  making 
one  amenable  to  a  statute  regulating  the  practice  of  medicine.  But 
the  mere  fact  that  a  sick  person  has  been  given  up  by  physicians  as 
incurable,  does  not  create  such  a  case  of  emergency  as  will  authorize 
an  unlicensed  person  to  render  gratuitous  medical  attendance.  Peo- 
ple V.  Lee  Wah,  91  Cal.  80.  ^ 

By  the  express  provisions  of  New  York  Laws  of  1907,  chapter  344, 
section  14,  those  who  furnish  medical  asistance  in  cases  of  emergency 
are  exempted  from  the  provisions  of  the  act  with  reference  to  the 
practice  of  medicine. 

EMPLOYMENT  OF  LICENSED  FHYSICIANS. 

The  fact  that  an  unlicensed  person  employed  licensed  physicians  to 
take  immediate  charge  of  patients  he  was  treating  for  alcoholism,  was 
held  in  Springer  v.  District  of  Columbia,  23  App.  D.  C.  69,  not  to 
exempt  him  for  the  provisions  of  the  statute,  where  the  only  discre- 
tion exercised  by  such  physicians  was  in  the  frequency  of  the  doses 
and  with  reference  to  any  complications  that  might  arise. 
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OOUBT  OF  APPEALS, 
May,  1907. 

THE  PEOPLE  V.  NEWTON  L,  A.  EASTMAN. 

(188  N.  Y.  478.) 

Indbcent  Publicationb— Penal  Code  §  817 

The  word  indecent  as  used  in  §  817  of  the  Penal  Code,  relates  to  ohecene 
points  or  publications.  It  is  not  an  attempt  to  regulate  manners  but  it  is 
a  declaration  of  the  penalties  to  be  imposed  upon  the  various  phases  of 
the  crime  of  obscenity.  A  publication  therefore,  attacking  a  body  of 
Christian  clergymen,  although  vile,  scurrilous  and  reprehensible  is  not 
indecent  unless  it  is  lewd,  lascivious,  salacious  or  obscene  and  has  a  tend- 
ency to  excite  lustful  and  lecherous  desire. 

AfELrming  116  App.  Div.  922. 

Appeal  from  a  judgment  and  order  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  in  the  fourth  judicial  department, 
entered  December  8,  1906,  which  affirmed  a  judgment  of  the 
Monroe  County  Court  sustaining  a  demurrer  to  an  indictment 
charging  the  defendant  with  the  crime  of  selling  and  having  in 
his  possession  with  intent  to  sell  printed  matter  of  an  indecent 
character. 

The  facts,  so  far  as  material,  are  stated  in  the  opinions. 

Howard  H.  Widener  and  Stephen  J.  Warren  for  appellant 
The  statute  itself  is  descriptive  of  the  offense  and  does  not  de- 
scribe or  attempt  to  define  what  is  indecent,  but  forbids  "  printed 
matter  of  an  indecent  character."  (People  v.  Muller,  96  N.  Y. 
408;  ^eflrina  v.  Hicklin,  L.  K.  [3  Q.  B.]  369.) 

Albert  H,  Steams  for  respondent.  The  publication  referred 
to  in  the  indictment  is  not  "  indecent "  within  the  meaning  and 
intendment  of  section  317  of  the  Penal  Code.  (People  v.  Mul- 
ler, 96  N.  Y.  408;  People  v.  Allen,  20  Misc.  Kep.  120;  Z7.  8.  v. 
Hartwell,  6  Wall.  396;  U.  S,  v.  Wilson,  68  Fed.  Rep.  768; 
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People  V.  Most,  171  N.  Y.  423;  U.  S.  v.  Smith,  H  Fed.  Bep. 
663 ;  U.  8.  v.  Bennett,  16  Blatchf.  338 ;  Dunlop  v.  U.  8.,  165 
U.  S.  486;  8wearingen  v.  U.  8.,  161  U.  S.  447;  U.  8.  v. 
Wrightman,  29  Fed  Kep.  636;  McJenkins  v.  State,  10  Ind. 
140.) 

Per  Curiam.  The  court  is  of  opinion  that  the  publication  set 
forth  in  the  indictment  is  improper,  intemperate,  unjustifiable 
and  highly  reprehensible,  nevertheless  it  is  not  "  indecent "  as 
that  word  is  employed  in  section  317  of  the  Penal  Code. 

The  definitions  given  by  the  standard  lexicographers  are  not 
controlling  in  deciding  its  legal  signification ;  many  meanings  as 
used  in  ordinary  conversation  are  also  irrelevant. 

Section  317  of  the  Penal  Code  is  found  in  chapter  VII, 
headed  as  follows :  "  Indecent  Exposures,  Obscene  Exhibitions, 
Books  and  Prints,  and  Bawdy  and  Other  Disorderly  Houses." 

Section  317  opens  as  follows:  "§  317.  Obscene  prints. 
1.  A  person  who  sells,  lends,  gives  away  or  shows,  or  offers  to 
sell,  lend,  give  away,  or  show,  or  has  in  his  possession,  with  in- 
tent to  sell,  lend,  or  give  away,  or  to  show,  or  advertises  in  any 
manner,  or  who  otherwise  offers  for  loan,  gift,  sale  or  distribu- 
tion, any  obscene,  lewd,  lascivious,  filthy,  indecent  or  disgust- 
ing book,  magazine,  pamphlet,  newspaper,  story  paper,  writing, 
paper,  picture,  drawing,  photograph,  figure  or  image,  or  any 
written  or  printed  matter  of  an  indecent  character ;  " 

It  is  clear  from  the  manner  in  which  the  legislature  has  used 
the  word  "  indecent "  that  it  relates  to  obscene  prints  or  publi- 
cations; it  is  not  an  attempt  to  regulate  manners,  but  it  is  a 
declaration  of  the  penalties  to  be  imposed  upon  the  various 
phases  of  the  crime  of  obscenity.  The  word  "  indecent "  is  used 
in  a  limited  sense  in  this  connection  and  falls  within  the  maxim 
of  noscitur  a  sociis. 

The  judgment  and  order  appealed  from  should  be  affirmed. 
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CuLLEN,  Ch.  J.  I  concur  in  the  opinion  of  the  majority  of 
the  court,  that  the  article  complained  of  does  not  fall  within  the 
provisions  of  section  317  of  the  Penal  Code,  under  which  the 
defendant  was  indicted,  which  section  makes  it  a  misdemeanor  to 
sell,  give  away  or  show  any  "  ohscene,  lewd,  lascivious,  filthy, 
indecent  or  disgusting  book,  paper  or  picture,"  etc.  That  the 
article  is  a  scurrilous  and  vile  attack  on  a  large  and  respected 
body  of  Christian  clergymen  is  unquestionable.  That  it  is 
"  indecent "  from  every  consideration  of  propriety  is  entirely 
clear,  but  that  is  not  the  indecency  condemned  by  this  section  of 
the  Code.  The  preceding  section  punishes  indecent  exposure  of 
person,  the  next  section  the  sale  of  articles  for  indecent  or  im- 
moral use.  The  chapter  in  which  all  the  sections  are  found  is 
entitled  "  Indecent  exposures,  obscene  exhibitions,  books  and 
prints,  and  bawdy  and  other  disorderly  houses."  From  the  con- 
text of  the  statute  it  is  apparent  that  it  is  directed  against  lewd, 
lascivious  and  salacious  or  obscene  publications,  the  tendency  of 
which  is  to  excite  lustful  and  lecherous  desire.  That  such  is 
not  the  effect  of  the  publication  is  clear  from  the  fact  that  my 
brother  who  writes  the  dissenting  opinion  publishes  it  in  full, 
and  I  am  entirely  certain  that  did  he  believe  the  tendency  of 
the  article  was  lecherous  and  salacious,  he  would  find  no  justifi- 
cation for  its  publication  in  the  fact  that  the  majority  of  the 
court,  from  whose  ^decision  he  feels  constrained  to  dissent,  en- 
tertain a  contrary  view.  In  the  English  case  cited  by  my 
brother  no  part  of  the  improper  publication  is  reproduced,  but 
the  report  is  confined  to  a  statement  of  its  general  character. 
I  regret  that  the  publication  should  appear  in  the  reports  of 
this  court,  not  because  I  deem  it  lewd,  but  because  I  feel  that 
the  reports  of  this  court  should  not  be  made  the  means  of  per- 
petuating a  scurrilous  and  wanton  slander  on  any  class  of  the 
community.  This  is  an  example  of  the  extent  to  which  sec- 
tarian religious  animosities  may  lead  a  weak  and  disordered 
mind,  for  it  is  mere  charity  to  consider  such  to  be  the  character 
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of  the  writer  of  the  production.  Since,  however,  the  article  ia 
to  appear,  I  may  challenge  its  comparison  with  many  that  have 
been  published  attacking  the  Mormon  church.  Surely,  publica- 
tions as  to  that  church  have  gone  far  beyond  the  article  now 
before  us.  It  is  no  answer  to  say  that  the  Mormons,  while  they 
practiced  polygamy,  were  justly  subject  to  such  strictures.  The 
truth  or  falsity  of  the  writing  has  no  bearing  on  the  guilt  or  in- 
nocence of  the  defendant  under  this  section  of  the  Code.  If 
the  charges  contained  in  this  article  had  been  made,  not  against 
a  class  but  against  a  single  individual,  and  that  individual  a 
layman,  not  a  clergyman,  it  would,  doubtless,  if  false,  have  been 
a  gross  libel.  But  it  would  not  be  contended  that  if  true  it  was 
indecent  and  should  subject  the  party  writing  it  to  the  penalties 
prescribed  by  the  Code. 

It  does  not  necessarily  follow  that  the  defendant  is  amenable 
to  no  punishment.  The  charges  in  the  article  being  against  a 
whole  class,  no  single  individual  could  maintain  an  action  for 
libel  against  its  author  (Sumner  v.  Buel,  12  Johns.  475),  but 
not  so,  however,  as  regards  a  criminal  prosecution  for  libel. 
The  foundation  of  the  theory  on  which  libel  is  made  a  crime  is 
that  by  provoking  passions  of  persons  libeled,  it  excites  them  to 
violence  and  a  breach  of  the  peace.  Therefore,  a  criminal  prose- 
cution can  be  sustained  where  no  civil  action  would  lie,  as  for 
instance,  in  this  very  case,  where  the  libel  is  against  a  class 
(Sumner  v.  Buel,  supra;  Palmer  v.  City  of  Concord,  48  N.  H. 
211;  State  v.  Brady,  44  Kan.  435),  and  also  in  the  case  of  a 
libel  against  a  deceased  person.  It  may  be  urged  that  the  ques- 
tion whether  the  defendant  should  be  prosecuted  for  an  indecent 
publication  or  for  a  libel  is  a  technical  one.  This  is  very  far 
from  being  the  fact.  So  careful  have  the  people  of  the  state 
been  to  secure  freedom  of  speech,  subject  only  to  punishment 
when  a  jury  has  found  that  that  freedom  has  been  abused,  that 
by  the  various  Constitutions  of  this  state,  ever  since  that  of  1822, 
it  has  been  expressly  enacted  that  in  a  prosecution  for  libel  the 
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truth  may  be  given  in  evidence  and  the  jury  shall  have  the  right 
to  determine  the  law  as  well  as  the  fact  This  applies  to  no 
other  criminal  prosecution. 

O'Brien,  J.  (dissenting).  The  defendant  was  indicted  for 
selling  and  exposing  for  sale  certain  printed  matter  of  an  inde- 
cent character.  The  publication  was  in  a  newspaper  called 
"  The  Gospel  Worker."  By  section  317  of  the  the  Penal  Code 
it  is  made  a  misdemeanor  to  sell,  or  to  have  in  possession,  with 
intent  to  sell,  or  to  publish,  any  written  or  printed  matter  of  an 
indecent  character. 

The  defendant  demurred  to  the  indictment  on  the  ground  that 
it  did  not  state  a  crime.  The  demurrer  was  sustained  at  the 
trial  court  and  at  the  Appellate  Division  and  the  People  have 
appealed  to  this  court.  The  decision  under  review  is  to  the 
effect  that  the  paper  referred  to  in  the  indictment  and  set  out 
at  length  is  not  of  an  indecent  character  and,  therefore,  not 
within  the  statute.  In  this  respect  I  think  the  courts  below  were 
clearly  in  error,  since,  in  my  opinion,  it  would  be  diflScult  to 
compose  any  writing  more  indecent  and  more  immoral.  It  is  so 
indecent  that,  in  my  opinion,  it  is  unfit  to  appear  upon  the  rec- 
ords of  this  court  and  it  would  not  appear  as  a  part  of  this  opin- 
ion except  for  the  contention  at  the  bar  and  in  the  court  itself 
that  it  is  not  indecent.  Of  course,  if  it  is  not,  then  I  must  be  in 
error  in  supposing  that  it  is  unfit  to  appear  in  the  records  of  this 
court.  Therefore,  we  must  allow  the  writing  to  speak  for  itself ; 
and  here  it  is : 

"  The  Open  Doob  to  Hell 
"  Is  the  confessional  box.  It  is  hell's  gate.  The  mainspring  to 
lust  The  very  embodiment  and  focus  of  the  virus  of  hell.  It 
is  the  very  matter  and  pus  that  runs  from  the  corpse  in  hell. 
It  is  the  pollution  and  rottenness  of  the  decay  of  ages.  It  is  the 
cesspool,  the  recipient,  the  reservoir  of  lust,  of  vile  thought  and 
communication,  adultery,  the  birthplace  of  sexual  criminality, 
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with  men's  wives  and  young  girls,  and  the  convent  is  earth's 
terminus  and  hell,  the  lake  of  fire  is  the  dumping-ground.  It  is 
the  criminal  college.  The  mother  of  prostitution.  The  author 
of  pauperism.  From  it  emanates  poison  to  society,  homes,  our 
schools  and  government.  I  speak  in  love.  No  time  to  trifle. 
The  Anaconda  is  drawing  itself  over  many  a  threshold  and  sting- 
ing thousands  to  death.  Hark!  A  voice  from  the  tomb,  the 
blood  of  the  innocent  crying  out,  in  what  sense  is  the  confessional 
box  needed  ?  The  Word  of  God  says,  in  1  John,  1,  9,  If  we  con- 
fess our  sins.  He  is  faithful  and  just  to  forgive  our  sins  and  to 
cleanse  us  from  all  unrighteousness.  You  go  direct  to  God 
Almighty  through  Jesus  Christ  to  confess  your  sins.  Not  in  a 
concealed  and  secluded  place  alone.  No  wife  can  go  with  her 
husband.  Here  the  priest  asks  the  vilest  of  questions,  and  of 
course  the  husband  could  not  be  present.  He  asks  the  most 
delicate  and  intimate  questions.  But  under  what  obligation  is 
any,  one  to  a  priest  ?  What  business  has  he  got  to  go  into  a  box 
and  ask  delicate  female  questions  that  no  minister  of  Jesus 
Christ  or  true  gentleman  on  earth  would  ask?  Right  here  in 
the  confessional  box  many  have  been  ruined,  and  many  become 
mothers  as  a  result;  and  men,  you  are  paying  your  money  to 
priests  and  to  a  church  that  is  ruining  your  daughters  and 
stealing  the  affections  of  your  wife,  until  he  knows  more  about 
her  than  you  do.  She  has  many  secrets  kept  from  you,  husband, 
but  not  from  that  licentious  priest  This  is  all  true,  dear  reader, 
and  can  be  proven  by  thousands  of  witnesses.  May  it  not  well 
be  called  the  open  door  to  hell  ?  Last  month  a  dear  brother  gave 
The  Gospel  Worker  to  some  in  the  place  where  he  was  at  work 
in  this  city.  It  was  the  January  number  with  the  article, 
'  Break  open  the  Doors  and  Look  In,'  and  it  caused  much  ex- 
citement. Bloody  threats  and  curses  were  made,  and  two  could 
not  sleep  all  night,  they  were  so  stirred  over  the  truth  in  it. 
Was  any  one  ever  benefited  in  any  way  by  going  to  the  confes- 
sional box  ?    If  it  is  advice  you  need  why  go  to  that  secret  place  ? 
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Dear  reader,  Jesus  Christ  never  instituted  the  confessional. 
Would  he  call  lustful,  licentious,  drinking  men  to  ask  such  low, 
vile  questions,  which  are  unbecoming  for  any  one  to  ask  another  ? 
I  am  sure  you  say  no  and  begin  to  see  the  awf ulness  of  it.  You 
might  as  well  confess  to  a  dead  dog.  The  Koman  Church  teaches 
you  cannot  be  saved  unless  you  confess  to  a  priest.  Read  this 
from  their  own  teaching:  'If  any  one  shall  say  that  priests 
who  are  in  mortal  sin  have  not  the  power  of  binding  or  loosing, 
or  that  priests  are  not  the  only  ministers  of  absolution,  let  him 
be  accursed.'  This  does  away  with  Jesus^  blood.  It  makes  God 
second  to  this  fellow  in  the  confessional  box.  They  teach  that 
every  sin,  the  vilest  and  lowest,  the  most  criminal,  by  man  and 
woman,  must  be  confessed  to  the  priest.  They  do  not  teach  it 
necessary  to  repent,  but  to  do  penance.  Notice,  this  takes  the 
place  of  repentance.  Penance  and  confession  to  a  wicked  priest 
necessary  to  salvation?  Is  there  any  intelligent  person  on  the 
earth  who  believes  it?  The  following  is  what  Margaret  L. 
Shepard,  who  was  for  three  years  an  inmate  of  the  Amo's  Court 
Convent,  Bristol,  Eng.,  says :  '  In  a  confessional  the  depth  of 
corruption  and  womanly  degradation  is  reached.  There  the 
seeds  of  hell  are  planted  in  the  soul.  The  thoughts  of  a  young 
girl  are  polluted.  Her  heart  is  polluted,  her  mind  becomes 
familiarized  with  the  most  revolting  sins  of  impurity.  The  les- 
sons engraved  in  the  memory,  the  heart,  the  thought,  the  soul, 
like  the  sear  of  a  red-hot  iron,  leaves  its  scar.  In  the  confes- 
sional young  unmarried  and  married  women  get  accustomed 
to  hear  and  repeat  without  a  scruple  things  which  would  cause 
even  a  fallen  woman  to  blush.'  These  are  the  words  of  one  who 
has  been  through  the  above  and  escaped  from  their  murderous 
hands.  I  will  close  with  the  above.  It  is  a  clincher  and  positive 
evidence  and  witness  of  all  I  have  said.  All  unite  with  me  in 
prayer  that  the  above  will  open  the  eyes  of  many  deceived 
Romanists  and  come  to  the  blood  of  Christ. 

"  N.  L.  A.  EASTMAN.** 
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If  this  paper  is  not  of  an  indecent  character  and  within  the 
prohibition  of  the  statute^  then  it  is  impossible^  as  I  think,  to 
conceive  of  any  printed  matter  that  would  be.  It  would  seem  to 
be  a  work  of  supererogation  to  argue,  or  to  cite  authorities,  in 
support  of  the  proposition  that  a  writing  so  vile  and  nasty  as 
this  appears  to  be  is  of  an  indecent  character;  but  since  there 
appears  to  be  some  difference  of  opinion  on  the  point,  whether 
the  writing  is  indecent  or  not,  I  will  add  that  no  court  has  ever 
held  that  such  a  publication  could  be  anything  but  indecent,  at 
least  all  the  decisions,  as  I  understand  them,  hold  that  such  a 
paper  is  an  indecent  publication. 

Judge  Andrews,  in  People  v.  Muller  (96  N.  Y.  408),  in 
speaking  of  section  317,  says:  "  The  words  used  in  the  statute 
are  themselves  descriptive.  They  are  words  in  common  use  and 
every  person  of  ordinary  intelligence  understands  their  meaning 
and,  readily  and  in  most  cases  accurately,  applies  them  to  any 
subject  or  thing  brought  to  his  attention  which  involves  a  judg- 
ment as  to  the  quality  indicated.  It  does  not  require  an  expert 
in  art  or  literature  to  determine  whether  a  picture  is  obscene  or 
indecent,  or  whether  printed  words  are  offensive  to  decency  and 
good  morals."  Heading  the  article  in  question  and  then  apply- 
ing the  common-sense  test  laid  down  by  Judge  Andrews,  it  is 
diCicult  to  see  how  it  could  be  better  defined  than  as  an  indecent 
publication.  A  few  definitions  may,  however,  be  given  of  the 
word  "  indecent "  used  by  the  lexicographers.  Worcester  defines 
it  as  something  "  unbecoming !  unfit  for  the  eyes  or  ears,"  The 
Century  Dictionary  defines  it  as  that  which  is  "  obscene  or 
grossly  vulgar;  unbecoming,  unseemly,  violating  propriety  of 
language,  behavior,  etc."  The  Imperial  Dictionary  defines  it  as 
"  that  which  is  unbecoming  in  language,  actions  or  manners." 
In  the  case  of  United  States  v.  Loftus  (12  Fed.  Rep.  671)  the 
opinion  states  that  the  term  "  indecent "  signifies  "  more  than 
indelicate,  and  less  than  immodest ;  "  that  it  means  "  something 
imfit  for  the  eye  or  ear." 
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In  reading  this  statute  there  may  be  some  danger  of  falling 
into  the  error  of  construing  "  indecent "  as  synonymous  with 
"  lewd,  lascivious,"  etc.,  used  in  connection  with  it,  but  an 
examination  of  the  language  of  the  section,  from  its  appearance 
in  the  original  Code  of  1881  to  the  present  time,  clearly  dis- 
closes that  the  word  does  not  necessarily  have  any  reference  to 
morals.  The  prohibition  is  against  an  "  obscene  or  indecent " 
publication. 

In  Beg  v.  Hicklin  (L.  R  [3  Q.  B.]  360)  the  defendant  was 
charged  with  misdemeanor  for  selling  a  book  entitled  "  The 
Confessional  Unmasked ;  showing  the  depravity  of  the  Romish 
Priesthood,  the  iniquity  of  the  Confessional  and  the  questions 
put  to  females  in  Confession."  Cockbukn,  C.  J.,  writing  the 
opinion  sustaining  the  charge,  says :  "  The  very  reason  why 
this  work  is  put  forward  to  expose  the  practices  of  the  Roman 
Catholic  Confessional  is  the  tendency  of  questions,  involving 
practices  and  propensities  of  a  certain  description,  to  do  mis- 
chief in  the  minds  of  those  to  whom  such  questions  are  addressed, 
by  suggesting  thoughts  and  desires  which  otherwise  would  not 
have  occurred  to  their  minds.  If  that  be  the  case  between  the 
priest  and  the  person  confessing,  it  manifestly  must  equally  be 
so  when  the  whole  is  put  into  the  shape  of  a  series  of  para- 
graphs, one  following  upon  another,  each  involving  some  impure 
practices,  some  of  them  of  the  most  filthy,  disgusting  and  un- 
natural description  it  is  possible  to  imagine.  *  *  *  We 
have  it,  therefore,  that  the  publication  itself  is  a  breach  of  the 
law."  It  would  seem  to  be  impossible  to  distinguish  that  case 
from  the  one  at  bar. 

In  Steel  v.  Brannan  (L.  R.  [7  Com.  PI.] )  the  question 

was  involved  as  to  the  defendant's  guilt  for  having  dealt  in 
printed  matter  purporting  to  be  extracts  from  works  of  Roman 
Catholic  divines  and  casuists  on  the  subject  of  the  confessional. 
A  conviction  of  misdemeanor  having  been  had  before  a  police 
magistrate  the  case  came  on  review  to  the  Common  Pleas.    The 
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appellant's  counsel  asked :  "  What  effectual  remedy  is  there  in 
the  hands  of  persons  wishing  to  suppress  a  system  which  they 
conceive  to  be  pernicious,  except  to  expose  the  tendency  of  such 
a  system  i  "  To  this  Bovill,  C.  J.,  answered :  **  There  is  no 
doubt  that  all  matters  of  importance  to  society  may  be  made  the 
subject  of  full  and  free  discussion,  but  while  the  liberty  of  such 
discussion  is  preserved,  it  must  not  be  allowed  to  run  into 
obscenity  and  to  be  conducted  in  a  manner  which  tends  to  cor- 
rupt the  public  morals.  The  probable  effect  of  the  publication 
of  this  book  being  prejudicial  to  public  morality  and  decency, 
the  appellant  must  be  taken  to  have  intended  the  natural  conse- 
quences of  such  publication,  even  though  the  book  were  pub- 
lished with  the  object  referred  to  by  counsel.  *  *  *  Dis- 
cussions offensive  to  public  decency  and  of  a  depraving  tendency 
are  not  privileged." 

In  United  States  v.  Bennett  (16  Blatchford,  338),  Judge 
Blatchford  refers  with  approval  to  the  language  of  Judge 
Clark  in  charging  the  jury  in  the  Haywood  case  as  follows: 
"  A  book  is  indecent  which  is  unbecoming,  immodest,  unfit  to  be 
seen.  A  book  which  is  obscene,  as  I  have  said  to  you  before,  or 
lewd,  or  lascivious,  or  indecent,  in  whole  or  in  part,  or  in  its 
general  scope  or  tendency,  in  its  plates  or  pictures,  or  in  its 
reading  matter,  falls  within  the  scope  of  the  prohibition  of  the 
statute." 

Judge  Daniels,  in  People  v.  Mullet  (32  Hun,  209),  says: 
"  The  statute  has  not  particularly  described  what,  within  its 
intent  and  purpose,  should  be  considered  obscene  or  indecent 
But  as  these  words  are  words  of  well-known  significance,  it 
must  have  been  intended  by  the  legislature,  in  the  enactment 
of  this  law,  to  use  them  in  their  popular  sense  and  under- 
standing. *  *  *  And  as  the  statute  has  given  this  general 
definition  of  the  character  of  the  acts  constituting  the  offense, 
it  must  necessarily  have  been  designed  that  the  drawing,  pic- 
ture, photograph  or  writing  should  be  exhibited  to  and  observed 
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by  the  jury  for  them  to  determine  as  a  matter  of  fact,  in  the 
exercise  of  their  good  sense  and  judgment,  whether  or  not  they 
were  obscene  and  indecent.  *  *  *  The  question  in  all  of 
these  cases  must  be,  what  is  the  impression  produced  upon  the 
minds  by  perusing  or  observing  the  writing  or  picture  referred 
to  in  the  indictment,  and  one  person  is  as  competent  to  de- 
termine that  as  another." 

The  only  question  presented  by  the  demurrer  in  this  case  is 
whether  the  writing  in  question  is,  as  matter  of  law,  not  inde- 
cent. In  all  the  cases  where  the  question  has  arisen  it  was  held 
that  the  writing  or  picture  must  be  submitted  to  the  jury  to  de- 
cide whether  in  fact  it  was  indecent  or  not ;  ,that  the  words  used 
in  the  statute  are  in  themselves  descriptive,  to  be  taken  and  un- 
derstood in  the  popular  sense  and  that  upon  such  a  question  the 
opinion  of  one  person  is  just  as  good  as  that  of  another.  This 
court  is  asked  to  hold,  as  matter  of  law,  that  the  writing,  upon 
reading  and  inspection,  is  not  an  indecent  publication.  That, 
as  it  seems  to  me,  is  a  question  of  fact  which  must  be  determined 
by  the  jury,  under  proper  instructions.  The  character  of  the 
writing,  its  tendency  and  effect,  is  a  question  that  one  person  is 
as  competent  to  decide  as  another,  and  hence  it  cannot  be  said, 
as  matter  of  law,  that  it  is  not  within  the  prohibition  of  the 
statute. 

In  United  States  v.  Bebout  (28  Fed.  Rep.  522)  the  defend- 
ant was  indicted  under  a  Federal  statute  against  **  publications 
of  an  indecent  character."  The  trial  judge  in  charging  the  jury 
defined  the  term  "  indecent  "  as  something  "  not  decent ;  unfit  to 
be  seen  or  heard."  He  then  said :  "  There  is  a  test  which  has 
often  been  applied  and  approved  of  by  the  courts  in  this  class  of 
cases  to  determine  whether  the  publication  is  obscene  or  inde- 
cent within  the  meaning  of  the  statute  before  referred  to.  It  is 
whether  the  tendency  of  the  matter  is  to  deprave  and  corrupt 
the  morals  of  those  whose  minds  are  open  to  such  influences,  and 
into  whose  hands  a  publication  of  this  sort  may  fall.     Under 
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these  definitions,  whether  the  matter  set  out  in  the  indictment 
was  obscene  or  indecent,  is  a  question  of  fact  for  you  to  deter- 
mine." 

I  am,  therefore,  unable  to  concur  in  the  views  of  the  ma- 
jority. It  is  true  that  my  brethren  have  considered  it  necessary 
to  denounce  the  publication  in  question  upon  almost  every 
conceivable  ground  of  impropriety,  except  the  ground  which 
presents  the  only  question  before  the  court,  that  it  is  an  indecent 
publication  within  the  statute.  The  paper  has  been  character- 
ized by  very  harsh  names  that  do  not,  in  the  least,  solve  the  only 
question  presented  by  the  appeal.  Having  arrived  at  the  con- 
clusion that  it  is  not  an  indecent  publication,  it  is  of  very  little 
consequence  what  else  it  may  be.  The  important  feature  of  the 
case  is  that,  notwithstanding  the  conceded  iniquity  found  in  the 
writing,  the  defendant,  by  what  appears  to  me  to  be  a  very 
strained  and  artificial  construction  of  his  act,  is  allowed  to  es- 
cape punishment ;  nor  is  the  situation  helped  very  much  by  the 
suggestion  that  the  paper  is  a  criminal  libel  and  that  the  public 
prosecutor  should  have  indicted  the  defendant  for  that  crime 
instead  of  the  one  charged  in  the  indictment.  The  defendant  is 
not  injured  very  much  by  the  suggestion  that  he  has  published  a 
libel  instead  of  an  indecent  paper;  since  we  all  know  that  he 
may  now  be  protected  by  the  Statute  of  Limitations  from  any 
prosecution  on  such  a  charge. 

The  judgment  should  be  reversed  and  the  demurrer  overruled. 

Edward  T.  Bartlett,  Vann,  Hiscock  and  Chase,  JJ., 
concur  with  per  curiam  opinion,  and  Cullen,  Ch.  J. ;  Haight, 
J.,  concurs  with  O'Brien,  J. 

Judgment  affirmed. 
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NOTE  .--WHAT  IS  AN  INDECENT  OR  OBSCENE  PRINT  OR 
PUBUCATION. 

It  is  the  policy  of  the  law  to  prevent  the  circulation  of  indecent, 
obscene,  lewd,  and  lascivious  printed  matter  of  every  sort,  on  the 
ground  of  its  tendency  to  corrupt  the  young  and  those  who  are  sus- 
ceptible to  such  influences.  For  that  purpose,  section  317  of  the 
N.  Y.  Penal  Code  was  enacted.  To  determine  what  is  an  indecent 
or  obscene  print  or  publication  within  the  meaning  of  statutes 
prohibiting  their  circulation  and  sale,  is  a  difficult  question  to  an- 
swer. The  construction  of  the  terms  "obscene,"  indecent,"  "lewd," 
and  "  lascivious,"  as  applied  to  matter  deposited  in  the  mails,  is  well 
settled.    See  topic  Mailable  Matter,  infm. 

QITBSTIONS  POB  COUBT  AND  JUBY. 

The  question  whether  the  matter  published  is  indecent  and  obscene, 
was  held  in  the  f oUowing  cases  to  be  one  of  law :  McNair  v.  People,  89 
IlL  441;  Smith  v.  State,  24  Tex.  Ct.  App.  1;  State  v.  McKee,  73  Conn. 
18;  Swearingen  v.  TJ.  S.,  161  U.  S.  446. 

But  in  the  following  cases  the  obscenity  was  considered  a  question 
of  fact  for  the  jury:  People  v.  MuUer,  96  N.  Y.  408,  2  N.  Y.  Crim. 
Rep.  375;  State  v.  Van  Wye,  136  Mo.  229;  Com.  v.  Landis,  8  Phila. 
(Pa.)  453;  U.  S.  v.  Davis,  38  Fed.  326;  U.  S.  v.  Clarke,  38  Fed.  500; 
But  see,  U.  S.  v.  Smith,  45  Fed.  476. 

In  Com.  V.  Landis,  8  Phila.  (Pa.)  453,  the  court  said  that  obscenity 
is  determined  by  the  common  sense  and  feelings  of  mankind,  and  not 
by  the  skill  of  the  learned,  and  therefore  the  character  of  a  publica- 
tion is  a  question  for  the  jury  to  be  determined  by  their  examination 
of  the  publication. 

EXPEBT  OPINION. 

"  It  does  not  require  an  expert  in  art  or  literature,"  said  the  court  in 
People  V.  MuUer,  96  N.  Y.  408,  2  N.  Y.  Crim.  Rep.  376,  "  to  determine 
whether  a  picture  is  obscene  or  whether  printed  words  are  offensive  to 
decency  and  good  morals.  These  are  matters  which  fall  within  the 
range  of  ordinary  intelligence,  and  a  jury  does  not  require  to  be  in- 
formed by  an  expert  before  pronouncing  upon  them." 

EFFECT  OF  INTENT. 

The  intent  of  a  person  in  selling  a  picture  claimed  to  be  indecent 
and  obscene  was  held  in  People  v.  Muller,  96  N.  Y.  408,  2  N.  Y.  Crim. 
Bep.  375,  to  be  immaterial,  since  the  object  of  the  statute  is  to  suppress 
the  traffic  in  obscene  publications  and  to  protect  the  community 
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against  the  contamination  and  pollution  arising  from  their  exhibition 
and  distribution. 

The  purpose  or  motive  of  the  writer  in  mailing  obscene  matter  is 
immaterial.  It  is  the  matter  that  governs  not  the  motive.  It  is  what 
the  writer  says  and  not  why  he  says  it.    U.  S.  v.  Britton,  17  Fed.  731. 

SIMII.AB  PRINTS  OB  PUBLICATIONS. 

The  fact  that  similar  pictures  were  used  in  commerce  or  trade,  was 
held  in  State  v.  Ulsemer,  24  Wash.  667,  not  to  palliate  the  offense  of 
one  charged  with  the  circulation  of  indecent  pictures. 

And  in  People  v.  Muller,  96  N.  Y.  408,  2  N.  Y.  Crim.  Rep.  376,  the 
court  said  that  the  fact  that  the  original  pictures  of  which  the  photo- 
graphs (which  the  defendant  was  charged  with  selling)  were  copies, 
had  been  exhibited  in  the  Salon  in  Paris  did  not,  as  matter  of  law, 
exclude  a  finding  by  the  jury  that  the  photographs  were  obscene  and 
indecent;  and  the  fact  that  a  picture  had  been  publicly  exhibited 
would  not  necessarily  determine  its  character  as  decent  or  indecent. 

SCIENTIFIC  PUBLICATIONS. 

Scientific  and  medical  publications  containing  illustrations  exhibit- 
ing the  human  form,  if  wantonly  exposed  in  the  oi)en  markets  with  a 
wicked  desire  to  create  a  demand  for  them,  and  not  to  promote  the 
good  of  society,  would,  if  tending  to  excite  lewd  desires,  be  regarded  as 
obscene  publications.   Com.  v.  Landis,  8  Phila.  (Pa.)  463. 

"  Whether  a  publication  is  obscene  or  not,"  said  the  court  in  Peo- 
ple V.  Muller,  96  N.  Y.  408,  2  N.  Y.  Crim.  Rep.  375,  "  may  in  some 
cases  dei>end  on  circumstances.  For  example,  a  medical  book  for  the 
instruction  of  medical  men  may  contain  illustrations  suitable  and 
proper  as  a  part  of  the  work,  but  which,  if  detached  and  published 
alone  for  circulation,  might  be  deemed  indecent  within  the  statute." 

Where  the  acts  described  and  the  ideas  conveyed  in  a  book  are  calcu- 
lated to  deprave  the  morals  of  the  reader  by  exciting  sexual  desires, 
such  a  book  was  held  in  Burton  v.  U.  S.,  142  Fed.  57,  to  be  obscene, 
under  IT.  S.  Rev.  statute,  section  3893 ;  forbidding  the  mailing  of  ob- 
scene, lewd,  and  lascivious  matter,  and  it  is  immaterial  that  the  in- 
formation conveyed  is  accurate  and  scientific  and  tends  to  prevent  dis- 
ease and  other  ills  resulting  from  ignorance,  and  that  the  book  as  a 
whole  is  calculated  to  be  of  value  to  the  practitioner  of  medicine  and 
to  men  and  women  in  the  marriage  relation. 

WORKS  OP  ART  AND  LITERATURE. 

In  People  v.  Muller,  96  N.  Y.  408,  2  N.  Y.  Crim.  Rep.  375,  the  court, 
speaking  of  works  of  art,  said:  "It  is  evident  that  mere  nudity  in 
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painting  and  sculpture  is  not  obscenity.  Some  of  the  great  works  in 
painting  and  sculpture  as  all  know  represent  nude  human  forms.  It 
is  a  false  delicacy  and  mere  prudery  which  would  condemn  and  ban- 
ish from  sight  all  such  objects  as  obscene,  simply  on  account  of  their 
nudity.  If  the  test  of  obscenity  or  indecency  in  a  picture  or  statue 
is  its  capability  of  suggesting  impure  thoughts,  then  indeed  all  such 
representations  might  be  considered  as  indecent  or  obscene.  The 
presence  of  a  woman  of  the  purest  character  and  of  the  most  modest 
behavior  and  bearing  may  suggest  to  a  prurient  imagination  images 
of  lust,  and  excite  impure  desires,  and  so  may  a  picture  or  statue  not 
in  fact  indecent  or  obscene.  *  *  *  A  proper  test  of  obscenity  in 
a  painting  or  statue  (is)  whether  the  motive  of  the  painting  or  statue, 
so  to  speak,  as  indicated  by  it,  is  pure  or  impure,  whether  it  is 
naturally  calculated  to  excite  in  a  si)ectator  impure  imaginations, 
and  whether  the  other  incidents  and  qualities,  however  attractive, 
were  merely  accessory  to  this  as  the  primary  or  main  purpose  of  the 
representation." 

But  rare  and  expensive  copies  of  Payne's  edition  of  the  Arabian 
Nights,  Fielding's  novel  of  Tom  Jones,  the  works  of  Rabelais,  Ovid's 
Art  of  Love,  the  Decameron  of  Boccaccio,  the  Heptameron  of  Queen 
Margaret  of  Navarre,  the  Confessions  of  J.  J.  Rousseau,  Tales  from 
the  Arabic,  and  Alladin,  which  were  among  the  assets  of  a  bankrupt 
concern,  were  regarded  in  Matter  of  Worthington  Co.,  30  N.  Y.  Supp. 
361,  as  of  too  great  value  as  literature  and  specimens  of  fine  book 
binding  to  be  destroyed,  on  the  ground  that  they  were  obscene  and 
immoral,  since  such  books  were  not  likely  to  fall  into  the  hands  of 
those  who  would  be  subject  to  their  influence. 

MISCEIiLANEOnS  PUBLICATIONS,  ETC. 

A  Sunday  newspaper,  devoted  mainly  to  the  publication  of  scandals, 
whorings,  lechery,  assignation,  intrigues  between  men  and  women,  and 
immoral  conduct  of  x>eople  in  general,  was  regarded  in  State  v.  Van 
Wye,  136  Mo.  227,  to  be  an  immoral  publication  within  the  meaning 
of  a  Missouri  statute  declaring  one  who  disseminates  a  paper  devoted 
to  publication  of  scandal,  immoral  conduct,  etc.,  shall  be  guilty  of  a 
felony. 

The  circulation  and  sale  in  Kansas  of  the  newspaper  mentioned  in 
the  preceding  case,  was  held  in  Re  Banks,  56  Kan.  242,  to  come  within 
the  purview  of  a  Kansas  statute  (Chap.  161,  Laws  1891)  which  forbids 
the  circulation  and  sale  of  newspapers  devoted  largely  to  scandal, 
lechery,  etc.  The  court  held  that  the  terms  "  devoted  largely,"  do  not 
mean  any  definite  number  of  columns,  but  it  is  sufficient  if  the  inde- 
cent matter  is  a  prominent  feature,  and  especially  characteristic  of  the 
publication. 
17 
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The  gist  of  the  oflFenae  committed  by  a  violation  of  Conn.  Public 
Acts,  1895,  P.  558,  prohibiting  the  sale,  or  offering  for  sale,  of  papers, 
books,  or  magazines  devoted  to  the  publication  of  criminal  news, 
police  reports,  and  pictures  or  stories  of  crime,  was  held  in  State  v. 
McKee,  73  Conn.  18,  to  be  the  massing  of  such  inmioralities  in  one 
publication,  whatever  the  motive,  and  that  the  pajier  is  mainly  devoted 
to  such  matters. 

In  People  v.  Eastman,  21  N.  Y.  Crink  Rep.  supra,  it  was  held  that 
a  publication  attacking  the  Catholic  Church,  although  vile,  scurrilous 
and  reprehensible,  was  not  indecent  within  sect.  317  of  the  N.  Y. 
Penal  Code,  unless  it  is  lewd  and  has  a  tendency  to  excite  lustful  and 
lecherous  desires.  The  article  in  question  is  set  out  in  the  dissenting 
opinion.  The  dissenting  opinion  also  contains  a  discussion  of  numer- 
ous authorities  on  the  subject  of  what  is  an  indecent  or  obscene  publi- 
cation. 

Cutting  the  words  ^^ass  hole  work"  in  the  back  of  a  church  seat, 
was  held  in  Smith  v.  State,  24  Tex.  Ct.  App.  1,  to  be  an  indecent 
publication. 

A  photograph  taken  of  nude  women,  and  afterwards  delivered  to 
them  for  pay,  was  held  in  State  v.  Doty,  103  Iowa  699,  to  be  indecent 
and  obscene  within  the  meaning  of  a  statute  (sect.  1,  chap.  177,  Acts 
Twenty-first  Gen.  Assembly)  forbidding  the  gift  or  sale  of  indecent 
books,  pictures,  photographs,  etc. 

By  their  verdict  of  guilty,  the  jury  in  People  v.  Muller,  96  N.  Y. 
408,  2  N.  Y.  Crim.  Rep.  375,  affirming  32  Hun,  209,  2  N.  Y.  Crim. 
Rep.  279,  necessarily  found  that  certain  photographic  copies  of  paint- 
ings, among  which  were  "  La  Asphyxie,"  "  After  the  Bath,"  and  "  La 
Baigneuse,"  representing  nude  females,  sold  by  the  defendant,  were 
obscene  and  indecent  within  sect.  317  of  the  Penal  Code  which  pro- 
hibits the  sale  of  an  obscene  or  an  indecent  book,  writing,  paper, 
picture,  drawing,  or  photograph. 

Certain  pictures  illustrating  the  supposed  evil  effects  of  drinking  a 
certain  company's  beer,  and  the  good  effects  of  drinking  another  brand, 
were  regarded  in  State  v.  Pfenninger,  76  Mo.  App.  313,  to  be  vulgar, 
foul  and  obscene. 

But  a  letter  written  to  a  young  woman  21  years  of  age,  as  follows : — 
^'  Stay  with  me  after  school.  I  have  secured  a  powder  through  the 
mail  that  will  make  you  safe,"  and  shown  to  no  one  but  her,  was  held 
in  Edwards  v.  State,  (Tex.  Crim.  App.)  85  S.  W.  797,  as  not  mani- 
festly designed  to  corrupt  the  morals  of  youth,  within  Art.  365  of  the 
Texas  Penal  Code,  1895,  which  prohibits  the  making,  publishing  or 
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printing  of  any  indecent  and  obscene  print  or  picture,  manifestly  de- 
signed to  corrupt  the  morals  of  youth,  since  the  young  woman  was  not 
a  "  youth  "  within  the  contemplation  of  the  statute. 

SUFFICIENCY  OF  INDIOTMENT. 

It  may  fairly  be  said  to  be  the  settled  rule  that  it  is  not  necessary  to 
set  out  matter  in  an  indictment  which  the  grand  jury  asserts  to  be 
too  obscene  for  recital.  It  is  only  necessary  to  identify  the  obscene 
book  or  publication  sufficiently  to  appraise  the  d6fendant  of  what 
particular  book  is  intended,  and  to  aver  its  obscenity,  giving  as  an 
excuse  for  not  setting  forth  the  obscene  matter  that  it  is  so  gross  as 
to  be  offensive  to  the  court  and  improper  to  be  placed  upon  its  records. 
People  V.  Kaufman,  14  App.  Div.  305;  State  v.  Smith,  17  R.  I.  371; 
State  V.  Brown,  27  Vt.  619;  McNair  v.  People,  89  111.  441;  Com.  v. 
Holmes,  17  Mass.  fe6;  Com.  v.  Sharpless,  2  Serg.  &  Rawle  (Pa.)  91; 
People  V.  Van  Wye,  136  Mo.  227;  People  v.  Zurhorst,  75  Ohio  St.  232; 
U.  S.  V.  Bennett,  16  Blatch.  338.  (See  cases  reviewed  in  opinion 
therein) ;  Rosen  v.  U.  S.  161  U.  S.  29;  Price  v.  U.  S.  166  U.  S.  311. 

But  in  the  following  cases  the  indictment  for  uttering  obscene 
prints,  did  not  sufficiently  describe  them:  People  v.  Hallenbeck,  2 
Abb.  N.  C.  66;  People  v.  Danihy,  63  Hun,  579. 

In  People  v.  Danihy,  63  Hun,  579,  the  indictment  was  held  to  be  de- 
murrable for  failure  to  set  out  any  portion  of  the  matter  alleged  to  be 
obscene,  lewd  and  indecent,  instead  of  describing  it  specifically.  The 
point  of  distinction  between  this  case  and  People  v.  Kaufman,  supra, 
is  pointed  out  in  the  latter  as  the  omission  of  the  indictment  in  the 
former  to  state  that  the  obscene  matter  was  of  too  gross  a  character  to 
be  placed  upon  the  records. 

MAIT.ABT.y.  MATT£Br-THE  TEST. 

It  not  infrequently  becomes  necessary  to  determine  the  character 
of  an  article,  publication,  picture,  etc,  in  prosecutions  for  depositing 
obscene,  lewd  and  lascivious  matter  in  the  Post  Office,*  in  violation  of 
U.  S.  Rev.  Statute,  section  3893,  which  declares  that  "  every  obscene, 
lewd,  or  lascivious  book,  pamphlet,  picture,  paper,  writing,  or  other 
publication  of  an  indecent  character  .  .  .  are  hereby  declared  to  be 
nonmailable  matter." 

The  words  "obscene,"  "lewd,"  and  "lascivious,"  as  used  in  this 
statute,  were  construed  in  Swearingen  v.  U.  S.,  161  U.  S.  446,  as  signi- 
fying that  form  of  inmiorality  which  has  relation  to  sexual  impurity, 
and  have  the  same  meaning  as  given  them  at  common  law  in  prosecu- 
tions for  obscene  libel,  and  therefore  do  not  extend  to  language, 
although  it  n^ay  be  exceedingly  coarse,  vulgar  and  plainly  libelous,  if 
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it  has  not  a  lewd,  lascivious  and  obscene  tendenoy  calculated  to  cor- 
rupt and  debauch  the  mind  and  morals.  The  article  in  question  is 
added  on  page  447,  at  the  suggestion  of  one  of  the  dissenting  judges. 

In  this  connection,  see  also,  TJ.  S.  v.  Bennett,  16  Blatch.  338  (a  por- 
tion of  which  appears  as  a  footnote  in  2  N.  Y.  Crim.  Rep.  284),  which 
is  one  of  the  leading  authorities  on  the  subject.  In  this  case  the  test 
was  laid  down  as  follows :  It  is  whether  the  tendency  of  the  matter  is 
to  deprave  and  corrupt  the  morals  of  those  whose  minds  are  open  to 
such  influences,  and  into  whose  hands  a  publication  of  this  kind  may 
f  alL    This  test  was  applied  in  U.  S.  v.  Bebont,  28  Fed.  622. 

"  It  is  not  a  question,"  said  the  court  in  TJ.  S.  v.  Britton,  17  Fed. 
731,  "  whether  it  (the  publication)  would  corrupt  the  morals  of  every 
person.  *  *  *  It  is  within  the  law  if  it  would  suggest  impure  and 
libidinous  thoughts  in  the  minds  of  the  young  and  the  inexperienced." 

In  U.  S.  V.  Clarke,  38  Fed.  600,  the  court  held  that  the  words 
"  obscene,"  "  lewd,"  lascivious,"  and  "  indecent,"  as  used  in  the  TJ.  S. 
statute  have  the  same  meaning  as  given  them  at  conmion  law  in  prose- 
cutions for  obscene  libeL 

The  term  "  obscene  "  was  defined  in  TJ.  S.  v.  Martin,  60  Fed.  918, 
as  that  which  is  offensive  to  chastity  and  modesty. 

Matter  is  "  obscene  "  within  the  meaning  of  the  TJ.  S.  statute  when 
it  is  offensive  to  the  common  sense  of  decency  and  modesty  of  the 
community,  and  is  of  such  a  character  as  to  deprave  and  corrupt 
those  whose  minds  are  open  to  such  immoral  influences.  TJ.  S.  v. 
Harmon,  46  Fed.  414.  A  similar  definition  is  given  in  TJ.  S.  y. 
Slenker,  32  Fed.  691. 

A  "  lewd  "  book  or  paper  within  the  TJ.  S.  statute  was  defined  in 
TJ.  S.  V.  Clarke,  38  Fed.  732,  as  one  that  describes  dissolute  or  un- 
chaste acts,  scenes,  or  incidents,  or  the  reading  of  which,  by  reason 
of  its  contents,  is  calculated  to  excite  lustful  and  sensual  desires  in 
those  whose  minds  are  open  to  such  influences.  Same  test  applied  in 
TJ.  S.  V.  Wyatt,  122  Fed.  316. 

It  is  not  essential  to  the  conmiission  of  the  offense  prescribed  in 
TJ.  S.  Rev.  Statute,  section  3893,  that  the  entire  contents  of  the  publi- 
cation deposited  in  the  mails  be  objectionable  in  character.  Demolli 
V.  TJ.  S.,  144  Fed.  363;  U.  S.  v.  Clarke,  38  Fed.  732. 

APPLICATION  OF  TEST-MATLABLE. 

Written  matter  which  is  coarse,  unbecoming,  or  even  profane,  was 
held  in  TJ.  S.  v.  Smith,  11  Fed.  663,  not  to  fall  within  the  inhibition 
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of  the  statute.    The  letter  in  question  stated  "  —fully  developed  you 
to  me  as  a  d — n  scoundrel  and  rascal." 

So,  matter  written  on  the  edge  of  a  valentine,  stating :  "  you  can 
keep  this  to  wipe  your  dirty  a —  on,  and  spend  your  money  to  pay 
your  debts,  or  have  your  picture  taken  again  in  men's  clothing,^'  was 
held  in  U.  S.  v.  Males,  51  Fed.  41,  not  to  be  "  obscene,  lewd  or  lascivi- 
ous "  within  the  meaning  of  the  statute. 

A  libelous  letter  imputing  to  the  addressee  an  atrocious  crime,  but 
which  has  no  tendency  to  excite  libidinous  thoughts  or  impure  de- 
sires, or  to  deprave  or  to  corrupt  the  morals  of  those  whose  minds  are 
open  to  such  influences,  was  held  in  U.  S.  v.  Wightman,  29  Fed.  636, 
not  to  be  "  obscene,  lewd,  or  lascivious,"  within  the  meaning  of  the 
Federal  statute. 

An  article  attacking  the  doctrine  of  the  immaculate  conception  of 
Christ,  does  not  fall  within  the  purview  of  U.  S.  Bev.  Statute,  section 
3893,  because  coarse  or  even  obscene  language  is  employed,  where  it 
has  no  tendency  to  induce  sexual  inunorality.  U.  S.  v.  Moore,  104 
Fed.  78. 

See  IT.  S.  v.  Wroblenski,  118  Fed.  495,  with  reference  to  the  mailing 
of  a  private  letter  directed  to  and  containing  indecent  charges  against 
the  writer's  mother,  as  a  violation  of  the  Federal  statute. 

See  also  U.  S.  v.  Lamkin,  73  Fed.  459,  infra,  with  reference  to  a 
letter  sent  to  obtain  a  meeting  for  immoral  purposes. 

-NON  TWTATT.A-RT.Tg 

But  a  letter  written  by  a  married  man  to  a  married  woman  he  had 
never  met,  stating  that  he  hoped  the  letter  would  come  to  her  as  a 
ray  of  sunshine  on  a  cloudy  day,  that  if  she  cared  to  meet  him  no  one 
would  ever  know  it,  that  they  could  pass  pleasant  afternoons  together, 
as  there  was  an  old  lady  he  knew  of  who  keeps  rooms  to  rent  for  such 
meetings.  The  letter  directed  the  recipient  to  go  where  this  lady 
lived  and  tell  her  that  she  (the  recipient)  wished  to  meet  a  "  gentle- 
man friend"  there,  about  twice  a  week.  The  letter  further  requested 
her  to  go  to  this  place,  sit  in  the  front  window  with  her  hat  on,  so 
that  the  writer  would  know  that  she  was  there  and  wanted  to  see  him, 
and  that  he  would  come  up  the  opposite  side  of  the  street  and  tip  his 
hat  when  he  saw  her,  so  that  she  would  recognize  him,  and  so  meet 
him  at  the  top  of  the  stairs.  This  letter  was  held  in  TJ.  S.  v.  Moore, 
129  Fed.  159,  to  be  obscene  within  the  meaning  of  the  Federal  statute, 
as  the  purpose  of  the  letter  was  an  invitation  and  solicitation  to  meet 
the  writer  for  sexual  intercourse. 

And  in  U.  S.  v.  Martin,  50  Fed.  918,  the  letter  was  written  by  a 
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married  man  to  an  unmarried  woman,  the  substance  of  which  was  an 
invitation  by  him  to  take  her  on  a  trip  the  expense  of  which  he  would 
pay  and  give  her  five  dollars  besides,  with  the  suggestion  that,  "  if  you 
will  go,  I  will  promise  you  a  nice  time."  This  letter  was  construed  to 
be  lewd  and  obscene  within  the  statute. 

But  a  series  of  letters  which  do  not  contain  lewd  or  indecent  lan- 
guage, but  sent  for  the  purpose  of  seduction  or  to  obtain  a  meeting 
for  immoral  purpose,  were  held  in  U.  S.  v.  Lamkin,  73  Fed.  459,  not 
to  come  within  the  purview  of  the  statute.  The  letters  appear  in  the 
statement  of  fact. 

An  article  containing  in  suggestive  language  a  description  of  the 
physical  appearance  of  the  "  Ripe  Woman,"  and  of  the  writer's  idea  of 
the  thoughts  excited  thereby ;  also  a  description,  in  coarse,  ntde  terms, 
of  the  "  Unripe  Woman,"  with  a  reference  to  unnatural  practices 
end  crimes,  as  among  the  causes  for  her  condition;  and  an  advertise- 
ment, one  of  which  extolled  the  merits  of  a  certain  remedy  for  vener- 
eal diseases,  and  the  other  addressed  to  the  "Ladies  of  the  Tender- 
loin District,"  calling  their  attention  to  the  writer's  stock  of  a  certain 
line  of  goods,  was  held  in  U.  S.  v.  Jones,  74  Fed.  545,  to  be  "  obscene 
matter." 

See  Dunlop  v.  U.  S.,  165  U.  S.  486,  for  obscene  "  personals  "  in  a 
newspaper  advertising  "  baths,"  etc. 
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COUBT  OF  APPEALS, 
June.  14,  1907. 

THE  PEOPLE  V.  CHARLES  BONIER. 

(189  N.  Y.  108.) 

(1).    MuRDBB — Sufficiency  of  Evidence. 

The  evidence  upon  the  trial  of  a  defendant  indicted  for  murder  examined 
and  held  sufficient  to  sustain  a  verdict  convicting  the  defendant  of  the 
crime  of  murder  in  the  first  degree. 

(2).    Venue — When  Pacts  Insufficient  to  Sustain  Motion  for  Change 
of  Place  of  Trial  of  a  Defendant  Ciiaroed  with  tue  Crihe 
of  Murder. 
Where  it  appears  from  the  record  upon  an  appeal  from  an  order  denying 
the  motion  of  a  defendant,  charged  with  a  brutal  and  atrocious  murder, 
for  a  change  of  venue,  upon  the  ground  that  a  fair  and  impartial  trial 
could  not  be  had  in  the  county  where  the  indictment  was  found,  that  only 
eighty -four  talesmen  were  examined  in  obtaining  a  jury  and  that  the 
defendant  interposed  only  sixteen  peremptory  challenges,  although  under 
the  statute  he  was  entitled  to  thirty,  it  cannot  be  held  that  there  was  such 
a  violent  prejudice  against  the  defendant,  that  the  presumption  of  inno- 
cence to  which  he  was  entitled  had  been  converted  into  a  universal  pre- 
sumption of  guilt  whereby  it  was  impossible  to  obtain  a  fair  and  impartial 
jury  before  whom  the  defendant  could  be  tried. 

(8).  Evidence— Admission  in  Evidence  of  Hammer  Found  Near  Bodies 
of  the  Victims  of  the  Homicide  Not  Erroneous. 
It  is  not  reversible  error  to  receive  in  evidence,  upon  the  trial  of  such 
defendant,  a  hammer  found  in  a  shed  in  which  the  bodies  of  the  victims 
were  found  and  in  close  proximity  thereto,  where  it  appears  that  the 
heads  of  the  victims  had  been  crushed  in  by  some  blunt  instrument  and 
the  hammer  was  just  sucli  an  instrument  as  might  have  been  used  to 
crush  a  human  skull  and,  in  addition,  it  was  stained  with  human  blood 
and  had  attached  to  it  white  human  hairs,  especially  where,  even  if  the 
hammer  had  not  been  received  in  evidence,  the  proof  of  the  defendant's 
guilt  would  still  be  overwhelming  and  conclusive. 

(4).    Rebuttal — When  Evidence   Tending  to  Contradict   Testimony 

Favorable  to  Defendant  Is  Properly  Received. 

Where  there  is  evidence,  upon  the  trial  of  such  defendant,  that  the 

motive  for  his  committing  the  crime,  was  his  desire  to  obtain  the  real 

property  of  his  victims  without  having  the  money  to- purchase  it  and  by 
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means  of  forged  deeds  purporting  to  convey  the  property  to  him,  it  is 
not  reversible  error  to  receive  evidence  that  the  defendant  liad  permitted 
his  invalid  wife  to  become  a  patient  at  the  county  hospital  as  a  public 
charge,  offered  in  rebuttal  of  testimony,  introduced  by  the  defendant, 
tending  to  show  that  he  had  been  in  possession  of  means  with  which  he 
might  have  purchased  the  property ;  even  if  this  evidence  were  regarded 
as  somewhat  remote,  that  would  simply  affect  its  weight  and  not  its 
competency. 

Appeal  from  a  judgment  of  the  Supreme  Court,  rendered 
January  25,  1905,  at  a  Trial  Term  for  the  county  of  Erie 
upon  a  verdict  convicting  the  defendant  of  the  crime  of  murder 
in  the  first  degree;  also  appeal  from  an  order  of  the  court  at 
Special  Term,  entered  January  13,  1905,  which  denied  a  motion 
for  a  change  of  venue. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Philip  V.  Fennelly  and  Murlin  S.  Smallwood  for  appellant. 
It  was  error  to  receive  the  hammer  in  evidence,  as  there  was  no 
testimony  connecting  the  defendant  with  it.  {People  v.  Hill, 
123  Cal.  571 ;  State  v.  Tippet,  63  N.  W.  Rep.  443 ;  Rtidolf  v. 
People,  45  N.  Y.  213 ;  State  v.  Lett,  85  Mo.  55.)  It  was  error 
to  receive  evidence  to  establish  that  the  defendant  had  not  the 
means  to  pay  for  the  property  alleged  to  have  been  purchased. 
(People  ex  rel,  Moynihan  v.  Oreene,  179  N.  Y.  253.)  The  ver- 
dict was  against  the  weight  of  evidence,  and  justice  requires  a 
new  trial.  (O'Brien  v.  People,  36  I^T.  Y.  276 ;  People  v.  Kelley, 
113  N.  Y.  647;  People  v.  Fish,  125  N.  Y.  136.)  The  court 
erred  in  refusing  defendant's  motion  for  a  change  of  venue. 
(People  V.  McLaugT^lin,  150  N.  Y.  365;  People  v.  Diamond, 
36  Misc.  Rep.  71;  People  v.  Georger,  109  App.  Div.  111.) 

Frank  A,  Abbott,  District  Attorney,  for  respondent 

Weeneb,  J.  The  annals  of  crime  contain  no  more  revolting 
story  than  that  which  is  set  forth  in  the  pages  of  the  record  at 
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bar.  An  aged  man  and  wife,  of  pure  and  simple  life,  who  to- 
gether had  trod  the  paths  of  industry  and  peace  for  more  than 
half  a  century,  were  brutally  murdered  in  their  own  home  in 
the  city  of  Buffalo.  The  evidence  of  this  atrocious  crime  was 
purely  circumstantial,  and  it  led  to  the  accusation  and  indict- 
ment of  the  defendant,  who  had  himself  then  passed  the  scrip- 
tural milestone  of  three  score  and  ten.  The  motive  ascribed  for 
the  deed  was  the  defendant's  desire  to  obtain  the  Freher  prop- 
erty without  having  the  means  to  purchase  it,  and  this,  it  is  said, 
led  to  the  commission  of  the  double  homicide  and  to  the  forgery 
of  two  deeds  purporting  to  have  been  executed  and  delivered  by 
Franz  Freher  to  the  defendant.  Under  an  indictment  found  on 
the  22nd  day  of  December,  1903,  charging  the  defendant  with 
the  crime  of  murder  in  the  first  degree  for  the  killing  of  Franz 
Freher,  the  defendant  was  tried,  convicted  and  sentenced  to 
death.  Upon  appeal  to  this  court  (179  N.  Y.  315)  the  judg- 
ment of  conviction  was  reversed  for  substantial  error  in  the  trial 
judge's  charge  and  a  new  trial  was  ordered.  A  second  trial  has 
been  had.  Again  the  defendant  has  been  convicted  and  sen- 
tenced, and  again  he  appeals  to  this  court.  The  present  appeal 
consists  of  two  distinct  parts.  The  first  is  taken  upon  exceptions 
to  various  rulings  made  during  the  course  of  the  trial,  upon  the 
ground  that  no  deliberate  and  premeditated  design  to  effect  the 
death  of  Franz  Freher  had  been  shown,  and  upon  the  further 
ground  that  the  verdict  was  against  the  weight  of  the  evidence. 
The  second  relates  to  the  denial  of  defendant's  motion  for  a 
change  of  venue,  which  was  urged  upon  the  ground  that  a  fair 
and  impartial  trial  could  not  be  had  in  the  county  of  Erie, 
where  the  indictment  was  found. 

The  appeal  from  the  order  denying  defendant's  motion  for  a 
change  of  venue  is  supported  by  a  brief  so  voluminous  as  to  pre- 
clude the  possibility  of  specific  reference  to  every  phase  of  the 
extended  argument  which  it  contains.  It  must  suffice,  therefore, 
to  say  that  the  argument  of  defendant's  counsel  assumes  that  the 
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newspaper  publications  in  and  about  the  city  of  Buffalo  had 
created  such  a  violent  prejudice  against  the  defendant  that  the 
presumption  of  innocence  to  which  he  was  entitled  had  been  con- 
verted into  a  universal  presumption  of  guilt,  thus  rendering  it 
impossible  to  obtain  a  fair  and  impartial  jury  before  whom  the 
defendant  could  be  tried.  This  contention  is  most  effectively  and 
conclusively  disposed  of  by  the  record,  which  discloses  that  only 
eighty -four  talesmen  were  examined  in  obtaining  a  jury,  and 
that  the  defendant  interposed  only  sixteen  peremptory  chal- 
lenges, although  under  the  statute  he  was  entitled  to  thirty.  In 
this  generation  when  the  impaneling  of  a  jury  in  a  widely  pub- 
lished murder  case  is  the  work  of  weeks  and  even  months ;  when 
hundreds  of  talesmen  are  usually  examined  ad  nauseam,  until 
the  public  are  surfeited  with  comments  upon  a  trial  before  it 
really  begins,  and  when  the  number  of  peremptory  challenges  is 
only  limited  by  an  equally  peremptory  statute^  it  requires  some- 
thing more  than  is  disclosed  by  this  compact  record  to  make  a 
case  for  a  change  of  venue  in  a  criminal  case.  In  view  of  the 
fact  that  only  eighty-four  talesmen  were  examined,  only  sixteen 
of  whom  were  peremptorily  challenged  by  the  defendant,  only 
twelve  of  whom  were  peremptorily  challenged  by  the  district 
attorney,  forty-four  of  whom  were  excused  by  the  court,  and 
twelve  of  whom  were  acceptable  to  all  concerned,  there  is,  even 
in  a  period  prolific  of  such  motions  upon  the  most  fanciful 
grounds,  a  large  element  of  novelty  in  the  argument  that  the 
public  sentiment  of  Erie  county  was  so  inflamed  as  to  jeopardize 
the  defendant's  constitutional  right  to  a  fair  trial.  If  there  was 
any  reason  to  suspect  such  a  condition  when  the  motion  was 
made,  it  must  have  subsided  with  extreme  rapidity,  for  the 
motion  was  made  on  December  29th,  1904,  it  was  decided  on 
January  13th,  1905,  the  trial  was  commenced  on  January  25th, 
1905,  and  a  jury  was  obtained  with  a  facility  that  needs  no 
vindication.  It  is  true  that  some  of  the  talesmen  who  were  ex- 
amined as  to  their  qualifications  to  sit  as  jurors  betrayed  symp- 
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toms  of  prejudice  against  the  crime  of  murder,  and  particularly 
a  murder  so  heinous  as  that  referred  to  in  the  questions  ad- 
dressed to  them ;  but  that,  we  venture  to  say,  was  far  from  suffi- 
cient to  disqualify  them  from  serving  as  jurors.  It  will  be  an 
evil  day  ipdeed  for  the  cause  of  justice  when  an  honest  abhor- 
rence of  crime  shall  be  regarded  as  sufficient  to  exclude  an  in- 
telligent citizen  from  the  jury  box.  If  that  were  to  become  the 
standard  by  which  to  judge  of  a  man's  disqualifications  for  jury 
duty,  murderers  and  other  criminals  could  never  be  tried.  The 
true  test  is  whether  a  man  with  such  a  prejudice,  which  should 
be  the  proudest  birthright  of  every  citizen,  can  so  f ai>  subordinate 
it  to  the  demands  of  justice  as  to  render  a  fair  and  impartial 
verdict  upon  the  evidence  adduced  before  him.  Measured  by 
that  standard  there  is  no  reason  to  suspect  that  any  man  who 
sat  in  judgment  upon  the  defendant  was  disqualified. 

The  appeal  upon  the  merits  requires  a  recital  of  the  grue- 
some circumstances  which  are  relied  upon  by  the  People  to  sus- 
tain the  defendant's  conviction.  We  shall  state  them  in  outline 
rather  than  in  detail,  for  they  stand  unchallenged,  and  two 
juries  have  certified  to  their  sufficiency  to  warrant  the  defend- 
ant's conviction. 

Franz  Freher  and  Johanna,  his  wife,  aged  82  and  84  years 
respectively,  lived  in  a  little  frame  house  of  their  own  at  339 
Jefferson  street  in  the  city  of  Buffalo.  They  were  also  the  own- 
ers of  another  house  known  as  No.  52  Cherry  street  in  the  same 
city.  Franz  had  been  a  cabinetmaker  by  trade,  which  he  had 
gradually  given  up  with  advancing  years  until,  at  the  time  of 
the  homicide,  he  did  nothing  beyond  the  simple  errands  and  odd 
jobs  which  were  incident  to  his  condition  and  station  in  life 
and  were  still  permitted  by  the  infirmities  of  age.  Johanna 
was  sorely  crippled  and  could  scarcely  walk,  even  with  the  aid 
of  a  cane.  In  the  summer  of  1903  the  defendant  began  calling 
upon  the  Frehers  at  their  Jefferson  street  home,  and  it  became 
known  in  the  neighborhood  that  he  was  talking  of  buying  it. 
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At  that  time  the  defendant  was  a  widower  and  was  living  with 
a  woman  named  Louisa  Lindham,  many  years  his  junior,  who 
had  left  her  husband.  Under  the  promise  of  supporting  her  and 
her  two  children,  and  of  making  provision  for  their  future  wel- 
fare in  case  of  his  death,  by  means  of  insurance  upon  his  life  and 
otherwise,  the  defendant  had  persuaded  Mrs.  Lindham  to  be- 
come his  housekeeper.  At  the  time  of  the  homicide  they  were 
living  together  at  312  Monroe  street,  which  was  but  a  few 
minutes'  walk  from  the  home  of  the  Frehers.  As  the  summer 
faded  into  autumn  it  was  observed  that  the  defendant's  visits  to 
the  Frehers  became  more  frequent  until  November.  During 
that  period  he  seemed  to  be  in  financial  straits,  for  he  was 
unable  to  pay  his  modest  rent  of  eight  dollars  per  month,  and 
told  his  landlady  contradictory  stories  about  the  sources  from 
which  he  expected  funds  wherewith  to  pay.  Thus  matters  con- 
tinued until  about  the  10th  or  12th  of  November,  when  the 
defendant  was  seen  at  the  Cherry  street  house  owned  by  the  Fre- 
hers, at  a  time  when  Franz  and  a  man  named  Bundshuh  were 
doing  some  work  about  the  premises.  When  the  defendant  came 
within  hearing  distance  Franz  said,  "  Here  comes  that  old 
Mechlenburger,  the  old  swindler,  he  wants  to  buy  my  property, 
but  hasn't  got  any  money  to  buy  it ;  I  wish  he  would  stay  away 
from  me."  The  record  does  not  disclose  what,  if  anything, 
occurred  between  the  occasion  just  mentioned  and  the  19th  of 
November,  the  day  of  the  homicide.  On  the  latter  date  the  de- 
fendant returned  to  his  home  much  later  than  was  his  custom. 
He  had  left  his  house  at  about  one  o'clock  in  the  afternoon  and, 
instead  of  coming  back  at  four  or  five  o'clock  as  usual,  he  did 
not  make  his  appearance  until  between  seven  and  eight  o'clock, 
when  it  was  after  dark.  As  he  came  in  he  seated  himself  in  a 
chair,  when  the  housekeeper  noticed  that  the  tops  and  soles  of 
his  boots  were  covered  with  mud.  She  asked  him  where  he  had 
been,  and  he  replied  that  he  had  been  digging  celery  at  the 
Jefferson  street  house.    She  asked  him  if  he  wished  any  supper, 
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but  he  only  took  a  cup  of  tea,  although  usually  a  very  hearty 
eater,  and  then  retired  for  the  night.  On  the  following  morn- 
ing, Friday,  November  20th,  Bonier  aroused  the  housekeeper 
at  between  five  and  six  o'clock  when  it  was  still  dark,  although 
he  did  not  usually  arise  until  seven  or  after,  and  told  her  to  get 
him  a  cup  of  tea  and  that  he  was  going  over  to  the  Jefferson 
street  house  to  see  the  Frehers  who  were  going  away.  After 
partaking  of  a  light  breakfast  the  defendant  departed  and  re- 
mained away  until  noon  when  he  returned,  unbuttoned  his 
coat,  and  took  from  a  pocket  an  envelope.  He  did  not  show 
the  housekeeper  its  contents  but  said  in  substance,  "  See  here, 
I  am  fixed  all  right  on  that  Jefferson  street  place,  I  have 
bought  it."  He  also  mentioned  having  purchased  the  Cherry 
street  place  and  informed  the  housekeeper  that  they  were 
to  move  the  next  morning;  that  he  was  going  to  order  a  van 
right  away.  He  partook  of  lunch,  and  then  went  out.  He  re- 
turned at  two  o'clock  and  remained  about  the  house  until  four 
when  he  complained  of  a  pain  in  his  stomach  and  laid  down  for 
a  short  time.  The  housekeeper  gave  him  a  cup  of  tea,  which 
was  all  the  supper  he  had  that  day,  and  he  retired  early.  The 
next  morning,  Saturday,  November  21st,  the  van  came  and 
moved  the  defendant's  household  effects  to  the  Jefferson  street 
house.  The  evidence  now  takes  us  backward  a  day  or  two>  to 
Thursday  or  Friday  morning,  when  the  milkman  called  as  usual 
at  the  Freher  house.  He  did  not  see  the  Frehers,  but  met  the 
defendant  walking  back  and  forth  in  the  yard.  The  defendant 
stopped  the  milkman  and  told  him  that  the  Frehers  did  not  want 
any  more  milk ;  that  they  had  gone  to  a  farm ;  that  he  was  going 
to  occupy  the  premises  and  move  in  on  the  following  Monday. 
The  milkman  thereupon  asked  the  defendant  if  he  did  not  want 
to  take  milk,  and  the  latter  said  to  come  on  Tuesday  and  begin 
the  delivery  of  milk  to  him.  In  this  connection  it  appears  that 
it  had  been  the  custom  of  the  Frehers  to  pay  their  milk  bills 
weekly,  usually  on  Mondays,  and  that  on  the  morning  when  the 
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milkman  met  the  defendant  the  Frehers  were  owing  for  three 
days'  milk.  This,  with  other  circumstances,  is  relied  upon  tx) 
fix  the  date  of  the  homicide.  On  Saturday  morning,  after  the 
arrival  of  the  moving  van,  a  woman  living  next  door  to  the  Jef- 
ferson street  house  opened  her  window  and  asked  the  defendant 
what  had  become  of  the  Frehers,  and  he  told  her  they  had  gone 
to  some  "  Home ''  as  he  understood  it.  It  appears  that  there 
were  upon  the  Jefferson  street  lot  two  sheds,  one  of  which  was 
at  the  rear  end  of  the  premises,  and  the  other  very  near  the  house 
of  the  woman  just  referred  to.  The  defendant  spoke  to  her 
about  tearing  down  that  shed  as  it  interfered  with  her  view, 
and  on  that  same  morning  he  talked  with  his  housekeeper  about 
having  one  Moore,  who  was  related  to  her,  help  him  in  tearing 
it  down.  On  that  day,  Saturday,  November  twenty-first,  the  de- 
fendant and  his  housekeeper  lunched  together  in  the  Freher 
house.  After  luncheon  the  housekeeper  started  at  housecleaning. 
While  thus  engaged  she  found  under  a  bed  a  small  black  hand- 
bag, which  she  handed  to  the  defendant  He  opened  it,  and  it 
was  found  to  contain  gold  and  paper  money,  a  light  colored  wal- 
let and  a  bank  book.  The  defendant  placed  the  contents  of  the 
bag  upon  a  table  and  said,  in  substance,  that  the  old  people  must 
have  left  in  a  hurry,  and  that  he  would  take  care  of  it;  they 
might  be  back  in  a  week.  He  also  added :  "  God  knows  where 
they  have  gone."  Then  he  spread  the  money  out  upon  the  table 
and  asked  the  housekeeper  to  pull  down  the  window  shade,  so 
that  the  neighbors  could  not  look  in.  He  also  asked  her  to  place 
a  basket  upon  the  table  next  to  the  window  as  a  shield.  These 
things  having  been  done,  he  proceeded  to  count  the  money,  and 
when  he  had  finished  he  turned  to  the  housekeeper  and  said: 
"  Nearly  five  hundred  dollars  in  all."  Thereupon  he  took  out 
a  twenty-dollar  gold  piece  and  handed  it  to  her,  with  the  remark : 
"  For  being  so  honest,  here  is  a  big  cent  for  you."  He  then 
drew  out  his  own  old  wallet,  told  the  housekeeper  to  throw  it 
away,  and  put  into  his  pocket  the  light  colored  wallet  found  in 
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the  bag.  He  also  took  the  bank  book  saying  that  he  would  take 
it  to  the  bank,  but  when  the  housekeeper  asked  him  about  it 
several  days  later  he  said  "  that  has  been  in  the  stove  this  good 
while."  On  the  same  day  that  this  money  was  found,  the  de- 
fendant gave  to  the  housekeeper  a  plain  gold  ring,  a  breast  pin, 
and  some  other  small  articles  of  jewelry,  which  he  said  he  found 
in  some  of  the  furniture  upstairs.  These  were  later  identified 
as  having  belonged  to  the  Frehers.  During  the  afternoon  of  that 
day  the  housekeeper  asked  the  defendant  for  ten  dollars  with 
which  to  pay  her  brother-in-law  that  sum  borrowed  from  him, 
and  also  two  dollars  to  pay  a  coal  bill  for  which  she  had  been 
indebted  ever  since  the  preceding  winter.  The  defendant  gave 
her  the  ten  dollars  to  repay  the  loan ;  also  five  dollars  for  the 
payment  of  the  coal  bill,  and  told  her  to  use  the  balance  in  pur- 
chasing clothing  for  the  children.  At  or  about  the  same  time 
the  defendant  further  suggested  that  the  housekeeper  would  not 
have  to  go  out  any  more  to  do  washing  for  other  people,  as  she 
had  been  in  the  habit  of  doing  since  they  had  lived  together. 
On  Sunday,  November  22nd,  the  defendant  changed  his  cloth- 
ing, taking  off  the  trousers  that  he  had  worn  on  Thursday,  the 
19th,  and  told  her  to  *^  fire  them."  She  did  not  comply  with  his 
request  but  hung  them  up  in  the  house.  Later  on  the  same  day 
he  again  referred  to  the  subject  and  repeated  his  direction. 
They  were  later  given  over  to  the  police,  their  possesion  from 
that  time  until  the  trial  was  satisfactorily  accounted  for,  and 
at  the  trial  they  were  shown  to  be  stained  with  human  blood. 
During  that  Sunday  forenoon  the  defendant  requested  the  house- 
keeper to  send  her  daughter  to  Mr.  Moore.  The  latter  came  and 
the  defendant  asked  him  to  come  over  next  morning  to  assist  in 
tearing  down  the  shed.  On  Monday  morning,  November  23rd, 
Moore  came  and,  although  it  rained  bard  and  it  was  muddy, 
he  and  the  defendant  demolished  the  shed,  the  latter  taking  some 
of  the  shorter  boards  into  the  other  shed  at  the  rear  end  of  the 
lot,  while  the  longer  ones  were  piled  up  in  the  yard.     In  the 
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morning  a  neighbor  called  to  inquire  where  the  Frehers  had 
gone,  and  in  the  evening  the  Heinekes,  grandchildren  of  the 
Frehers,  called  upon  the  same  errand,  in  company  with  one 
Louis  Rosenow.  The  Heineke  girl  asked  the  defendant  if  her 
grandparents  were  there  and  he  replied,  "  I  don't  know  where 
they  are,  and  if  I  would  know  I  wouldn't  tell."  Then  the  de- 
fendant laughed,  sayiiig  "  this  is  all  mine,"  and  slammed  the 
door  in  the  faces  of  the  visitors.  In  the  morning  of  the  same 
day  the  defendant  had  visited  a  scrivener  and  notary  public 
named  Burzynski,  and  requested  him  to  draw  two  deeds.  The 
defendant  represented  that  he  had  sold  two  pieces  of  property, 
one  on  Jefferson  street  and  the  other  on  Cherry  street.  Two 
deeds  were  drawn  from  Franz  Freher  as  grantor  to  Charles 
Bonier  as  grantee.  The  defendant  was  asked  where  his  wife 
was  and  he  replied  that  he  was  a  widower.  The  notary  there- 
upon showed  him  where  to  affix  his  signature,  and  he  then  signed 
both  deeds  in  the  name  of  "  Frank  Freher."  Being  asked  about 
the  recording  of  the  deeds  the  defendant  said  "  let  the  man  that 
bought  the  property  put  them  on  record."  Having  paid  the 
notary  the  defendant  departed.  The  deeds  were  recorded  in  the 
county  clerk's  office  on  the  same  day,  although  no  one  was  able 
to  identify  the  defendant  as  the  person  who  left  them  for  record. 

On  Tuesday  morning,  November  24th,  when  the  milkman 
came  to  the  house  in  accordance  with  the  directions  of  the  de- 
fendant given  on  the  preceding  Thursday  or  Friday,  the  defend- 
ant said  to  him,  "  Where  did  you  tell  me  the  Frehers  had  gone  ? 
Did  you  tell  me  the  Frehers  had  gone  to  a  farm  ?  "  and  the  boy 
replied,  "  Tell  you  ?  You  told  me  where  they  had  gone ;  that 
they  had  gone  to  a  farm,"  and  the  defendant  said  no,  he  had  not. 

Eumors  were  now  becoming  rife  in  the  neighborhood.  No 
one  had  seen  the  Frehers  depart.  None  of  their  relatives  or 
friends  had  been  told  that  they  had  intended  to  go  away.  No 
one  seemed  to  know  what  had  happened  or  what  to  do.  At  this 
juncture  someone  telephoned  to  police  headquarters  and,  with- 
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out  going  into  unnecessary  details,  there  the  matter  was  taken 
up.  A  police  captain  called  at  the  Jefferson  street  house  on 
Thanksgiving  day,  November  26th.  The  defendant,  his  house- 
keeper, her  children  and  a  Mr.  Shuh  were  there.  The  captain 
asked  the  defendant  if  he  knew  anything  of  the  whereabouts  of 
the  Frehers.  The  defendant  said  he  thought  they  had  gone  to 
an  "  Anstalt,''  which  is  the  German  for  "  Institution "  or 
"  Home."  The  captain  asked  him  how  he  knew,  and  he  replied 
that  he  had  seen  them  going  away  in  a  hack  on  Friday  morning. 
The  captain  left  and  called  again  on  the  following  day  or  the  day 
after,  this  time  accompanied  by  a  Mr.  Bundschu.  The  defend- 
ant, his  housekeeper  and  her  children  were  again  present.  The 
previous  conversation  was  substantially  repeated-  The  captain 
then  asked  the  defendant  if  he  had  any  idea  where  the  old  people 
had  gone  to,  and  he  answered  that  he  thought  they  had  gone  to 
Ohio.  When  asked  if  he  knew  the  particular  place  in  Ohio,  he 
said  he  did  not,  but  when  the  captain  mentioned  Ashtabula  the 
defendant  said,  "  Yes,  that  is  the  place  they  went." 

The  result  of  the  investigation  pursued  up  to  that  point  led  to 
the  institution  of  a  "  John  Doe  "  proceeding  before  the  police 
magistrate  on  Tuesday,  December  1st,  in  which  the  defendant 
was  subpoenaed  as  a  witness.  The  authorities  not  being  ready  to 
proceed  on  that  day,  the  matter  was  adjourned  to  the  following 
day.  Before  the  defendant  left  the  court  room  some  conver- 
sation was  had  between  the  police  captain  and  the  police  magis- 
trate within  hearing  distance  of  the  defendant  as  to  the  best 
method  of  procedure,  and  it  was  suggested  that  some  one  ought 
to  find  the  notary  who  took  the  acknowledgments  of  the  deeds 
from  Franz  Freher  and  Charles  Bonier.  The  defendant  re- 
turned home  in  the  afternoon  and  turned  over  to  his  housekeeper 
a  wooden  box  with  a  key  containing  one  hundred  and  eighty- 
three  dollars  in  paper  money  and  gold.  The  next  morning, 
Wednesday,  December  2nd,  the  defendant  told  his  housekeeper 
that  he  must  leave  early  to  get  a  seat  in  the  court  room  where  ho 
18 
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had  been  directed  to  appear.  He  left  the  house  at  about  eight 
o'clock  and  soon  thereafter,  between  eight  and  nine  o'clock,  he 
appeared  at  the  office  of  the  notary  who  had  drawn  the  deeds  for 
him.  The  notary  having  seen  the  defendant  before  coming  into 
the  room  where  the  latter  was  waiting,  telephoned  from  another 
room  to  police  headquarters  that  "  Mr.  Freher  "  was  in  his  office, 
for  at  that  time  he  did  not  know  "  Freher "  was  "  Bonier." 
Having  delivered  the  message,  the  notary  walked  into  the  room 
where  the  defendant  was  waiting  and  said,  '^  Hello,  old  man, 
all  the  city  was  looking  for  you,  and  you  are  here,'^  and  the  de- 
fendant said,  "  All  right,  all  right."  The  notary  then  said, 
"  Well  you  just  sit  a  bit  here,  and  I  just  go  and  put  my  coat  on, 
and  I  come  out  to  you."  As  the  notary  was  leaving  the  room 
the  defendant  followed  him  into  a  private  office  and  admitted 
that  he  was  not  Freher,  but  Charles  Bonier.  The  notary,  be- 
ginning to  grasp  the  situation,  said,  "  Now  I  tell  you  what 
you  done,  you  signed  a  deed  Freher,  why,  you  get  in  trouble." 
To  this  the  defendant  responded.  "  Yes,  yes,  I  know  I  get  a 
states  prison."  Then  the  defendant  told  the  notary  that  he  was 
the  only  man  who  could  help  him  out ;  that  he  would  give  him 
$250  if  he  would  say  that  the  defendant  had  never  been  in  his 
office,  and  the  notary  replied  that  he  would  not  do  that  for 
$5,000.  At  this  point  in  the  conversation  a  sergeant  from  the 
police  station  arrived,  who  upon  a  signal  from  the  notary,  re- 
mained outside  while  the  conversation  was  continued.  The 
defendant  began  to  weep,  and  the  notary,  feeling  sorry  for  him, 
advised  that  he  go  and  find  the  Freher  people  and  if  they  would 
saction  his  signature  to  the  deeds  it  would  help.  After  a  mo- 
ment of  apparent  reflection  the  defendant  replied  that  he  knew 
where  they  were ;  that  it  was  where  old  people  go  for  life —  "  in 
some  homestead  " — and  that  he  had  signed  the  deeds  because 
he  had  paid  for  the  property,  and  the  Frehers  had  left  without 
giving  him  his  deeds.  The  defendant  then  left  the  notary's 
office  and,  instead  of  going  to  attend  the  "  John  Doe  "  proceed- 
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ing,  where  he  had  been  directed  to  appear  at  twelve  o'clock,  he 
left  the  city,  and  was  next  heard  of  in  Erie,  Pa.,  where  he  was 
arrested  on  the  following  day.  Meanwhile  the  police  had  insti- 
tuted a  search  of  the  Jefferson  street  premises.  After  examining 
the  house  from  attic  to  cellar  they  began  to  dig  in  the  yard  and 
finally  came  to  the  shed  into  which  the  lumber  of  the  demolished 
shed  had  been  thrown.  Removing  this  lumber  they  dug  down 
into  the  earth,  and  there,  scarcely  ten  inches  beneath  the  surface, 
they  discovered  the  body  of  Franz  Freher,  clothed  and  face 
downward.  Immediately  underneath  this  body  was  that  of 
Johanna  Freher,  also  fully  clothed.  The  heads  of  these  hapless 
victims  had  been  crushed  in  by  means  of  some  blunt  instrument 
wielded  with  great  violence.  Near  the  gruesome  grave  of  this 
aged  couple  lay  a  hammer  which,  upon  subsequent  examination, 
was  found  to  be  stained  with  human  blood,  and  attached  to  it 
were  two  white  human  hairs.  An  autopsy,  which  was  later 
made,  disclosed  that  the  stomachs  and  intestines  of  the  victims 
were  practically  empty.  This  circumstance,  taken  in  connec- 
tion with  the  defendant's  absence  from  his  home  during  the 
afternoon  and  early  evening  of  Thursday,  November  19th, 
coupled  with  the  defendant's  appearance  when  he  returned  home, 
his  boots  covered  with  clay  of  the  same  character  as  that  in 
which  these  two  aged  unfortunates  were  buried,  was  cogent,  if 
not  conclusive,  evidence  that  the  defendant  had  consummated 
this  dastardly  tragedy  during  the  afternoon  of  Thursday,  No- 
vember 19th,  1903.  Thus  there  is  reasonable  certainty  as  to  the 
time,  and  not  a  shadow  of  a  doubt  as  to  the  fact,  of  the  killing 
of  Franz  Freher  and  his  wife  by  the  hand  of  the  defendant.  In 
view  of  the  irrefragable  circumstances  thus  briefly  outlined, 
which  point  with  unerring  certainty  to  the  perpetrator  of  this 
unholy  deed,  and  which  disclose  in  all  its  inhumanity  the  unmis- 
takable motive  for  its  commission,  it  would  be  a  travesty  on  jus- 
tice to  discuss  the  questions  whether  the  verdict  was  against  the 
weight  of  evidence,  and  whether  the  evidence  so  clearly  estab- 
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lishes  a  willful  and  premeditated  design  to  effect  death,  as  to 
support  a  verdict  of  murder  in  the  first  degree.  We,  therefore, 
pass  to  the  exceptions. 

It  is  contended  that  it  was  error  to  receive  in  evidence  the 
hammer  which  was  found  in  the  shed  where  the  Frehers  were 
buried,  and  the  argument  seems  to  be,  that  there  was  nothing 
to  identify  it  as  the  instrument  which  was  used  in  the  commis- 
sion of  the  murder,  nor  to  sliow  that  the  defendant  had  ever  seen 
it  We  think  that  no  error  was  committed  in  this  behalf.  The 
hammer  was  found  in  the  shed,  under  the  lumber,  and  in  close 
proximity  to  the  dead  bodies.  It  was  just  such  an  instrument 
as  might  have  been  used  to  crush  a  human  skull ;  it  was  stained 
with  human  blood,  and  had  attached  to  it  white  human  hairs. 
This  was  enough  to  render  it  competent  evidence.  (Ruloff  v. 
People,  45  N.  Y.  213.)  It  may  be  added,  moreover,  that  even 
if  the  hammer  had  never  been  found,  or  had  not  been  received 
in  evidence,  the  proof  of  defendant's  guilt  would  still  be  over- 
whelming and  conclusive. 

It  is  urged  that  it  was  improper  to  permit  one  Groldberg  to 
testify  to  a  conversation  with  the  defendant  in  September,  1902, 
about  the  latter's  financial  condition,  and  also  that  the  evidence 
of  the  witnesses  Mitzel,  Chamberlain  and  Pfeiffer,  bearing  upon 
the  same  subject,  was  incompetent  and  prejudicial  to  the  de- 
fendant. Goldberg  was  a  physician  who  had  attended  the  de- 
fendant's wife.  He  had  told  the  defendant  that  he  did  not 
think  it  was  necessary  to  call  any  more,  as  he  could  do  nothing 
for  the  wife,  since  her  case  was  hopeless.  The  defendant  then 
said  if  that  was  the  case  he  did  not  want  him  to  call  anyway,  as 
he  had  no  means  to  pay  the  doctor's  fees ;  that  he  had  been  in 
good  shape  at  one  time,  but  that  his  son  had  beaten  him  out  of 
most  of  his  property. 

Mitzel  was  the  overseer  of  the  poor  of  the  town  of  West 
Seneca  in  1902.  The  defendant  came  to  him  with  an  order  from 
Long,  then  superintendent  of  the  poor  for  Erie  county.     The 
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defendant  wanted  his  wife  taken  to  the  county  hospital.  Mitzel 
asked  him  if  he  had  any  money  and  he  replied  in  the  negative. 
Mitzel  said,  "  If  you  have  got  money  why  I  can't  take  her  out," 
and  the  defendant  again  asserted  that  he  had  no  money.  Cham- 
berlain was  deputy  superintendent  of  the  poor  in  September, 
1902,  and  he  produced  the  official  records  to  show  that  Eva 
Bonier,  wife  of  the  defendant,  had  been  admitted  to  the  county 
hospital  as  a  public  charge. 

PfeiflFer  was  the  clerk  at  that  institution.  He  produced  offi- 
cial records  and  personally  testified  as  to  the  admission  to  the 
hospital  of  the  defendant's  wife  as  a  public  charge.  All  this 
evidence  was  offered  and  received  in  rebuttal  after  the  defense 
had  introduced  testimony  tending  to  show  that  the  defendant 
had  been  possessed  of  means  with  which  he  might  have  purchased 
the  Freher  property.  Even  if  this  evidence  were  regarded  as 
somewhat  remote,  that  would  simply  affect  its  weight  and  not 
its  competency. 

Nothing  is  presented  by  this  record  that  authorizes  us  to 
interfere  with  the  judgment  of  conviction  appealed  from,  either 
as  matter  of  law  or  discretion,  and  it  must,  therefore,  be  af- 
firmed. 

CuLLBN,  Ch.  J.,  O'Brien,  Edwabd  T.  Babtlett,  Haioht, 
HiscocK  and  Chase,  JJ.,  concur. 

Judgment  of  conviction  affirmed. 
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COURT  OF  APPEALS. 
June  14,  1907. 

THE  PEOPLE  V.  WILLIAM  NELSON. 

(189  N.  Y.  187.) 

MuBDBR — Sufficiency  of  Evidbncb. 

The  proceedings  and  evidence  upon  the  trial  of  a  defendant  indicted 
for  murder  examined  and  held  that  the  defendant  had  a  fair  and  impar- 
tial trial  and  that  the  evidence  was  sufficient  to  sustain  and  Justify  a 
verdict  of  murder  in  the  first  degree. 

Appeal  from  a  judgment  of  the  Supreme  Court,  rendered 
April  9,  1906,  at  a  Trial  Term  for  the  county  of  New  York, 
upon  a  verdict  convicting  the  defendant  of  the  crime  of  murder 
in  the  first  degree. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

John  D.  Lindsay  for  appellant  The  defendant  did  not  have 
a  fair  legal  trial.  (People  v.  Davey,  179  N.  Y.  345 ;  People  v. 
Oreenwall  115  N.  Y.  520;  People  v.  Fielding,  158  N.  Y.  542; 
Carlson  v.  Winterson,  147  N.  Y.  652 ;  Gardner  v.  Bartholomew, 
40  Barb.  325 ;  Sirns  v.  Sims,  12  Hun,  231 ;  People  v.  Dorthy, 
156  N.  Y.  237;  People  v.  Crapo,  76  N.  Y.  288;  PeopU  v. 
Cascone,  185  N.  Y.  317;  Coleman  v.  People,  55  N.  Y.  81; 
People  V.  Shea,  147  N.  Y.  78.) 

William  Travers  Jerome,  District  Attorney  (Robert  C.  Tay- 
lor of  counsel),  for  respondent.  The  defendant  had  a  fair  trial 
and  no  valid  reason  can  be  discovered  for  the  reversal  of  the 
judgment.  (People  v.  Sliney,  137  N.  Y.  571 ;  People  v.  Rodo- 
wald,  177  N.  Y.  408 ;  People  v.  Tohin,  176  N.  Y.  278 ;  People 
V.  Breen,  181  N.  Y.  493;  People  v.  Willson,  109  N.  X.  345; 
People  V.  White,  176  N.  Y.  331 ;  People  v.  Patrick,  182  N.  Y. 
331;  People  v.  Rimieri,  180  N.  Y.  163.) 
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Chass,  J.  About  ten  o'clock  in  the  evening  of  December 
29thy  1905,  one  Lizzie  Norman  was  killed.  Her  throat  was 
80  severely  cut  as  nearly  to  sever  her  head  from  her  body. 
The  defendant  was  charged  with  the  homicide  and  he  has  been 
indicted  for  and  convicted  of  the  crime.  From  the  judgment 
entered  upon  the  conviction  he  appeals  to  this  court.  The  ques- 
tions raised  on  the  appeal  do  not  require  more  than  a  general 
statement  of  the  facts  upon  which  the  defendant  was  convicted. 

The  evidence  taken  upon  the  trial  warranted  the  jury  in  find- 
ing that  the  defendant  met  the  deceased  in  August,  1905,  and 
that  they  immediately  commenced  living  together  in  a  rear 
apartment  in  a  building  at  149  West  61st  street,  borough  of 
Manhattan,  New  York.  With  them  in  the  apartment  lived  one 
Lottie  Arnold.  Two  other  apartments  on  the  same  floor  were 
also  occupied  by  tenants.  The  defendant,  the  deceased  and  all 
of  the  occupants  of  rooms  on  the  floor  of  the  building  mentioned 
were  ignorant  colored  people.  The  deceased  was  a  laundress, 
and  did  her  work  in  the  apartment.  About  six  o'clock  in  the 
evening  of  the  homicide  the  defendant  returned  to  the  apartment 
from  his  work,  and  found  Lizzie  Norman  engaged  in  ironing, 
and  Lottie  Arnold  in  preparing  the  evening  meal.  The  three 
partook  of  the  meal,  after  which  one  Bice,  a  friend  of  Lottie 
Arnold,  came  in  and  the  women  continued  with  their  work,  while 
the  men  conversed  until  about  nine  o'clock,  at  which  time  Lottie 
Arnold  and  Rice  left  the  apartment  and  went  to  the  street 
Soon  thereafter  the  defendant  went  down  the  stairs  from  the 
floor  upon  which  he  lived,  but  he  returned  before  ten  o'clock. 
After  he  returned  the  other  tenants  heard  loud  talking  and  strug- 
gling in  his  apartment  Lizzie  Norman  was  seen  to  open  the 
door  leading  from  the  kitchen  into  the  hallway  and  rush  toward 
the  staircase,  or  the  door  of  the  middle  apartment,  but  the  de- 
fendant reached  from  the  door  of  his  apartment  and  grabbed  her 
and  pulled  her  back  into  the  kitchen  and  threw  her  upon  the 
floor,  and  he  then  closed  the  door  of  his  apartment  with  a  slam. 
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She  was  heard  to  exclaim,  "  Please,  Mr.  Nelson,  don't  kill  me ;  " 
and  she  also  screamed  "  Murder  "  twice.  Soon  after  the  door 
was  closed  the  noise  ceased,  and  some  one  from  within  then 
locked  the  door  to  the  apartment  and  fastened  the  transom. 
Lottie  Arnold  returned  at  half-past  ten  o'clock,  and  as  the  key 
to  the  locked  door  was  in  the  lock  she  was  unable  to  open  the 
door  and  enter  the  room.  Bj  standing  upon  a  chair  she  looked 
through  a  hole  in  the  partition  between  the  defendant's  apart^ 
ment  and  the  hallway  and  saw  the  defendant  lying  face  down 
upon  a  bed.  She  called  to  him  to  open  the  door.  He  moved 
slightly  and  muttered,  but  did  not  respond  to  her  request.  She 
was  told  of  the  struggle  that  had  occurred  in  the  rooms,  and  a 
police  officer  was  sent  for,  who  came  and  broke  open  the  door  and 
found  the  body  of  the  deceased  lying  on  the  floor  of  the  kitchen, 
with  her  throat  cut  as  stated,  and  an  open,  bloody  razor  lying 
on  the  floor  near  her  body.  The  defendant  did  not  respond  to 
the  officer's  efforts  to  arouse  him.  He  was  apparently  uncon- 
scious, and  the  officer  took  him  from  the  bed  and  laid  him  upon 
the  floor  of  the  kitchen  a  short  distance  from  the  body  of  the 
deceased.  An  ambulance  physician  spoke  to  the  defendant, 
and  as  he  did  not  respond  he  felt  of  his  pulse,  which  he  found  to 
be  normal.  He  opened  defendant's  eyelids  and  passed  his 
finger  over  his  eyeballs  to  which  he  did  not  respond.  He  then 
inserted  the  tube  of  a  stomach  pump  into  his  nostrils  and  the 
defendant  then  shook  his  head  and  pushed  the  tube  away  with 
his  hand.  The  physician  testified  that  the  defendant  appeared 
to  be  in  a  drunken  stupor,  but  as  his  services  did  not  seem  to  be 
further  required  he  left  the  house.  Other  police  officers  arrived 
and  they  tried  to  arouse  the  defendant  without  success.  Within 
two  or  five  minutes  after  the  physician  left,  the  defendant  sud- 
denly and  voluntarily  sat  up  on  the  floor  with  his  back  to  the 
deceased  and  said,  "  If  I  have  done  anything  wrong  to  my  girl, 
shoot  me  dead."  He  was  then  taken  to  the  station  house.  At 
the  station  house  he  said  in  the  presence  of  the  coroner  and 
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others,  "  It  is  no  use  denying  it,  put  me  in  the  chair,  make  it 
short"  The  coroner  said,  "  This  man  ought  to  be  warned  of  hia 
rights  because  anything  he  says  here  now  may  be  used  against 
him."  The  defendant  continued  to  repeat,  "  I  did  it,  there  is  no 
use  denying  it,  put  me  in  the  chair,  make  it  short."  When  the 
officers  first  saw  the  defendant  in  the  rooms  there  was  blood  upon 
his  shirt  and  under  his  finger  nails,  and  a  cuspidor  in  the  room 
was  filled  with  water  mixed  with  blood,  from  which  it  is  argued 
that  the  defendant  washed  his  hands  therein  after  the  homicide 
was  committed.  At  the  station  house  the  following  morning 
blisters  were  found  on  the  defendant's  right  hand  and  he  was 
asked  what  caused  them,  to  which  he  replied  that  he  had  a  quar- 
rel with  the  deceased  on  the  night  previous  and  that  she  threw  a 
hot  iron  at  him. 

The  defendant  took  the  stand  in  his  own  behalf  and  testified 
that  Rice  lived  there  in  the  apartment  with  Lottie  Arnold,  and 
that  on  the  night  of  the  homicide  the  four  had  their  meal  together 
and  after  the  meal  Rice  asked  him  to  go  down  town  with  him  to 
see  a  friend.  He  says  that  he  and  Rice  left  the  apartment  about 
seven  o'clock  and  went  down  town  and  into  different  saloons 
where  they  drank  freely,  after  which  they  returned  to  the  apart- 
ment together  about  half-past  nine  o'clock  and  found  the  two 
women  in  the  room.  He  describes  what  occurred  in  the  apart- 
ment on  his  return  as  follows:  "I  sit  down.  I  feel  myself 
flighty.  When  I  sit  down  in  the  chair  I  got  flighty,  that  is, 
just  as  though  I  was  going  to  faint  after  I  sit  down,  and  I  felt 
myself  slipping  away.  And  in  the  meantime^  before  I  got 
sound,  I  felt  some  one — I  don't  know  whether  it  was  a  towel  or 
handkerchief — ^but  they  wiped  me  twice  over  the  face^  and  it 
smells  like  some  kind  of  perfume ;  and  at  that  time  it  seemed  as 
if  I  tried  to  speak,  but  couldn't  do  anything,  and  just  completely 
got  away.  And  that  is  all  that  I  know.  And  never  was  I  in 
such  a  condition  before  in  my  life.    I  was  naturally  limbless." 
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He  denies  that  he  killed  the  deceased  or  that  he  has  any 
knowledge  regarding  the  homicide.  No  witnesses  were  called  on 
behalf  of  the  defendant  except  his  last  employer  who  testified  in 
response  to  a  question  as  to  the  reputation  of  the  defendant  for 
peace  and  quietness. 

The  verdict  of  the  jury  was  not  only  warranted  by  the  evi- 
dence but  the  conclusion  that  the  defendant  deliberately  and 
intentionally  cut  Lizzie  Norman's  throat  after  she  had  tried  to 
escape  from  him  and  while  she  begged  of  him  not  to  kill  her  is 
irresistible.  The  jury  properly  refused  to  believe  the  defend- 
ant's story  to  the  effect  that  by  reason  of  his  drunkenness  or  by 
drugs  administered  to  him  by  others  he  became  unconscious  and 
remained  so  while  some  person  or  persons  other  than  himself 
committed  the  homicide. 

There  is  not  an  exception  in  the  record  other  than  to  the 
denial  by  the  court  of  a  motion  to  direct  the  jury  to  acqiiit  the 
defendant  and  to  the  denial  of  other  motions  of  a  similar  gen- 
eral character.  The  counsel  assigned  to  aid  the  defendant  in 
this  court  urges  that  although  there  are  no  exceptions  in  the 
record  to  rulings  of  the  court  relating  to  the  evidence  or  to  the 
charge  of  the  court,  that  the  defendant  was  nevertheless  preju- 
diced by  the  general  conduct  of  the  trial  in  a  way  which  requires 
that  a  new  trial  should  be  granted  in  the  interests  of  justice. 

When  the  judgment  is  of  death  this  court  may  order  a  new 
trial  if  it  be  satisfied  that  the  verdict  was  against  the  weight  of 
evidence,  or  against  law  or  that  justice  requires  a  new  trial 
whether  any  exception  shall  have  been  taken  or  not  in  the  court 
below.     (Code  Criminal  Procedure,  section  528.) 

The  verdict  in  this  case  was  not  against  the  weight  of  evi- 
dence. The  record  does  not  disclose  an  error  of  law  and  we  have 
carefully  examined  every  claim  made  by  the  learned  counsel  for 
the  defendant  to  show  that  injustice  was  done  the  defendant  on 
the  trial  and  in  the  conduct  thereof,  but  without  going  into  a 
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detailed  statement  of  such  claims  it  is  sufficient  to  state  that  in 
our  judgment  the  defendant  had  a  fair  trial,  and  that  justice 
does  not  require  any  interference  with  the  result  thereof  bj  this 
court 

The  judgment  of  conviction  should  he  affirmed. 

O'Beibn,  Edward  T.  Babtlbtt,  Haight,  Webnbe  and  His* 
COOK,  J  J.,  concur ;  Cullen,  Ch.  J.,  absent 

Judgment  of  conviction  affirmed. 
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SUPBEMB  COUBT— APP.  DIVISION— FIBST  DEPABTMEHT, 

June  7,  1907. 

THE  PEOPLE  V.  PETER  MARKOWITZ.* 

(119  App.  DiT.  842.) 

(1).      DnOBDBBLT    GOMDUOT    IH    AttBMFTING  TO  BOARD  A  TraJDT  WTTHODT 

A  TiCKST— Prnal  Codb  §  67& 
An  attempt  to  board  a  subway  train  by  rushing  by  the  guard  without 
baying  a  ticket  and  depositing  it  in  the  box  is  disorderly  conduct  under 
§  676  of  the  Penal  Code. 

(d).    Samb— No  Warrast  Nbcbssart  for  Arrest. 

When  a  person  is  seized  in  the  act  of  committing  a  crime  and  immedi- 
ately taken  before  the  court  there  is  no  necessity  for  a  warrant. 

(8).    Samr— Trial. 

A  Judgment  of  conviction  will  not  be  reversed  on  the  ground  that  the 
court  did  not  inform  the  defendant  of  his  right  to  counsel  when  it  appears 
that  he  was  represented  by  counsel  at  trial. 

Appeal  by  the  defendant,  Peter  Markowitz,  from  a  judgment 
of  the  Court  of  Special  Sessions  in  and  for  the  city  of  New  York, 
first  division,  Children's  Part,  rendered  on  the  15th  day  of 
December,  1906. 

Max  Schleimer,  for  the  appellant. 

E.  Crosby  Kindleberger,  for  the  respondent. 

McLauohun,  J. : 

The  defendant,  a  lad  under  sixteen  years  of  age,  was  convicted 
of  disorderly  conduct  under  section  675  of  the  Penal  Code,  for 
which  a  fine  of  two  dollars  was  imposed,  and  in  default  of  pay- 
ment, imprisonment  not  exceeding  two  days. 

At  the  time  of  his  arrest  the  defendant,  in  company  with 
forty  or  fifty  other  boys  of  similar  age,  undertook  to  board  a 
train  in  the  subway  at  Bleecker  street — ^without  buying  a  ticket 

•  Affd.  Oct.  29,  1907  ;  190  N.  Y.  Men. 
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and  depositing  the  same  in  the  box — by  rushing  by  the  guard. 
Five  or  six  of  them,  including  the  defendant,  were  arrested  and 
immediately  taken  before  the  Court  of  Special  Sessions  (Chil- 
dren's Part)  and  a  trial  had,  which  resulted  in  the  conviction 
of  the  defendant. 

The  act  of  the  defendant  constituted  disorderly  conduct  under 
the  section  of  the  Code  referred  to,  and  the  evidence  is  sufficient 
to  sustain  the  conviction.  The  appellant  contends  that  the  evi- 
dence is  not  sufficient  to  connect  him  with  the  other  boys,  but  the 
testimony  of  the  People's  witness,  Lehnhoff,  when  read  in 
connection  with  defendant's  own  testimony,  is  amply  sufficient. 
Lehnhoff  testified  that  at  the  time  in  question  he 'saw  the  de- 
fendant pushing  "  by  the  box,"  and  when  he  got  by  he  "  grabbed 
him."  Defendant  himself  testified  that  the  person  who  arrested 
him  was  Lehnhoff.  Appellant  also  contends  that  the  court  did 
not  acquire  jurisdiction  because  a  warrant  was  not  issued.  A 
warrant  is  for  the  purpose  of  apprehending  and  bringing  before 
the  court  the  person  charged  with  the  commission  of  a  crime, 
and  when  such  person  is  seized  by  an  officer  while  in  the  act  of 
committing  the  crime,  and  immediately  taken  before  the  court, 
there  is  no  necessity  for  a  warrant.  The  person  is  before  the 
court,  and  that  is  all  that  is  necessary  to  give  it  jurisdiction. 

It  is  also  claimed  that  the  judgment  is  erroneous  because  the 
court  did  not  inform  the  defendant  of  his  right  to  counsel.  It 
is  true  this  does  not  specifically  appear,  but  it  does  appear  that 
the  defendant  had  counsel  who  made  a  motion  at  the  close  of  the 
People's  case  that  he  be  acquitted.  His  rights  were  fully  pro- 
tected, and  there  are  no  errors  which  call  for  a  reversal  of  the 
judgment. 

It  follows  that  the  judgment  should  be  affirmed. 

Patterson,  P.  J.,  Ingbaham,  Clabke  and  Lambert,  JJ., 
concurred. 

Judgment  affirmed. 
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SUFBEME  COUBT-APP.  DIVISION-FntST  DEPABTMKNT, 

June,  1907. 

THE  PEOPLE  V.  PATRICK  RYAN. 

(120  App.  Div.  276.) 

(1).    Grand  Labcemt— Fibst  Dborbb. 

Evidence  on  the  trial  of  an  indictment  for  grand  larceny  In  the  first 
degree  in  attempting  to  stea^  a  scarf  pin  considered  and  held  not  to 
warrant  a  conviction. 

(2).    Samb — TRiAii— Erronbous  Charob. 

Where  the  defendant  has  not  taken  the  stand  in  his  own  behalf,  it  is 
prejudicial  error  for  the  court  to  point  out  that  although  his  refusal  to 
testify  does  not  create  a  presumption  against  him,  it  protects  him  from 
all  forms  of  cross-examination. 

Appeal  by  the  defendant,  Patrick  Ryan,  from  a  judgment  of 
the  Court  of  General  Sessions  of  the  Peace  in  and  for  the  county 
of  New  York,  rendered  on  the  9th  day  of  November,  1906,  con- 
victing him  of  the  crime  of  an  attempted  grand  larceny  in  the 
first  degree  as  a  second  offense,  and  also  from  an  order  entered 
on  the  9th  day  of  November,  1906,  denying  his  motion  for  a 
new  trial. 

Henry  Hardwicke,  for  the  appellant 

Alexander  A.  May  per  for  the  respondent. 

Scott,  J. : 

The  defendant  was  indicted,  tried  and  convicted  of  the  crime 
of  grand  larceny  in  the  first  degree,  as  a  second  offense.  The 
offense  upon  which  the  charge  was  based  was  the  attempt  to 
steal  a  pin  from  the  cravat  of  one  Degen,  the  complaining  wit- 
ness. The  evidence  on  the  part  of  the  prosecution  was  that 
Degen  and  one  Stein  boarded  a  very  crowded  Twenty-third 
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street  car  at  Eighth  avenue  on  Saturday,  March  24,  1906,  be- 
tween half -past  seven  and  eight  o'clock  in  the  evening ;  that  they 
intended  going  east  as  far  as  Sixth  avenue ;  that  Stein  managed 
to  get  a  few  feet  inside  the  door,  but  Degen  was  obliged  to  stand 
on  the  rear  platform,  the  defendant  standing  in  the  doorway. 
Stein  says  that  he  saw  Eyan  with  his  hand  on  Degen's  pin,* 
which,  however,  he  did  not  succeed  in  taking.  Stein  called  out 
to  Degen  to  look  out  that  the  man  was  trying  to  get  his  pin.  The 
defendant  denied  it  whereupon  Degen  hit  him.  Defendant 
ducked  and  jumped  off  the  car,  Degen  following  him.  A  chase 
ensued,  during  which  defendant  threw  off  his  overcoat  and 
dropped  his  hat,  both  of  which  Degen  picked  up.  The  defendant 
escaped.  The  defendant  was  arrested  on  the  following  Tuesday. 
The  defendant  was  identified  by  both  Degen  and  Stein  as  the 
man  who  had  been  on  the  car  and  had  jumped  off,  and  a  police 
sergeant  professed  to  be  able  to  identify  his  hat,  because  he  had 
seen  him  wear  it  twice  a  week  since  January  when  he  had  been 
arrested  for  being  on  the  cars.  The  defense  was  an  alibi,  sup- 
ported in  part  by  the  testimony  of  the  prisoner's  wife.  If  there 
were  nothing  else  in  the  case  we  should  be  disposed  to  affirm 
the  conviction,  although  the  identification  of  the  prisoner  left 
much  to  be  desired.  Neither  Stein  nor  Degen  had  ever  seen  the 
man  before  the  evening  of  the  alleged  attempt  and  it  is  mani- 
fest that  they  had  then  but  slight  opportunity  to  get  his  features 
well  fixed  in  their  minds.  The  identification  by  the  hat  is,  of 
course,  very  unsatisfactory,  since  it  is  not  shown  to  have  been  of 
unusual  appearance.  We  find  it,  however,  difficult  to  reconcile 
the  man's  presence  on  the  car  at  the  time  the  attempted  larceny 
occurred  with  other  evidence  in  the  case.  According  to  the  prin- 
cipal witnesses  for  the  prosecution  they  boarded  the  car  between 
half-past  seven  and  eight  o'clock  and  the  attempt  occurred  al- 
most immediately  afterwards.  It  must  have  been,  therefore, 
certainly  not  later  than  eight  o'clock.  It  was  shown  by  an  ap- 
parently disinterested  witness,  a  clerk  or  salesman  in  a  large 
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and  well-known  shop  on  Eighth  avenue  and  Thirty-fifth  and 
Thirty-sixth  streets,  that  the  defendant  was  in  that  shop  with  hia 
wife  at  eight  o'clock  on  the  evening  in  question,  and  had  been 
there  for  a  quarter  of  an  hour.  There  was  nothing  to  impeach 
or  throw  doubt  on  this  witness'  testimony,  and  he  fixed  both  the 
day  on  which  the  defendant  was  in  the  shop,  and  the  fact  that  he 
was  there  until  eight  o'clock,  by  circumstances  which  contributed 
veri-similitude  to  his  story.  If  this  testimony  was  true  the  de- 
fendant could  not  have  attempted  the  theft  after  he  left  the 
store  because  the  complaining  witnesses  fix  the  time  as  being 
before  eight  o'clock.  It  seems  improbable  that  he  could  have 
attempted  the  theft  before  he  went  to  the  store  because  he  then 
had  on  an  overcoat  and  hat,  and  yet  the  man  who  had  been  chased 
by  Degen  had  thrown  away  his  overcoat  and  lost  his  hal^  and  it 
seems  improbable  that  he  should  have  had  time  to  replace  these 
articles.  It  was  conceded  that  the  defendant  had  previously 
been  convicted  of  grand  larceny  in  the  second  degree  and  sen- 
tenced to  the  penitentiary  for  a  term  of  six  months,  and  it  was 
shown  by  the  cross-examination  of  his  wife  that  his  character 
had  been  bad,  and  he  did  not  take  the  stand  on  his  own  behalf. 
Upon  the  whole  case  we  are  disposed  to  think  that  the  evidence 
did  not  justify  the  verdict.  The  result  arrived  at  was,  as  we 
consider,  probably  induced  in  part  by  the  man's  previous  bad 
character  and  in  part  by  an  erroneous  charge,  to  which  no  ex- 
ception seems  to  have  been  taken.  As  has  been  said  the  defend- 
ant did  not  take  the  stand  on  his  own  behalf,  yet  the  learned 
judge  incorporated  this  sentence  into  his  charge :  "  The  law  says 
that  a  person  charged  with  the  crime  is  a  competent  witness  in 
his  own  behalf.  A  defendant  need  not  take  the  witness  stand, 
and  his  neglect  or  refusal  to  testify  does  not  create  any  presump- 
tion against  him ;  but  when  a  defendant  takes  the  stand  in  his 
own  behalf  he  is  and  can  be  subjected  to  all  the  forms  of  cross- 
examination,  as  could  any  other  witness  in  the  case."  This 
statement  undoubtedly  states  the  law  accurately,  but  there  was 
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no  occasion  to  instruct  the  jury  in  this  particular,  because  the 
defendant  had  not  been  sworn  as  a  witness,  and,  therefore,  no 
question  of  his  cross-examination  had  been  presented.  The 
Code  of  Criminal  Procedure  (§  393)  provides  that  a  defendant 
is  not  to  be  prejudiced  by  his  failure  to  testify  in  his  own  behalf, 
and  it  must  tend  to  produce  some  prejudice  if  attention  be  called 
by  the  court  to  the  fact  that  he  had  not  testified.  The  safe  rule, 
as  we  consider,  would  be  not  to  refer  to  the  fact  at  all  unless  a: 
request  is  made  by  the  defendant.  But  to  add  to  the  statement 
that  he  is  not  to  be  prejudiced  because  he  has  not  testified,  a 
suggestion  as  to  the  possible  scope  of  his  cross-examination  if  he 
had  testified,  is  to  suggest  to  the  jury  that  he  refrained  from 
taking  the  stand  because  he  feared  to  subject  himself  to  cross 
examination.  We  consider  that,  under  the  circumstances  of  this 
case,  that  portion  of  the  charge  which  we  have  quoted  tended 
greatly  to  the  defendant's  disadvantage,  and  contributed  in  some 
degree  to  the  verdict,  and,  if  excepted  to,  would  have  constituted 
a  clear  legal  error.  (People  v.  Fitzgerald,  156  N.  Y.  253, 
265,  13  N.  Y.  Crim.  36. 

The  judgment  of  conviction  should  be  reversed  and  a  new  trial 
granted. 

Inqbaham,  McLauohlin,  Laughlin  and  Clabee,  JJ.,  con- 
curred. 

Judgment  reversed  and  new  trial  ordered. 
19 
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SUPBEMBCOUBT— APP.  DIVISION— FIB8T  DEPABTMBNT, 

June  28,  1907. 

THE  PEOPLE  v.  JOSEPH  FEEONE. 

(120  App.  Div.  828.) 

(1).    MuRDBR — Second  Degree — Evidekcb. 

When  the  defendant  who  is  the  only  living  eye-witness  to  the  murder 
takes  the  stand  in  his  own  behalf  and  testifies  untruthfully,  the  evidence 
adduced  by  the  People  should  be  taken  most  strongly  against  it. 

(3).    Same— OoNFESsiOK. 

Admission  of  confession  by  defendant  sustained. 
(8).    Same. 

Conversations  between  defendant  and  the  mother  of  his  wife  whom  he 
shot,  as  well  as  conversations  between  the  decedent  and  her  mother  which 
took  place  before  the  homicide  are  properly  excluded  being  hearsay  and 
DO  part  of  the  res  getta. 

Appeal  by  the  defendant,  Joseph  Ferone,  from  a  judgment 
of  the  Court  of  General  Sessions  of  the  Peace  in  and  for  the 
county  of  New  York,  rendered  on  the  22d  day  of  November, 
1904,  convicting  him  of  the  crime  of  murder  in  the  second 
degree. 

Oeorge  M.  Curtis,  for  the  appellant. 

Robert  S.  Johnstone,  for  the  respondent 

Laugulin,  J. : 

The  defendant  has  been  convicted  of  murder  in  the  second 
degree  for  shooting  his  wife,  Annie  Ferone,  in  a  room  in  which 
they  lived  together  in  a  flat  occupied  by  his  parents  at  No.  206 
East  Forty-fourth  street,  on  Saturday  the  6th  day  of  March, 
1904,  at  about  midnight  It  was  clearly  shown  by  uncontro- 
verted  evidence  that  the  wife  of  the  defendant  died  from  the 
effects  of  a  woimd  received  by  a  bullet  from  a  revolver  dis- 
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charged  in  their  room  at  the  time  in  question.  There  was  no 
eye-witness  to  the  shooting.  The  evidence  of  the  People,  with 
the  exception  of  a  confession  and  admissions  made  by  the  de- 
fendant to  police  officers,  is  circumstantial.  In  testifying  in  his 
own  behalf,  the  defendant  said  that  his  wife  attempted  to  shoot 
him;  that  he  endeavored  to  take  the  revolver  from  her,  and 
that  in  the  struggle  that  ensued  it  was  accidentally  discharged. 
We  are  of  opinion  that  the  guilt  of  the  defendant  was  satis- 
factorily established  and  that  he  had  a  fair  and  impartial  trial, 
without  the  commission  of  any  error  prejudicial  to  his  rights. 

It  may  be  observed  at  the  outset  that  since  the  defendant  saw 
fit  to  take  the  stand  in  his  own  behalf  and  is  the  only  living  eye- 
witness to  the  shooting,  if  he  has  testified  untruthfully,  the  evi- 
dence adduced  by  the  People  should  and  may  be  safely  taken 
most  strongly  against  him. 

They  were  married  in  Boston  on  the  23d  day  of  December, 
1902,  after  having  met  once  in  New  York  three  or  four  years 
before  and  again  by  chance  in  Boston  a  month  previous  to  the 
marriage.  He  was  then  only  eighteen  and  she  sixteen  years  of 
age.  They  lived  together  in  Boston  a  little  more  than  a  mondi, 
when,  according  to  his  testimony,  she  left  him  **  because  I  lost 
my  job,"  and  he  ascertained  later  on  that  she  went  to  live  with 
a  man  named  Young,  who  was  a  waiter.  She  was  a  wayward 
girl  and  had  run  away  from  home  at  the  time  she  married  the 
defendant,  and  had  run  away  for  short  periods  twice  before,  and 
on  one  of  these  occasions  was  found  by  her  mother  -in  a  police 
station.  After  leaving  the  defendant,  she  was  arrested  on  the 
chai^  of  having  stolen  a  pocketbook  and  imprisoned  six  months 
in  an  institution  in  Boston  referred  to  as  the  "  Mission.'^  The 
defendant  called  on  her  a  few  times  at  the  mission,  and  subse- 
quently came  to  New  York  and  lived  with  his  parents.  It  has 
not  been  clearly  shown  where  she  lived  while  separated  from  her 
husband  other  than  the  period  of  her  confinement  in  the  ^^  Mis- 
sion."   Notwithstanding  the  misconduct  of  his  wife,  of  which 
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he  appears  to  have  been  fully  aware,  he  was  anxious  to  resume 
marital  relations  with  her  and  requested  her  to  return  to  him 
and  sent  her  money  to  defray  the  expenses  of  the  journey.  She 
arrived  in  New  York  on  the  17th  day  of  January,  1904.  He 
met  her  and  took  her  to  live  with  him  in  the  room  where  the 
shooting  occurred.  At  the  time  of  the  homicide  the  defendant 
was  working  as  a  bootblack  and  his  wife  was  employed  as  a 
waitress  at  Holmes'  restaurant,  No.  2140  Third  avenue,  where 
she  had  been  employed  about  three  weeks,  her  hours  of  labor 
being  from  ten  a.  m.  to  seven  p.  m.  Evidently  she  remained  out 
late  nights  and  the  defendant  became  suspicious  of  her  conduct 
The  day  before  the  shooting  she  came  to  work  an  hour  earlier 
than  usual  and  was  crying.  She  was  quiet  and  cried  more  or 
less  throughout  that  day.  That  evening  defendant  called  at  the 
restaurant  at  eight  o'clock  and  inquired  for  her,  and  was  in- 
formed that  she  had  left  at  seven  o'clock  and  never  remained 
after  seven,  at  which  he  appeared  surprised  and  stated  that  he 
supposed  she  worked  until  ten  or  eleven.  She  did  not  return 
home  that  night,  according  to  the  testimony  of  the  defendant, 
until  about  half-past  three  a.  m.,  and  then  said  to  defendant, 
who  was  in  bed,  that  her  mother  was  sick  with  diptheria,  and 
when  he  got  up  and  suggested  that  they  go  over  and  see  her,  she 
said,  "  No,  never  mind ;  "  that  her  mother  had  a  special  nurse, 
whereupon  he  returned  to  bed.  The  defendant  apparently  was 
not  satisfied  with  his  wife's  explanation  of  being  out  so  late, 
and  at  about  half-past  eleven  o'clock  that  morning  he  went  to 
her  mother's  house  and  inquired  if  the  latter  was  sick,  and  if  his 
wife  had  been  there  the  night  before,  and  was  informed  by  his 
mother-in-law  that  she  had  not  been  sick  and  his  wife  had  not 
been  there.  According  to  the  testimony  of  the  mother-in-law  he 
informed  her  that  his  wife  came  home  late  the  night  before  cry- 
ing, and  said  that  her  mother  was  sick,  but  that  she  subsequently 
admitted  that  this  was  not  true,  and  then  claimed  that  she  had 
been  to  the  theater  with  her  mother  and  sister.     The  mother-in- 
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law  also  testified  that  he  complained  that  his  wife  was  spending 
all  of  her  monej^  having  a  new  waist  and  a  new  pin^  and  that 
some  of  her  dresses  were  missing;  that  she  said  to  him  that  she 
had  given  her  daughter  the  pin,  and  that  she  had  never  had  any 
trouble  with  her  daughter  "  until  that  young  man  took  her  away 
from  my  home  and  then  my  trouble  began ;  "  that  he  thereupon 
said,  ^^  If  I  knew  that  Annie  done  such  things  as  she  says,  I 
could  almost  kill  her.  *  ♦  *  I  don't  know  what  prevented 
me  last  night  from  doing  it ;  "  that  he  said  he  wanted  to  go  out 
the  night  before  "  with  the  revolver,"  but  that  his  mother  had  it 
"  closed  up  "  in  her  room  and  would  not  give  it  to  him ;  that 
she  then  manifested  alarm,  whereupon  he  said,  "  I  only  want 
the  revolver  for  my  self-defense,  because  it  is  such  a  lonely 
place ; "  that  the  postman  brought  two  letters  for  her  while  he 
was  there,  and  delivered  them  to  her  daughter,  from  whom  the 
defendant  took  them  and  examined  them,  observing  that  they 
had  come  from  Boston ;  that  she  then  demanded  the  return  of 
the  letters  and  opened  and  read  them,  and  said  that  she  had 
written  to  Boston  to  leam  how  his  wife  had  conducted  herself 
there ;  that  he  requested  and  urged  that  he  be  permitted  to  see 
the  letters  and  be  informed  from  whom  they  came,  but  that  she 
refused  his  request ;  that  in  urging  her  to  permit  him  to  see  the 
letters  he  manifested  a  willingness  to  do  anything  for  her,  and 
she  then  said  to  him  that  she  deemed  it  advisable  that  she  take 
her  daughter  back  to  live  with  her,  and  expressed  the  view  that 
she  could  get  a  divorce  from  him  because  she  was  under  age, 
to  which  he  replied  that  she  could  not  do  it,  and  cited  a  case 
that  had  recently  appeared  in  the  newspaper,  where  he  said, 
"  The  same  thing  happened ;  that  the  man  wanted  to  take  the 
girl  away  and  he  couldn't  do  it ; "  that  he  said  in  answer  to  a 
question  as  to  how  his  wife  was  that  morning,  ^^  She  is  again 
all  right.  *  *  *  She  went  to  work,  and  kissed  me  when 
leaving ;  "  that  the  witness  thereupon  said  to  him,  "  If  you  think 
she  is  not  good  to  you,  why  don't  you  watch  her  ?    You  know 


Digitized  by 


Googk 


294  NEW  YORK  CRIMINAL  REPORTS,  VOL.,  XXI. 

where  she  works  and  you  know  when  she  stops  working  and 
leaves  the  place.  Then  I  would  stay  there  outside  and  see  if  she 
does  anything  wrong/*  to  which  he  replied :  "  Well,  I  don't  know. 
I  haven't  got  much  time.  *  *  *  I  will  see  what  I  can  do." 
The  defendant  testified  that  about  seven  o'clock  that  evening  he 
met  his  wife  and  they  went  to  the  Star  Theater  at  One  Hun- 
dred and  Seventh  street  and  Lexington  avenue;  that  after  the 
theater  was  over  they  went  home,  arriving  there  between  half- 
past  eleven  and  twelve  o'clock,  and  immediately  went  to  their 
room  and  he  locked  the  door ;  that  they  started  to  undress ;  that 
his  wife  got  on  a  chair  and  took  a  hat  box,  in  which  she  kept  her 
hat,  and  in  which  his  loaded  revolver  was  and  had  been  since 
before  she  returned  from  Boston^  off  a  shelf  and  placed  it  on  the 
ice  box  preparatory  to  putting  her  hat  in  it ;  that  he  then  said 
to  her,  "  Annie,  I  have  been  to  your  mother's  house  to  see  how 
she  was  feeling,  and  she  told  me  that  she  was  feeling  all  right, 
and  that  she  was  not  sick  at  all,"  and  that  he  asked  his  mother- 
in-law  if  his  wife  had  been  "  over  at  her  house  Thursday  after- 
noon from  half-past  three  until  three  o'clock  Friday  morning," 
and  was  informed  that  she  was  not,  and  that  he  had  also  asked 
his  mother-in-law  if  his  wife  had  been  over  there  "  Saturday  or 
Sunday  previous  until  Thursday,"  and  was  informed  that  she 
had  not,  and  that  he  then  asked  his  wife  where  she  had  been 
those  nights,  to  which  she  replied  "that  it  was  none  of  my 
business,  and  that  she  could  go  wherever  she  liked  and  I  couldn't 
stop  her ;  "  that  he  then  said,  "  Annie,  you  can't  go  out  with 
other  men,"  and  she  said  she  could,  and  he  said  she  couldn't, 
and  she  reiterated  that  "  she  could  and  I  couldn't  stop  her 
either;  "  that  he  then  tried  to  reason  with  her  and  told  her  that 
she  was  not  living  up  to  her  promise  when  she  came  from  Bos- 
ton, to  which  she  replied,  "  Well,  I  ain't  in  Boston  now.  I'm  in 
New  York,  and  I  can  do  whatever  I  like,  and  you  can't  stop  me 
either;  "  that  he  said  she  must  "  stop  "  and  she  replied  that  she 
wouldn't  stop,  whereupon  he  said,  "  Annie,  you  have  got  to  I 
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stop  it  or  leave  this  house  and  go  to  your  mother's  house  or 
wherever  you  choose,"  and  she  then  said,  '*  Well,  before  I  go  I 
will  do  you,  you  ginny ; "  that  she  then  turned  around  and 
grabbed  an  ice  pick  and  struck  at  him ;  that  he  dodged  the  blow, 
grabbed  her  hands  and  knocked  the  ice  pick  out  of  her  hands, 
saying  to  her,  "  Annie,  do  you  know  what  you  are  doing?  Are 
you  going  crazy  ? "  to  which  she  replied,  "  No,  I  ain't  going 
crazy.  I'll  do  you,  you  ginny,  anyhow ; "  and  that  after  he 
pushed  her  away  she  turned  around  and  grabbed  the  revolver 
from  the  hat  box  which  she  had  placed  on  the  ice  box  and  fired 
a  shot  at  him,  which  he  dodged ;  that  he  then  "  grabbed  her, 
and  grabbed  hold  of  her  hands,  and  we  struggled  for  the  re 
volver;  and  while  we  were  struggling  for  the  revolver  I  says, 
'  Annie,  let  go.  What  are  you  doing  ? '  "  and  she  said,  "  I  won't 
let  go,"  whereupon  he  said,  "  Annie,  are  you  going  crazy  ?  "  to 
which  she  replied,  "  No,  I  ain't  going  crazy ;  "  that  then  they 
struggled  for  the  revolver,  "  and  we  struggled  and  struggled 
until  the  revolver  went  oif  and  then  I  saw  my  wife  drop  towards 
the  bed.  I  didn't  know  whether  she  was  dead  and  I  went  out 
of  the  room.  I  became  so  excited  that  I  went  out  of  the  room." 
His  story  that  the  revolver  was  discharged  the  second  time 
accidentally  might  not  be  improbable  if  it  had  been  fired  only 
twice  altogether,  the  first  time  being  by  her  at  him ;  but  when  it 
is  remembered  that  the  undisputed  evidence  shows  that  it  was 
fired  three  times  in  all,  his  explanation  presses  credulity  beyond 
the  bounds  of  reason.  The  revolver  might  have  been  cocked 
once  and  the  trigger  might  have  been  pulled  once  accidentally, 
but  it  is  highly  improbable  that  after  the  revolver  was  both 
cocked  and  discharged  once  accidentally,  the  husband  and  wife 
would  have  continued  their  struggle  and  their  grip  upon  the 
revolver  until  it  was  again  accidentally  cocked  and  discharged. 
The  revolver  belonged  to  the  defendant,  and  the  fair  inference 
from  the  evidence  is  that  he  was  jealous  of  her  and  remonstrated 
with  her  concerning  her  conduct,  and  that  either  because  she 


Digitized  by 


Googk 


296  NEW  YORK  CRIMINAL  REPORTS,  VOL.,  XXI. 

would  not  promise  to  reform,  or  in  a  jealous  rage,  he  determined 
to  take  her  life.  The  evidence  shows  that  he  had  good  ground 
for  complaint,  and  that  he  would  have  been  justified  in  refusing 
to  live  with  her  and  probably  could  have  obtained  a  divorce  on 
account  of  her  misconduct,  but  that  affords  no  justification  for 
the  homicide.  Moreover,  his  story  is  improbable  in  other 
respects.  According  to  his  testimony  the  only  reason  assigned 
for  his  wife  attempting  to  hit  him  with  the  ice  pick,  and  subse- 
quently attempting  to  shoot  him,  was  his  persistence  in  insisting 
that  she  must  refrain  from  going  with  other  men  or  go  back  to 
her  mother.  Even  though  she  may  have  been  independently 
inclined,  as  he  testified,  and  may  have  decided  to  disregard  her 
marital  obligations  and  to  go  out  with  other  men  when  and  as 
she  pleased,  it  is  difficult  to  believe  that  she  could  have  been  so 
mentally  constituted  as  to  regard  his  remonstrance  against  such 
conduct  as  so  unreasonable  and  unjustified  that  if  he  would  not 
submit  to  her  living  with  him  as  his  wife  with  the  privilege  of 
going  with  other  men  as  she  pleased  that  she  would  take  his  life. 
He  gives  no  satisfactory  account  of  the  purchase  of  the  revolver. 
He  claims  that  he  purchased  it  at  a  hardware  store  down  town 
in  the  month  of  December,  before,  for  protection,  but  he  claimed 
to  be  unable  to  specify  the  store  at  which  he  purchased  it  He 
admits  that  after  purchasing  the  revolver  he  loaded  the  five 
chambers  with  cartridges  and  says  that  he  then,  before  she 
returned  to  live  with  him,  placed  the  revolver  in  the  hat  box 
on  the  shelf  above  the  ice  chest,  where  it  could  not  be  reached 
by  him  or  by  her  without  standing  on  a  chair.  No  chair  was 
found  in  the  room  by  the  officers  who  entered  it  shortly  after 
the  shooting.  He  claimed  that  she  took  the  hat  box  from  the 
shelf  after  returning  from  the  theater  and  uncovered  it  with  a 
view  to  putting  her  hat  in  it,  but  the  cover  was  found  on  the 
box,  and  a  hat,  evidently  the  hat  she  had  worn,  was  hanging  on 
the  door.  Her  body  was  found  as  if  she  had  been  standing 
against  the  side  of  the  bed,  or  sat  upon  it  at  the  time  she  was 
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shot,  for  her  feet  were  resting  on  the  floor  and  the  body  reclin- 
ing backwards  upon  the  bed.  One  bullet  had  penetrated  the 
abdomen  and  the  other  entered  her  bosom,  between  the  first  and 
second  ribs,  passing  through  the  heart  and  causing  death.  It  is 
not  only  improbable  that  the  revolver  could  have  been  twice 
cocked  and  discharged  accidentally,  as  testified  to  by  the  de- 
fendant, but  that  testimony  is  rendered  the  more  improbable  by 
the  fact  that  both  balls  entered  the  body  of  his  wife,  neither  hav- 
ing touched  him  nor  having  been  discharged  into  the  room  with- 
out touching  either  of  them.  Instead  of  manifesting  regard  or 
grief  over  the  death  of  his  wife,  he  immediately  put  on  a  soft 
hat,  turned  up  his  coat  collar  and  left  the  building,  and  made 
his  way  to  the  city  of  Philadelphia,  where  he  was  found  six 
weeks  later,  receiving  mail  at  the  general  delivery  of  the  post 
office  under  the  assumed  name  of  "  E.  J.  Thompson."  Officer 
Pinkerton,  of  the  Philadelphia  police  force,  made  the  arrest 
and  took  the  defendant  to  police  headquarters  in  that  city.  He 
testified  that  on  the  way  to  headquarters  he  asked  the  defendant 
why  he  shot  his  wife,  to  which  the  defendant  replied,  "  She 
made  me  mad."  Whereupon  Pinkerton  said,  "  Why  didn't  you 
leave  her  ?  "  and  defendant  replied,  "  Well,  that's  what  every- 
body says."  Pinkerton  then  said,  "  Why  didn't  you  give  your- 
self up  ?  "  to  which  the  defendant  replied,  "  My  mother  com- 
menced to  cry  and  told  me  to  go  away."  After  asking  Officer 
Pinkerton  whether  he  should  give  his  right  name  at  the  police 
station,  and  being  answered  in  the  affirmative,  he  gave  his  cor- 
rect name.  Officer  Pinkerton  subsequently  brought  him  from 
the  cell  to  the  doctor's  room,  in  which  Sergeant  Crawford,  of  the 
Philadelphia  police  force,  and  Officer  Petrosino,  of  the  detective 
bureau  of  the  New  York  police  force,  were  present.  According 
to  the  testimony  of  the  three  officers,  he  was  then  asked  if  he 
desired  to  make  a  statement,  and  he  answered  in  the  affirmative ; 
and  no  pressure  was  brought  to  bear  upon  him  to  induce  a  state- 
ment, nor  was  any  promise  made.     This  he  admits.     Crawford 
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testifies  that  he  informed  the  defendant  that  any  statement  that 
he  might  make  might  be  used  against  him,  and  that  he  still 
manifested  a  willingness  to  make  the  statement.  The  three 
officers  testified  that  Crawford  then  propounded  questions  to 
defendant,  which  he  answered,  and  Crawford  wrote  in  narrative 
form  the  substance  of  the  statement;  that  when  the  statement 
was  completed,  Crawford  read  it  over  slowly  to  the  defendant, 
requesting  him  to  listen  and  to  call  attention  to  any  correction 
he  might  desire  to  have  made;  that  after  hearing  it  read,  the 
defendant  said  it  was  all  right  and  true,  and  that  he  was  willing 
to  sign  it;  that  he  signed  it,  and  the  three  officers  signed  as 
witnesses.  Crawford  says  that  he  then  took  the  statement  down 
to  the  clerk's  office  and  had  a  copy  made  on  the  typewriter,  and 
subsequently  brought  the  typewritten  copy  upstairs  and  re- 
quested the  defendant  to  read  it,  and  that  after  making  some  cor- 
rections the  defendant  signed  the  typewritten  copy  also.  Craw- 
ford retained  the  original  statement  until  the  trial,  and  delivered 
the  typewritten  statement  to  Petrosino,  who  subsequently 
brought  the  defendant  to  New  York  under  extradition  papers. 
The  original  statement,  but  not  the  typewritten  copy,  was 
received  in  evidence.  It  is  difficult  to  understand  the  appellant's 
criticism  of  receiving  this  confession  in  evidence.  It  was  satis- 
factorily proved.  The  defendant  admits  that  he  was  brought 
into  the  room  in  the  presence  of  the  officers,  and  that  Crawford 
asked  him  questions  and  was  writing,  and  that  he  subsequently 
signed  the  paper,  but  he  denies  that  he  answered  any  question. 
He  admits  that  all  of  the  facts,  with  the  exception  of  the  state- 
ment concerning  the  shooting  of  his  wife,  contained  in  the 
statement,  were  true ;  and  he  does  not  claim  that  his  signature 
thereto  was  induced  either  by  duress  or  false  representations. 
He  makes  the  bald  assertion  that  he  was  hungry  and  thirsty  and 
that  on  the  way  to  headquarters  Pinkerton  promised  that  he 
would  receive  food  after  arriving  there,  but  he  does  not  say  that 
he  was  promised  food  or  drink  on  condition  that  he  signed  the 
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statement  or  that  they  were  expressly  denied  to  him  until  he 
made  a  statement.  He  denies  that  he  heard  the  original  state- 
ment read,  or  read  the  copy,  and  claims  that  the  papers  were  so 
folded  when  he  signed  that  he  was  not  permitted  to  read  any 
of  the  contents.  That  merely  presented  a  question  as  to  the 
weight  of  the  evidence,  but  it  did  not  render  the  confession 
incompetent.  He  is  unable  to  assign  any  reason  for  having 
signed  the  statement  other  than  that  he  was  requested  to  do  so 
and  he  does  not  claim  to  have  objected  or  to  have  inquired  why 
his  signature  was  desired.  In  the  statement  received  in  evi- 
dence as  a  confession,  the  defendant  recited  the  material  facts 
already  stated  with  respect  to  his  marriage  and  trouble  with  his 
wife,  and  said  that  after  he  charged  her  on  returning  from  the 
theater  with  having  deceived  him  as  to  where  she  was  when  she 
remained  out  late  nights,  and  with  having  been  with  other 
men,  "  She  would  not  answer  or  talk  to  me.  I  then  pulled  a 
pistol  out  of  my  pocket  and  shot  her;  "  that  he  remained  in  the 
house  about  half  an  hour  after  the  shooting  and  his  mother 
began  to  cry  and  "  told  me  to  go  out,"  and  that  he  went  to 
Jersey  City  and  remained  at  a  hotel  there  that  night,  and  then 
went  to  Philadelphia  and  lived  at  918  Green  street  under  the 
name  •of  E.  J.  Thompson  until  his  arrest.  Officer  Petrosino 
testified  that  on  the  way  from  Philadelphia  to  New  York,  the 
defendant  asked  him,  "  Do  you  think  I  made  a  mistake  in  mak- 
ing that  statement,  that  confession  ? "  and  upon  receiving  no 
answer,  further  asked,  "  Do  you  think  they  will  send  me  to  the 
electric  chair,"  and  upon  receiving  no  answer  to  this,  said  that 
he  was  foolish  to  have  killed  his  wife  and  made  no  claim  that 
the  killing  was  accidental.  The  defendant  denied  this  conver- 
sation. The  revolver  was  found  in  the  room  with  three  empty 
and  two  loaded  shells.  He  testified  that  his  wife  bought  a  new 
hat  in  February  and  asked  if  he  had  a  box  for  her  to  put  it  in, 
and  says  that  he  then  took  this  hat  box  containing  the  revolver 
down  and  gave  it  to  her,  and  that  she  saw  the  revolver.     There 
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were  two  hat  boxes  found  on  the  ice  chest  with  covers  on  and 
hats  in  them.  She  might  have  taken  the  revolver  out  of  the  hat 
box  before  he  discovered  her  movements,  but  it  is  not  reasonable 
to  suppose  that  she  would  remove  the  revolver  with  intent  to 
use  it  immediately  on  him,  and  delay  action  while  she  was 
placing  the  cover  on  the  box,  or  that  if  she  had  done  so  he  would 
not  have  discovered  it. 

It  is  claimed  that  the  death  of  the  defendant's  wife  is  not 
shown  to  have  been  caused  by  one  of  the  bullets  fired  from  the 
revolver,  and  that  the  body  upon  which  the  autopsy  was  per- 
formed and  concerning  which  the  expert  testimony  was  given, 
was  not  properly  identified  as  that  of  defendant's  wife.  We 
deem  it  unnecessary  to  discuss  these  contentions  in  detail. 
The  death  of  the  defendant's  wife  was  proved  by  direct  evi- 
dence, and  the  death  of  the  woman  upon  whom  the  autopsy 
was  performed,  which  was  satisfactorily  identified  by  circum- 
stantial evidence  as  that  of  his  wife,  was  shown  by  competent 
medical  evidence  to  have  been  produced  by  a  bullet  which 
pierced  her  heart,  and  was  shown  by  other  evidence  to  the  satis- 
faction of  the  jury  and  to  our  satisfaction  beyond  a  reasonable 
doubt  to  have  been  fired  by  the  defendant,  which  is  sufficient  to 
sustain  his  conviction.  (People  v.  Benham,  160  N.  Y.  402, 
14  N.  Y.  Grim.  188 ;  People  v.  Palmer,  109  id.  110 ;  People  v. 
Way,  119  App.  Div.  344;  People  v.  Deacons,  109  K  Y.  374; 
People  V.  Burness,  178  id.  429,  18  N.  Y.  Grim.  337 ;  People  v. 
Lagroppo,  90  App.  Div.  219,  18  N.  Y  Grim.  75;  affd.,  17& 
N.  Y.  126;  People  v.  O'Connell,  78  Hun,  323:) 

The  exclusion  of  conversations.between  the  defendant  and  his 
wife,  and  between  her  and  his  mother  shortly  after  her  return 
from  Boston,  with  respect  to  her  past  and  future  conduct,  is 
assigned  as  error.  These  declarations  occurred  long  before  the 
homicide,  and  being  no  part  of  the  res  gestoe,  were  properly  ex- 
cluded as  hearsay.  (Kennedy  v.  People,  39  N.  Y.  245 ;  Reinr 
hart  V.  People,  82  id.  608;  Greenfield  v.  People,  85  id.  75; 
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People  V.  Hawkins,  109  id.  408;  People  v.  Patrick,  182  id. 
131,  19  N.  Y.  Crim.  132;  People  v.  Dolan,  186  id.  4.) 

The  learned  counsel  for  the  appellant  also  complains  of  the 
charge  of  the  learned  court,  and  particularly  of  the  allusion 
therein  to  the  fact  that  the  Legislature  has  provided  for  a  re- 
view of  such  cases  by  appellate  courts  at  the  expense  of  the 
State.  These  remarks  were  evidently  made  with  a  view  to  im- 
pressing upon  the  jury  the  importance  of  taking  the  law  from 
the  court,  the  intention  apparently  being  to  show  the  jury  that 
they  need  have  no  concern  concerning  an  error  upon  the  law  by 
the  court,  for  the  reason  that  ample  provision  was  made  for  a 
review.  On  an  exception  being  taken  to  the  remarks,  the  court 
expressly  instructed  the  jury  that  they  must  discharge  their 
duties  without  regard  to  the  fact  that  provision  had  been  made 
by  which  an  appeal  might  be  taken.  It  is  claimed  that  the  effect 
of  the  instructions  was  to  render  the  jury  less  attentive  and 
careful  in  the  discharge  of  their  duties.  We  are  of  opinion  that 
it  did  not  have  that  effect. 

The  learned  counsel  for  the  appellant  also  complains  that 
the  court  drew  the  attention  of  the  jury  to  the  testimony  of  the 
mother-in-law  concerning  her  conversation  with  the  defendant 
the  morning  of  the  homicide,  in  which  he  spoke  of  killing  his 
wife  and  did  not  draw  their  attention  to  the  fact  that  the  de- 
fendant denied  this  conversation,  or  to  the  fact  that  his  mother 
testified  that  she  did  not  have  his  revolver.  It  is  not  the  duty 
of  the  court  to  draw  the  attention  of  the  jury  to  every  item  of 
evidence.  The  jurors  must  have  remembered  that  this  testi- 
mony was  controverted  and  if  the  learned  counsel  for  the  de- 
fendant thought  that  the  jury  did  not  recall  that  fact  or  might 
infer  that  the  court  deemed  the  controverting  testimony  untrue 
or  unimportant  he  should  have  drawn  it  to  the  attention  of  the 
oourt 

In  the  course  of  the  charge  the  court  referred  to  a  suggestion 
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made  on  the  argument  of  the  case  as  to  whether  it  was  possible 
for  the  wife  to  have  killed  herself,  and  directed  the  attention  of 
the  jury  to  the  question  as  to  whether,  in  view  of  the  position 
and  course  of  the  wounds,  it  was  likely  that  they  were  self- 
inflicted,  and  whether  the  defendant  would  have  left  the  room 
and  left  the  city  that  night,  if  his  wife  committed  suicide. 
Counsel  for  the  defendant  thereupon  excepted  to  the  remarks  of 
the  court,  and  expressly  disclaimed  the  theory  of  suicide,  where- 
upon the  court  withdrew  the  remarks.  The  inference  is  that  the 
learned  district  attorney,  with  a  view  to  satisfying  the  jury 
beyond  a  reasonable  doubt  that  the  death  of  the  defendant's  wife 
was  caused  feloniously,  argued  to  the  jury  that  it  was  not  possi- 
ble that  the  wounds  could  have  been  self-inflicted.  Without 
intending  to  hold  that  the  comments  of  the  court  were  not  fairly 
within  the  bounds  of  judicial  discretion,  we  are  of  opinion  that 
with  the  withdrawal  of  the  remarks  there  remains  no  ground 
for  just  criticism. 

The  learned  court,  in  the  course  of  the  charge,  said  to  the 
jury :  "  If  you  find  that  it  was  the  defendant  who  shot  his 
wife  you  may  take  into  consideration  upon  the  question  of 
design,  *  *  *  the  statement  that  he  is  alleged  to  have 
made  to  the  mother  of  his  wife  on  the  morning  of  the  day  of  the 
shooting,  if  true,  his  going  for  her  on  that  night  to  the  restau- 
rant, his  taking  her  to  the  theater,  his  taking  her  to  the  room 
after  the  theater,  the  character  of  the  weapon  used,  and  the 
number  of  shots  that  were  fired  from  the  weapon." 

The  learned  counsel  for  the  appellant  excepted  to  these 
remarks.  The  criticism  is  that  being  her  husband,  he  had  a 
right  to  go  to  the  restaurant,  escort  her  to  the  theater  and  take 
her  to  their  room.  That  proposition  is  so  elementary  that  the 
jurors  must  have  understood  it.  The  learned  court  did  not  say. 
that  each  of  these  facts  was  evidence  of  guilt  or  was  to  be 
weighed  against  the  defendant.  He  merely  alluded  to  the  evi- 
dence on  those  points  as  being  the  important  evidence  upon 
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which  the  question  of  the  presenoe  or  absenoe  of  guilty  intent 
was  to  be  determined.  We  are  of  opinion  that  the  jurors  were 
not  misled  by  these  remarks  of  the  court  to  the  prejudice  of  the 
defendant. 

It  follows  that  the  judgment  should  be  affirmed. 

Patteeson,  p.  J.,  McLaughlin,  Houghton  and  Lambbbt, 
JJ.,  concurred. 

Judgment  affirmed. 
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8IJFBEME  COUBT— APP.  DIVISION— FIBST  DEPABTMEM  T, 

June  28,  1907. 

THE  PEOPLE  V.  BARNET  ROSENBERG. 

(120  App.  Div.  884.) 

BuBOLABT— Third  Dbgbeb. 

Evidence  considered  and  Jield  to  be  insufficient  to  sustain  a  Judgment 
of  conviction  for  burglary  in  the  third  degree. 

Appeal  by  the  defendant,  Barnet  Rosenberg,  from  a  judg- 
ment of  the  Court  of  General  Sessions  of  the  Peace  in  and  for 
the  county  of  New  York,  rendered  on  the  19th  day  of  Novem- 
ber, 1906,  convicting  him  of  the  crime  of  burglary  in  the  third 
degree. 

Aaron  J.  Levy,  for  the  appellant 

E.  Crosby  Kindleberger,  for  the  respondent 

Laughlin,  J.: 

The  defendant  was  jointly  indicted  with  Hyman  Hillowitz, 
Erank  Smith  and  John  Nolan  on  three  counts,  (1)  for  bur- 
glary in  the  third  degree,  for  breaking  into  and  entering  the 
tailoring  shop  of  Samuel  Zwang  with  intent  to  steal,  take  and 
carry  away  property,  and  (2)  for  grand  larceny  in  the  second 
degree  for  stealing  from  the  same  premises  three  coats  of  the 
value  of  fifteen  dollars  each,  two  other  coats  of  the  value  of 
twelve  dollars  each,  six  pairs  of  trousers  of  the  value  of  seven 
dollars  each  pair,  and  two  skirts  of  the  value  of  twelve  dollars 
each,  and  (3)  for  criminally  receiving  stolen  property  in  re- 
ceiving and  having  the  property  described  in  the  second  count, 
knowing  the  same  to  have  been  stolen. 

Defendant  Smith  pleaded  guilty.  The  appellant  and  Hil- 
lowitz were  tried  together  and  both  convicted.     The  learned 
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counsel  for  the  People  informed  us  on  the  argument  and  states 
in  his  brief  that  Nolan,  the  other  defendant  who  demanded  a 
separate  trial,  was  convicted  four  days  after  the  conviction 
of  the  appellant. 

We  are  of  opinion  that  there  is  grave  doubt  as  to  whether 
the  appellant  is  guilty  of  the  crime  for  which  he  has  been  con- 
victed and  that  he  should  have  a  new  trial.  It  was  shovm  that 
he  previously  bore  a  good  character,  and  was  employed  regu- 
larly as  a  traveling  salesman  and  bookkeeper  at  fifteen  dollars 
per  week  by  the  firm  of  M.  Rosenberg  &  Son  at  No.  14  Cooper 
Square,  composed  of  his  father  and  brother.  There  is  no  direct 
evidence  connecting  him  with  the  burglary.  His  room  was 
searched  by  the  officers,  without  a  warrant  and  wholly  on  sus- 
picion, because  he  happened  to  be  living  in  a  boarding  house 
where  two  of  the  other  defendants  were  found  in  possession  of 
part  of  the  stolen  property.  According  to  the  testimony  of  the 
two  officers  who  made  the  arrest  two  pairs  of  the  stolen  trousers 
were  found  on  a  chair  in  his  room  and  he  admitted  that  they  be- 
longed to  him.  His  conviction  is  based  entirely  on  this  alleged 
admission  and  on  evidence  tending  to  identify  the  trousers  as 
part  of  the  property  that  was  stolen.  Testifying  in  his  own  be- 
half, he  denied  having  made  the  admission  to  the  officers  and 
denied  knowledge  that  the  trousers  were  found  in  his  room, 
and  says  that  the  first  announcement  made  by  the  officer  who 
awoke  him  was  to  place  him  under  arrest  without  stating  the 
cause  or  searching  the  room.  A  pawn  check  for  an  overcoat, 
being  part  of  the  stolen  property,  was  found  in  a  drawer  in 
his  room  after  he  had  been  arrested  and  taken  to  the  station 
house  but  he  was  not  asked  about  the  pawn  check  and  there  is 
no  evidence  that  he  pawned  the  coat  or  had  possession  of  the 
pawn  check,  and  no  attempt  appears  to  have  been  made  to  have 
him  identified  by  the  pawnbroker,  or  to  show  who  pawned  the 
coat.  One  of  the  two  officers  who  testified  that  appellant  ad- 
mitted ownership  of  the  trousers,  would  not  deny  that  he  had 
20 
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said  to  appellant,  after  the  arrest,  that  there  was  no  evidence 
against  him.  It  appears  that  Smith,  who  pleaded  guilty,  and 
Nolan,  who  was  subsequently  convicted,  protested  to  the  officers 
that  the  appellant  had  no  connection  with  the  crime.  If  the 
pawn  check  and  two  pair  of  trousers  were  found  in  his  room,  it 
may  be  that  the  other  defendant,  with  a  view  to  secreting  the 
property,  placed  them  there  without  the  knowledge  of  appel- 
lant and  while  he  was  asleep.  The  evidence  shows  that  an  over- 
coat stolen  at  the  same  time  was  found  in  his  room,  and  that 
he  made  no  claim  thereto.  It  appears  that  appellant  was  fully 
dressed  and  lying  on  his  bed  asleep  when  the  officers  entered 
his  room,  between  ten  and  eleven  o'clock  a.  m.>  the  morning  the 
burglary  was  committed.  He  testified  that  he  drank  to  exces? 
the  night  before  and  did  not  arrive  at  his  room  until  about  one- 
thirty  A.  M.  The  premises  burglarized  were  No.  121  East  One 
Hundred  and  Twenty-third  street.  At  about  three-ten  a.  m.> 
October  twenty-fifth.  Officer  Teeven,  who  resided  opposite  the 
store  which  was  burglarized,  while  on  his  way  from  the  police 
station  down  Lexington  avenue  toward  his  home,  without  know- 
ing that  the  store  had  been  burglarized,  saw  the  defendants, 
Smith  and  Hillowitz  coming  up  Lexington  avenue  on  the  op- 
posite side  from  toward  Park  avenue  and  One  Hundred  and 
Twenty-third  street,  each  carrying  clothes  on  or  under  his  arm, 
and  "  gave  them  chase  "  but  was  unable  to  capture  them.  On 
resuming  his  journey  home,  he  found  the  front  door  of  the  store 
open  and  discovered  that  the  lock  had  been  broken  or  forced 
open.  He  knew  that  the  defendant  Smith  resided  at  No.  2094 
Lexington  avenue,  opposite  the  police  station,  and  when  he  and 
Officer  Cammer  returned  to  the  police  station  after  arraigning 
their  prisoners  that  morning,  they  concluded  to  watch  No. 
2094  Lexington  avenue,  where  Smith  lived,  which  was  a  fur- 
nished rooms  house.  They  soon  observed  defendant  Hillowitz 
and  Nolan  leave  the  building,  each  with  a  parcel,  and  go  up 
Third  avenue.    They  followed  and  arrested  them  as  they  were 
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approaching  a  pawn  shop  near  One  Hundred  and- Twenty-eighth 
street.  Each  prisoner  had  some  of  the  stolen  property;  and  a 
pawn  check  for  a  stolen  overcoat  was  found  on  Hillowitz.  After 
taking  their  prisoners  to  the  station  house,  they  returned  and 
entered  No.  2094  Lexington  avenue.  They  entered  the  appel- 
lant's room,  which  was  the  front  parlor  on  the  ground  floor, 
and  OflScer  Teeven  placed  him  under  arrest  and  Officer  Gam- 
mer went  upstairs  and  arrested  Smith  while  in  the  act  of  throw- 
ing some  of  the  stolen  property  from  the  ^roof .  They  also  ar- 
rested one  Wemstein  found  in  the  building.  Officer  Teeven 
recognized  Nolan  as  the  man  whom  he  saw  with  Smith  and 
chased  in  the  early  morning.  The  officers  entered  the  build- 
ing with  a  view  to  arresting  Smith,  and  it  is  quite  probable  that 
they  concluded  to  arrest  on  suspicion  all  men  found  there.  The 
police  officers  had  it  in  their  power  to  clear  up  the  doubt  con- 
cerning the  appellant's  guilt  by  ascertaining  who  pawned  the 
overcoat  and  obtained  the  pawn  check  that  was  found  in  appel- 
lant's room.  If  he  did  not  pawn  the  overcoat  it  is  highly  prob- 
able that  whoever  put  the  pawn  check  in  the  drawer  in  his 
room  also  placed  the  overcoat  and  trousers  there,  if  they  in  fact 
were  found  there. 

The  learned  court  at  first  submitted  to  the  jury  the  first  and 
third  counts  of  the  indictment,  but  before  concluding  the 
charge,  decided  to  submit  only  the  first  count,  charging  bur- 
glary in  the  third  degree.  The  jury  subsequently  came  into 
court  and  reported  that  they  were  "  unable  to  agree  on  a  ver- 
dict on  the  indictment  of  burglary  in  the  third  degree,"  and  re- 
quested that  the  court  define  burglary  in  the  third  degree.  The 
court  complied  with  the  request  and  instructed  the  jury  that 
if  some  of  the  stolen  property  was  found  in  the  possession  of 
the  defendants  and  they  did  not  give  a  satisfactory  explanation 
of  their  possession,  they  might  find  that  the  defendants  com- 
mitted the  burglary.  Questions  propounded  to  the  court  by 
some  of  the  jurors  indicate  that  they  thought  that  the  evidence 
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was  sufficient  to  show  that  the  defendants  were  in  possession  of 
the  stolen  property  with  guilty  knowledge,  but  insufficient  to 
show  that  they  actually  committed  the  burglary  or  aided  and 
abetted  in  its  commission.  The  court  again  instructed  them 
that  they  must  find  defendants  guilty  of  burglary  in  the  third 
d^ree  or  acquit  This  indication  of  a  division  of  opinion  and 
doubt  on  the  part  of  the  jurors  emphasizes  the  weakness  of  the 
evidence  against  the  appellant  upon  which  we  have  commented. 
It  follows  that  the  judgment  of  conviction  should  be  re- 
versed and  a  new  trial  ordered. 

iNaRAHAM,  McLaughlin,  Clabke  and  Scott,  J  J.,  con- 
curred. 

Judgment  reversed  and  new  trial  ordered. 
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SUPREME  OOUBT— APF.  DIVISION— FIB8T  DEFABTMEKT, 

June  28.  1907. 

THE  PEOPLE  V.  DANIEL  J.  MADDEN. 

(120  N.  Y.  888.) 
(1).    CoNSTiTunoNAJL  Law — ^Intebicediatb    Sentbmcb   to  Eijcira  Rb- 

FORMATOBT. 

The  statute  authorizing  sentences  to  the  Elmira  Reformatory  without 
fixing  a  term  of  imprisonment  is  constitutional. 

(2).      8A1CB. 

Such  statute  does  not  unwarrantably  encroach  upon  the  Judicial  func- 
tions, nor  does  it  contrayene  the  provisions  of  §  5  article  4  of  the  State 
Constitution  which  vests  the  pardoning  power  in  the  Qoyemor,  for,  by 
the  express  terms  of  the  statute,  the  pardoning  power  is  expressly  reserved 
to  the  executive. 

Appeal  by  the  defendant,  Daniel  J.  Madden,  from  a  judg- 
ment of  the  Court  of  General  Sessions  of  the  Peace  in  and  for 
the  county  of  New  York,  rendered  on  the  30th  day  of  January, 
1907,  convicting  him  of  the  crime  of  grand  larceny  in  the  second 
degree. 

Henry  Hardwicke,  for  the  appellant. 

Robert  C.  Taylor  and  E.  Crosby  Kindleberger,  for  the  re- 
spondent 

Lauohlin,  J.: 

The  appellant  was  jointly  indicted  and  tried  with  one  De- 
laney,  on  a  charge  of  grand  larceny,  in  having  taken  from  the 
pereon  of  one  John  Wenninger  a  finger  ring,  gold  watch,  bank 
check  for  twenty-four  dollars  and  sixteen  dollars  in  money. 

The  appellant  and  Delaney  were  friends,  but  they  were 
strangers  to  the  complainant  who  resided  in  Westchester  and 
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came  to  New  York  city  about  one  o'clock  Sunday  morning, 
November  11,  1906,  with  a  view  to  taking  a  Turkish  bath  and 
remaining  at  the  bath  over  night.  He  first  had  supper  and  some- 
thing to  drink  and  then  took  a  bath,  but  concluded  not  to  re- 
main. He  went  from  the  bath  to  the  American  Hotel  at  the 
corner  of  One  Hundred  and  Twenty-fifth  street  and  Third 
avenue,  and  on  leaving  the  hotel  at  about  half-past  six  o'clock, 
Delaney,  who  was  on  the  sidewalk,  spoke  to  him,  saying  in 
substance  that  the  people  in  the  hotel  had  attempted  to  eject 
him,  and  that  Delaney's  friend,  the  appellant,  was  in  the  hotel 
then,  remonstrating  with  the  bartender  for  having  threatened 
to  eject  the  complainant.  It  is  evident  that  complainant  either 
from  want  of  sleep  or  the  effect  of  drink  was  not  fully  con- 
scious as  to  all  that  took  place  when  he  had  been  in  the  hotel 
for  he  believed  this  representation  although  it  surprised  him. 
They  were  then  joined  by  the  appellant,  who  invited  them  to 
McClatchy's  saloon  at  One  Hundred  and  Twenty-fifth  street  and 
Lexington  avenue,  to  have  a  drink. 

The  complainant,  according  to  his  evidence,  accompanied 
them  as  a  matter  of  courtesy,  on  account  of  their  having  be- 
friended him.  Shortly  after  they  entered  the  saloon  a  question 
arose  concerning  the  time,  and  he  drew  his  gold  watch  from  his 
vest  pocket  and  found  that  it  had  stopped.  After  winding  it 
and  setting  it  by  a  clock  in  the  barroom,  he  replaced  it  in  his 
pocket.  He  had  a  solitaire  diamond  ring  on  one  of  his  fingers, 
and  a  government  check  for  twenty-four  dollars  and  about 
eighteen  dollars  in  money  in  his  right-hand  trousers  pocket 
They  remained  in  the  saloon  about  three  hours  and  had  several 
rounds  of  drinks.  The  complainant,  according  to  his  testimony, 
took  one  drink  of  whiskey,  one  of  beer  and  one  of  seltzer,  and 
he  didn't  wish  to  drink,  but  was  urged  to  do  so  by  the  appellant 
and  Delaney.  While  they  were  in  the  saloon  the  appellant 
complained  of  having  a  toothache  and  went  out  twice  for  the 
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express  purpose  of  getting  toothache  drops,  and  finally  said  that 
he  had  succeeded.  The  appellant  and  Delanej  spoke  of  a  friend 
whom  they  desired  the  complainant  to  meet,  and,  at  their  sug- 
gestion, he  accompanied  them  to  a  saloon  at  One  Hundred  and 
Twenty-second  street  and  Lexington  avenue  to  meet  their  friend. 
They  met  no  one  there  whom  they  knew  and  made  no  further 
allusion  to  the  friend.  They  had  a  round  of  drinks  there,  the 
complainant  taking  whiskey.  They  were  seated  around  a  small 
table  in  a  large  room.  Some  men  were  seated  at  two  other 
tables  a  considerable  distance  away.  The  complainant  testified 
that  after  he  took  the  drink  there,  ^*  It  seemed  like  a  sort  of 
overpowering  feeling  came  over  me,"  and  he  dozed  oflF,  and 
that  when  he  awoke  the  defendant  and  Delaney  had  gone  and  he 
at  once  missed  his  watch  and  discovered  that  his  ring  and  money 
had  also  disappeared.  One  of  the  men  seated  at  one  of  the 
other  tables  testified  that  he  saw  appellant  and  Delaney  leave 
the  complainant  at  the  table  and  depart  from  the  saloon;  that 
when  he  left  the  complainant  was  still  there,  and  that  up  to  the 
time  he  left  no  one  went  near  him  after  they  departed.  He 
also  testified  that  when  he  left  only  two  others  remained  in  the 
room,  and  they  were  seated  together  at  a  table,  and  he  knew 
one  of  them  to  be  an  ironworker.  The  bartender  testified  that 
the  appellant  and  Delaney  left  complainant  when  he  was  appar- 
ently asleep.  On  the  twentieth  or  twenty-first  day  of  November 
the  complainant,  acting  under  the  advice  of  the  police,  dis- 
covered and  identified  the  appellant  in  Hastings'  saloon,  at  the 
comer  of  One  Hundred  and  Twenty-fifth  street  and  Second 
avenue.  Shortly  thereafter  the  police  arrested  the  appellant 
and  one  Eyan,  who  was  with  him.  The  two  police  officers,  who 
took  the  appellant  and  Ryan  to  court  in  the  morning,  testified 
that  on  the  way  Ryan  opened  the  conversation  on  the  subject 
of  returning  the  property,  and  the  appellant  said  to  one  of 
the  officers,  "  If  I  give  the  stuff  back  do  you  think  the  rapper 
will  pull  off  i  "  to  which  the  officer  replied,  "  I  guess  he  will,'* 
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whereupon  Eyan,  addressing  the  appellant,  said,  "  You  are  a 
sucker  if  you  don't  give  it  back,"  and  appellant  made  no  reply. 
The  officer  testified  that  "  rapper  "  means  the  complainant.  The 
defendant  testified  in  his  own  behalf  and  denied  the  commis- 
sion of  the  crime  and  this  conversation  with  the  officers,  but  he 
admitted  that  he  was  familiar  with  the  meaning  of  the  word 
"  rapper  "  as  testified  to  by  the  officer.  One  of  the  officers  also 
testiSed  that,  after  the  formal  complaint  against  the  appellant 
was  prepared  at  the  courthouse,  appellant  sent  "  his  woman," 
with  a  note  "  somewhere  on  the  west  side  to  see  somebody  to 
get  the  stuflF  back."  It  appears,  however,  that  the  officer  did  not 
read  the  note.  This  officer  also  testified  that  the  appellant,  at 
about  the  same  time,  told  him  that  ^^  the  stuff  "  was  in  Brook- 
lyn. The  complainant  evidently  suspected  that  he  was  drugged, 
and  he  was  permitted  to  say,  without  objection  or  motion  to 
strike  it  out,  that  he  did  not  know  whether  or  not  something 
was  put  into  his  drink.  However  that  may  be,  the  circum- 
stances as  testified  to  by  the  complainant  indicate  that  the  pur- 
pose and  design  on  the  part  of  the  appellant  and  Delaney  in 
taking  an  interest  in  him  was  not  through  friendship  or  for 
his  good.  He  testified  that  he  had  all  of  his  property  when  he 
entered  the  last  saloon  with  the  appellant  and  Delaney  and  when 
he  dozed  off.  It  is  evident,  therefore,  if  his  testimony  is  to  be 
believed,  that  he  was  robbed  by  some  one.  There  is  no  evidence 
that  any  one  other  than  the  appellant  and  Delaney  was  near  him. 
The  bartender  was  a  witness  and  there  was  nothing  to  point 
suspicion  toward  him.  One  of  the  other  guests  was  a  witness. 
He  has  steady  employment  and  apparently  was  a  reputable  citi- 
zen. The  only  others  whose  conduct  is  unaccounted  for  were 
the  two  men  seated  at  a  table  some  distance  from  the  complain- 
ant, and  it  appears  that  one  of  those  was  an  ironworker.  It  i& 
improbable  that  either  he  or  the  man  with  whom  he  was  visit- 
ing would  commit  such  a  serious  crime.    If  the  appellant  made 
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the  admissions  to  the  police  officers,  those  alone  would  clearly 
show  his  guilt.     The  nature  of  the  evidence  and  the  fact  that 
he  was  familiar  with  the  use  of  the  word  "  rapper  "  as  used  in 
criminal  circled  render  their  testimony  highly  probable.     The 
verdict  of  the  jury,  therefore,  is  fairly  warranted  by  the  evi- 
dence, and  no  exception,  other  than  to  the  sufficiency  of  the  evi- 
dence, taken  upon  the  trial  is  urged  as  a  ground  for  reversal. 
The  appellant  was  twenty-seven  years  of  age  and  he  was 
sentenced  to  be  imprisoned  in  the  New  York  State  Reform- 
atory at  Elmira,  "there  to  be  dealt  with  according  to  law." 
It  is  contended  by  the  learned  counsel  for  the  appellant  that 
the  sentence  is  illegal  and  void  upon  the  ground  that  no  term 
of  imprisonment  was  prescribed  by  the  court,  and  that  the  statute 
purporting  to  authorize  the  sentence  of  a  prisoner  to  the  Elmira 
Reformatory,  without  fixing  a  term  of  imprisonment,  is  un- 
constitutional and  void.     The  special  advantage  that  would  be 
derived  by  his  client  from  having  this  contention,  which  would 
result  in  his  being  sentenced  to  State's  prison,  sustained  is  not 
apparent.     However,  since  the  question  is  frequently  raised  it 
may  as  well  be  decided.    Section  9  of  chapter  711  of  the  Laws 
of  1887,  which  we  assume  is  still  in  force,  for  it  was  expressly 
excepted  from  the  repealing  clause  contained  in  chapter  378 
of  the  Laws  of  1900,  which  repealed  all  but  two  sections  of 
the  act,  provides  that  any  person  who  shall  be  convicted  of  an 
offense  •  punishable  by  imprisonment  in  the  New  York  State 
Reformatory  at  Elmira,  and  shall  be  sentenced  to  be  impris- 
oned therein,  "  shall  be  imprisoned  according  to  this  act  and 
not  otherwise,   and   the  courts  of  this  State  imposing  such 
sentence  shall  not  fix  or  limit  the  duration  thereof.     The  term 
of  such  imprisonment  of  any  person  so  convicted  and  sentenced 
shall  be  terminated  by  the  managers  of  the  reformatory,  as 
authorized  by  this  act;  but  such  imprisonment  shall  not  ex- 
ceed the  maximum  term  provided  by  law  for  the  crime  for 
which  the  prisoner  was  convicted  and  sentenced."    Section  700 
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of  the  Penal  Code  provides  that  "  A  male  between  the  ages 
of  sixteen  and  thirty,  convicted  of  felony,  who  has  not  thereto- 
fore been  convicted  of  a  crime  punishable  by  imprisonment  in 
a  State  prison,  may,  in  the  discretion  of  the  trial  court,  be 
sentenced  to  imprisonment  in  the  New  York  State  Reformatory 
at  Elmira,  to  be  there  confined  under  the  provisions  of  law  re- 
lating to  that  reformatory."  It  may  be  that  this  provision  is 
sufficient  to  prescribe  the  form  of  sentence  without  having  re- 
course to  said  section  9  of  chapter  711  of  the  Laws  of  1887. 
It  is  not  very  material  whether  both  provisions  are  to  be  con- 
strued as  applicable  or  only  one,  for  under  either  or  both  the 
law  contemplates  that  the  court  shall  not  prescribe  a  fixed  term 
of  imprisonment.  Said  chapter  378  of  the  Laws  of  1900  is  a 
revision  of  the  laws  relating  to  the  State  Reformatory  at  El- 
mira, and  supersedes  chapter  711  of  the  Laws  of  1887,  except- 
ing sections  7  and  9  thereof,  which,  as  has  been  seen,  were  not 
repealed.  Section  20  of  said  chapter  378  of  the  Laws  of  1900 
authorizes  the  board  of  managers  of  the  reformatory  to  allow 
a  prisoner  "  to  go  upon  parole  outside  of  the  reformatory  build- 
ings and  enclosures,  pursuant  to  the  rules  of  the  board  of  man- 
agers." Section  21  provides  for  retaking  a  prisoner -who  has 
violated  his  parole,  and  that  upon  the  return  of  the  prisoner  he 
may  be  retained  "  for  the  remainder  of  the  maximum  term  pro- 
vided by  law."  Section  22  authorizes  and  directs  the  board 
of  managers  to  make  rules,  not  inconsistent  with  law,  prescrib- 
ing, among  other  things,  the  conditions  under  which  prisoners 
"  may  be  paroled  or  conditionally  released,"  and  regulating  the 
retaking  and  reimprisonment  of  prisoners,  and  providing  for 
the  employment,  discipline,  instruction  and  education  of  the 
prisoners.  Section  24  provides  that  when  it  appears  to  the 
board  of  managers  "  that  there  is  strong  or  reasonable  proba- 
bility that  any  prisoner  will  remain  at  liberty  without  violating 
the  law,  and  that  his  release  is  not  incompatible  with  the  wet 
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fare  of  society,  they  shall  issue  to  such  prisoner  an  absolute  re- 
lease or  discharge  from  imprisonment.  Nothing  herein  con- 
tained shall  be  construed  to  impair  the  power  of  the  Governor 
to  grant  a  pardon  or  commutation  in  any  case." 

The  effect  of  these  provisions  is  that  a  person  sentenced  to 
the  Elmira  State  Eeformatory  may  be  detained  there  until  the 
expiration  of  the  maximum  period  prescribed  by  law  as  a  pun- 
ishment for  the  offense  where  the  defendant  is  sentenced  to  a 
State  prison.  There  is  no  difference  in  principle  between  the 
statute  and  section  687a  of  the  Penal  Code,  which  provides  for 
what  is  known  as  an  indeterminate  sentence,  requiring  the 
court  to  prescribe  the  maximum  and  minimum.  The  precise 
objection  is  that  the  court  does  not  fix  the  term  of  imprison- 
ment, and  that  pardoning  power  is  conferred  upon  prison 
officials.  The  provisions  of  section  687a  have  been  sustained 
as  constitutional  by  the  Court  of  Appeals.  (People  v.  Adams, 
176  K  Y.  351.)  If  it  be  competent  for  the  Legislature  to 
leave  it  to  the  prison  board  or  commission  to  determine,  accord- 
ing to  their  view  of  the  conduct  of  the  prisoner,  whether  he 
shall  serve  one  year  or  five  years  under  an  indeterminate  sen- 
tence with  that  minimum  and  maximum  limitation,  I  fail  to 
see  why  it  is  not  equally  competent  for  the  Legislature  to  leave 
it  to  a  prison  board  or  the  board  of  managers  of  the  Elmira 
State  Eeformatory  to  say,  according  to  their  view  of  the  conduct 
of  the  pris<)ner,  whether  he  shall  remain  there  one  day  or  five 
years,  a  maximum  period  being  prescribed  by  the  law,  and  no 
minimum  period  being  prescribed,  which  is  equivalent  to  a 
minimum  period  of  a  moment.  It  was  entirely  competent  for 
the  Legislature  to  direct  the  courts  to  sentence  prisoners  con- 
victed of  felonies  to  the  Elmira  State  Reformatory  for  the  defi- 
nite maximum  period  prescribed  for  such  an  offence  if  punish- 
able in  the  State  prison.  (People  ex  rel,  Abrams  v.  Fox,  77 
App.  Div.  245.)  Since  it  was  competent  for  the  Legislature  to 
prescribe  the  maximum  period  of  imprisonment,  and  require 
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the  imprisonment  for  a  definite  period  of  years  corresponding 
therewith,  it  is  diflScult  to  see  upon  what  theory  a  defendant  is 
prejudiced  by  the  Legislature  having  made  this  humane  pro- 
vision in  the  interest  of  first  offenders,  to  encourage  them  to 
reform,  without  suffering  a  period  of  imprisonment  of  such 
!  duration  that  they  might  abandon  hope  of  opportunity  to  re- 
gain a  standing  in  the  community. 

In  Michigan,  statutes  prescribing  an  indeterminate  or  a  max^ 
(imum  sentence  have  been  declared  unconstitutional  as  an  en- 
[croachment  upon  judicial  functions,  and  as  in  conflict  with  that 
part  of  the  Constitution  vesting  the  pardoning  power  in  the 
Governor  (People  v.  Cummings,  88  Mich.  249,  and  cases  cited)- 
but  the  consensus  of  judicial  authority  is  in  accord  with  the 
decision  of  our  Court  of  Appeals  in  People  v.  Adams  (supra), 
holding  that  such  statutes  are  constitutional.  (State  ex  rel. 
Attorney-General  v.  Peters,  43  Ohio  St.  629;  George  v.  People, 
167  lU.  447;  Miller  v.  State,  149  Ind.  607;  Murphy  v.  Comr 
monwealth,  172  Mass.  264.)  This  court  has  sustained  the  con- 
stitutionality of  a  statute  prescribing  a  sentence  for  a  fixed 
term,  with  authority  vested  in  the  prison  oflScials  to  discharge 
at  an  earlier  day  according  to  the  facts  to  be  ascertained  by 
them  with  respect  to  the  record  of  the  prisoner  as  to  former 
convictions.  (People  ex  rel.  Abrams  v.  Fox,  77  App.  Div.  246.) 
The  constitutionality  of  the  statute  authorizing  the  sentence  of 
a  prisoner  to  the  Elmira  State  Reformatory,  without  a  fixed 
term,  has  been  sustained  by  three  different  justices  at  Special 
Term.  (Matter  of  Weber,  Daily  Reg.  Aug.  17,  1888 ;  Matter 
of  Gilmore,  IT.  Y.  L.  J.  Aug.  26,  1893 ;  People  ex  rel.  Bettram 
V.  Warden  of  City  Prison,  Id.  May  31, 1907.  See,  also.  People 
ex  rel.  Duntz  v.  Coon,  67  Hun,  523.)  We  are  of  opinion,  there- 
fore, that  the  Legislature,  in  enacting  this  statute,  did  not  un- 
warrantably encroach  upon  the  judicial  functions,  nor  did  it 
contravene  the  provisions  of  section  5  of  article  4  of  the  State 
Constitution,  which  vests  the  pardoning  power  in  the  Qovemor, 
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for,  by  the  express  terms  of  the  statute,  the  pardoning  power 
is  expressly  reserved  to  the  Executive. 

It  follows  that  the  judgment  of  conviction  should  be  affirmed. 

Inoraham,  McLaughlin,   Clarke  and  Scott,  JJ.,  con- 
curred. 

Judgment  affirmed. 
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SUPREME  COUBT— AFP.  DrVTSIO)^— FIB8T  DEPABTMENT, 

June  7,  1907. 

THE  PEOPLE  V.   PAUL  SATTLEKAU. 

(120  App.  Diy.  42,) 

(1).    Grakd  LABCsirr— Indictment. 

An  indictment  for  grand  larceny  in  the  first  degree  for  obtaining  money 
by  false  pretenses  need  not  allege  that  complainant  relied  upon  the  repre- 
sentations alleged  to  have  been  made  by  the  defendant,  conviction  may 
be  based  upon  proof  of  an  intention  to  cheat  and  defraud,  and  that  the 
complainant  in  fact  parted  with  her  money  in  reliance  upon  the  false 
representations  alleged  in  the  indictment. 

(3).    Samb. 

When  after  setting  up  the  false  representations  of  the  defendant  it  is 
alleged  that  by  color  and  aid  thereof  the  defendant  then  and  there  felo- 
niously and  fraudulently  obtained  the  possession  of  the  complainant's 
money  with  intention  to  deprive  and  defraud  her  of  the  same  and  to 
appropriate  the  same  to  his  own  use,  it  is  equivalent  to  an  allegation  that 
the  complainant  in  parting  with  her  property  relied  upon  the  false 
representations  of  the  defendant. 

(8).    Same. 

In  such  action  the  People  may  allege  and  prove  representations  by  the 
defendant  as  to  facts  not  then  existing  in  addition  to  representations  as  to 
existing  facts,  if  the  former  are  part  of  the  re»  gesta. 

Appeal  by  the  defendant,  Ernest  Paul  Sattlekau,  indicted 
as  "  Ernest  Paul,"  from  a  judgment  of  the  Court  of  General 
Sessions  of  the  Peace  in  and  for  the  county  of  New  York,  ren- 
dered on  the  2d  day  of  October,  1906,  convicting  the  defendant 
of  the  crime  of  grand  larceny  in  the  first  degree  by  false  pre- 
tenses. 

Samuel  Leibovitz,  for  the  appellant 

E,  Crosby  Kindleberger  of  counsel  ^William  Travers  Je* 
romCj  District  Attorney'],  for  the  respondent 
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Clabee^  J. : 

The  defendant  was  indicted  and  convicted  of  the  crime  of 
grand  larceny  in  the  first  degree  for  obtaining  by  false  pretenses 
the  sum  of  $1,000  from  Eosa  Kaiser,  a  lady's  maid  and  seam- 
stress. The  defendant  first  met  the  complaining  witness  near 
the  flower  stand  at  the  Grand  Central  Depot  on  April  20,  1906, 
through  an  advertisement  inserted  by  him  in  the  New  York 
Herald  signed  "  Bachelor,^'  and  which,  according  to  his  testi- 
mony, read :  "  Good  woman  wanted.  Practical  housekeeper  for 
hotel  purposes.  Possibility  of  Matrimony.*'  The  witness  an- 
swered this  advertisement  by  letter,  giving  her  name  and  ad- 
dress, and  stating:  "  If  gentleman  would  correspond  with  ref- 
erence to  the  letters,  I  would  like  to  get  particulars,"  and  in 
reply  received  from  the  defendant  a  letter  signed  "  E.  Paul," 
upon  paper  bearing  the  heading  "  Uncle  Sam  Hotel,  E.  Paul, 
Prop.  Rates  $2  per  day,  special  by  the  week,  Millville,  Pa.," 
arranging  for  an  interview  at  the  Grand  Central  Depot 

The  defendant  met  her,  stated  to  her  that  he  was  Ernest 
Paul  (although  his  real  name  was  Sattlekau),  asked  whether 
she  was  Miss  Kaiser  and  whether  she  had  received  his  letter, 
and,  upon  receiving  an  affirmative  answer,  asked  her  to  take  a 
walk.  They  went  to  the  Terrace  Garden,  heard  the  music  and 
had  a  long  talk.  Subsequently  she  had  eight  or  nine  inter- 
views with  him,  during  the  course  of  which  he  made  to  her  the 
following  representations,  as  set  out  in  the  indictment:  That 
he  was  then  and  there  a  single  and  unmarried  man,  and  then 
and  there  in  a  condition  and  able  to  intermarry  with  her ;  that 
he  was  then  the  owner  and  proprietor  of  a  certain  hotel  called 
"  Uncle  Sam  Hotel,"  situated  at  the  town  of  Millville  in  the 
State  of  Pennsylvania,  and  that  a  certain  man  named  Morgan 
at  Millville,  Penn.,  had  heretofore  offered,  and  was  then  and 
there  ready  and  desirous  to  purchase  the  said  hotel  from  him 
for  the  sum  of  $6,000,  and  that  he  then  and  there  had  an  option 
for  the  lease  for  the  period  of  fifteen  years,  for  the  sum  of 
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$20,000,  of  a  certain  hotel  called  the  "  Studio,"  situated  on  the 
east  side  of  Sixth  avenue^  and  that  he  was  desirous  of  procuring 
from  her,  the  said  Eosa  Kaiser,  the  sum  of  $1,000  for  the  pur- 
pose of  enabling  him  to  lease  the  said  hotel,  and  that  he  desired 
to  lease  the  said  hotel  for  the  purpose,  among  other  things,  of 
making  of  the  same  a  home  for  her  and  himself,  to  be  occupied 
by  them  upon  their  marriage.  He  made  other  false  statements, 
not  set  out  in  the  indictment,  but  proved  upon  the  trial.  On 
the  29th  of  April,  1906,  he  wrote  her  the  following  letter : 

"  My  Dear  Rosa. — I  have  been  hustling  things  here  to-day 
in  great  shape.  Saw  the  Bank  Cashier  and  as  a  personal  favor 
he  will  increase  the  loan  to  3,000 — instead  of  2,000 — I  can  have 
the  loan  for  years  as  long  as  I  pay  the  interest  Then  I  called 
Morgan,  the  man  who  wants  the  Uncle  Sam  Hotel  and  told 
him  I  was  ready  to  do  business.  He  promptly  got  out  a  Bank 
Deposit  Certificate  for  4,000; — ^but  the  other  2,000 — he  can- 
not pay  till  the  15th  of  May.  He  has  the  money  out  on  mort- 
gage. From  the  Banker  I  learned  that  the  party  who  owes 
Morgan  the  money  has  more  than  2,000  in  the  bank  and  that 
the  money  will  be  promptly  paid  on  the  15th.  Of  course  until 
Morgan  pays  the  2,000,  I  do  not  turn  the  place  over  to  him,  so 
that  I  will  get  another  15  days  out  of  the  place  here.  Business 
is  good  and  as  I  am  not  buying  any  stock  now  I  can  figure  on 
some  300  to  go  to  me  in  these  fifteen  days.  You  will  see  now 
that  I  have  all  the  18,000  I  need  for  the  New  York  business. 

My  Bank  Balance  is  some 8,700 

Until  the  15th  I  will  take  in 300 

Total  bank  balance 9,000 

Received  from  Morgan  on  account  of  the  sale  of  the  hotel     4,000 


13,000 
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Loan  from  the  Bank 3,000 


16,000 
To  be  paid  by  Morgan  on  the  15th  of  Mby 2,000 


18,000 


"  If  I  could  wait  until  the  16th  now  to  buy  the  New  York 
place  I  would  be  all  right.  But  the  man  told  me  Saturday  that 
he  could  not  hold  the  place  for  me  after  Monday  noon,  as  there 
are  two  other  parties  after  it.  So  I  will  have  to  find  2,000  on 
Monday  morning.  1,000  I  can  get  from  the  whiskey  firm  I 
told  you  about  and  the  other  1,000  I  want  you  to  furnish,  if 
you  will.  I  will  pay  it  back  on  the  16th  when  I  get  Morgan's 
2,000,  and  for  the  two  weeks  I  will  pay  you  6%  interest,  same 
as  I  pay  my  bank  for  the  3,000.  I  wijl  give  you  a  judgment 
note  for  the  1,000  and  that  is  the  only  judgment  note  I  have  to 
give,  all  the  18,000  I  own  will  stand  as  a  security  for  your  1,000. 
Tou  are  absolutely  safe  in  the  matter,  Eosa,  as  a  mere  business 
transaction  even  if  you  do  not  consider  the  fact  that  you  are 
helping  the  man  who  is  going  to  be  your  husband  in  a  month, 
and  that  by  helping  him,  of  course  you  are  helping  yourself. 
I  expect  to  reach  the  Ashland  House,  Fourth  Avenue  near 
Twenty-third  street,  on  Monday  morning  about  ten  o'clock,  and 
would  like  you  to  meet  me  there  and  go  to  the  bank  with  me 
and  get  the  1,000.  Tell  your  lady  you  must  get  off  for  an  hour 
to  attend  some  important  business.  If  she  kicks  tell  her  to 
take  the  job  and  you  take  a  rest  for  a  month  until  we  get  mar- 
ried. I  am  giving  this  letter  to  a  man  who  is  going  to  New 
York  on  the  next  train  and  who  will  mail  it  on  his  arrival  there, 
BO  it  will  reach  you  Monday  first  mail.    With  kindest  regards, 

"  Yours  sincerely, 

"  ERNST." 
21 
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On  the  1st  of  May,  1906,  complainant  testified  that  she  met 
the  defendant,  at  his  request,  at  a  hotel  in  New  York  city,  and 
that  he  said  to  her :  "  We  must  hasten.  I  want  to  finish  this 
deal  about  the  lease  of  this  hotel  on  Sixth  avenue  and  I  must 
have  the  money.  You  must  go  to  the  bank  and  get  it;  I  will 
go  with  you."  She  testified  that  she  drew  $1,000  from  the 
bank  and  they  went  back  to  the  hotel,  where  the  defendant  said : 
"  I  want  you  to  give  me  the  money  now."  "  He  said  that  I 
am  perfectly  safe,  he  is  the  owner  of  the  Uncle  Sam  Hotel,  and 
he  said  he  was  a  wealthy  man  and  I  was  perfectly  secure  about 
the  money  and  I  would  get  it  back,"  and  that  believing  his 
statements  to  be  true  and  relying  upon  them  she  gave  him  the 
$1,000 ;  that  he  then  said,  ^^  Now,  I  must  go  and  finish  up  this 
deal."  He  said,  "  I  will  meet  you  at  5  o'clock  at  the  Ashland 
House  again ;  "  that  she  was  there  and  waited,  but  instead  of 
seeing  the  defendant  again  she  received  from  him  a  telegram. 
The  telegram  was  dated  Hoboken  Depot,  N.  J.,  1st.  "  To  Mrs. 
E.  Paul:  telegram  Millville;  place  afire,  leave  next  train,  will 
wire  to-morrow,  do  not  worry,  Ernest."  Subsequently  she  re- 
ceived a  letter,  written  on  paper  with  the  same  heading  as  that 
on  which  his  first  letter  was  written ;  that  is,  "  Uncle  Sam 
Hotel,  E.  Paul,  Prop.,"  reading: 

"  MiLLviLLB,  Pa.,  May  1,  1906. 
"  My  Deab  Bosa. — Got  telegram  about  fire  just  after  you 
left.  Stopped  the  deal  in  New  York  because  if  damage  is  heavy 
it  will  cripple  me  financially  as  I  will  have  to  pay  back  the 
4,000  and  won't  have  any  place  to  sell.  Will  write  you  in  a 
day  or  so  how  bad  the  fire  was.  Do  not  worry.  You  will  not 
loae  anything  only  you  may  have  to  wait  for  me  a  little. 

Yours  as  ever, 

''ERNST/' 
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These  were  the  only  communications  that  she  received  from 
the  defendant  after  giving  him  the  $1,000  and  she  did  not  see 
him  again  until  after  his  arrest.  The  defendant  was  arrested  on 
July  thirteenth  near  the  flower  stand  at  the  Grand  Central 
Station  just  as  he  was  bowing  to  and  addressing  another  wo- 
man who  had  some  flowers  in  her  hand.  In  his  first  letter  to 
the  complaining  witness,  arranging  for  the  interview,  he  said; 
"  For  recognition,  please  carry  a  few  violets  in  your  hand." 
He  admitted  that  he  was  a  married  man,  and  that  he  had  re- 
ceived probably  a  hundred  answers  to  similar  advertisements 
he  had  put  in  the  newspapers,  and  had  in  his  possession  a  list 
of  the  names  and  addresses  of  his  correspondents. 

The  defendant  was  a  witness  in  his  own  behalf  and  was  ex- 
amined at  great  length.  He  called  no  other  witnesses  to  sub- 
stantiate his  story  which  in  essential  details  corroborated  that 
of  the  complaining  witness,  and  where  it  contradicted  her  was 
self-contradictory  and  not  credible.  The  jury  properly  found 
a  verdict  of  guilty.  The  evidence  was  sufficient  to  justify  the 
finding  that  the  representation  that  defendant  was  the  owner 
of  the  Uncle  Sam  Hotel  was  the  representation  of  an  existing 
fact,  that  said  representation  was  false,  that  the  complaining 
witness  believed  it  to  be  true  and  that  in  reliance  upon  its  truth 
she  gave  the  $1,000  to  the  defendant.  There  was  no  Uncle  Sam 
Hotel  at  Millville,  Penn. ;  the  defendant  was  not  the  proprietor 
of  it ;  it  was  not  burned  on  the  day  he  got  the  $1,000.  The  de- 
liberate intention  to  defraud,  the  falsity  of  the  pretenses  made 
and  the  reliance  by  the  complaining  witness  thereon  were  fully 
established.  If  there  be  such  a  crime  as  obtaining  money  under 
false  pretenses,  this  is  that  case.  The  defendant  was  a  clever 
swindler  of  confiding  women. 

The  appellant  urges  that  the  indictment  is  defective  because 
it  does  not  contain  an  allegation  to  the  effect  that  the  complain- 
ant relied  upon  the  representations  alleged  in  the  indictment  to 
have  been  made  by  the  defendant  to  her,  and  that  such  an  alle- 
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gation  is  absolutely  essential  to  the  validity  of  an  indictment  for 
grand  larceny  by  false  pretenses,  and  cites  in  support  thereof 
People  V.  Baker  (96  N.  Y.  340)  That  case  did  not  deal  with 
the  question  of  the  necessary  allegations  in  an  indictment  at 
all.  What  was  considered  was  the  proof  necessary  to  establish 
the  crime.  Said  Judge  Eabl  :  "  In  order  to  constitute  the 
crime  of  obtaining  property  by  false  pretenses  it  is  not  sufficient 
to  prove  the  false  pretenses  and  that  property  was  obtained 
thereby,  but  it  must  be  proved  that  the  false  pretenses  were 
made  with  intent  to  cheat  and  defraud  another."  Here  that  in- 
tent to  cheat  and  defraud  was  abundantly  proven.  Again, 
"  Another  essential  element  of  the  crime  which  the  People, 
in  all  cases  of  this  kind,  are  bound  to  establish,  is  that  the 
money  was  paid  or  the  property  parted  with  in  reliance  upon 
and  under  the  inducement  of  the  false  pretenses  alleged."  Here 
the  People  did  establish  that  the  money  was  paid  in  reliance 
upon  the  false  pretenses  alleged. 

The  appellant  further  urges  that  the  indictment  is  also  de- 
fective in  that  it  does  not  allege  that  complainant  believed  to  be 
true  the  representations  alleged  to  have  been  made  or  that  they 
were  the  inducing  cause  of  the  complainant's  parting  with  her 
money,  and  cites  People  v.  Rothstein  (180  N.  Y.  148).  That 
case  also  deals  not  with  the  indictment  but  with  the  proof.  It 
held  that  the  false  representation  then  under  consideration  was 
not  the  assertion  of  an  existing  intention  but  was  a  false  repre- 
sentation as  to  an  alleged  existing  fact,  and  that  this  false  rep- 
resentation was  fully  within  the  principle  of  the  cases  cited. 
Here  there  was  a  false  representation  of  an  alleged  existing  fact. 

In  the  indictment  at  bar,  after  setting  up  the  false  represen- 
tations, the  allegation  proceeds :  "  By  color  and  by  aid  of  which 
said  false  and  fraudulent  pretenses  and  representations,  the  said 
Ernest  Paul  did  then  and  there  feloniously  and  fraudulently 
obtain  from  the  possession  of  the  said  Eosa  Kaiser  the  sum  of 
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One  thousand  dollars  *  *  *  with  intent  to  deprive  and 
defraud  the  said  Bosa  Kaiser  of  the  same  and  of  the  use  and 
benefit  thereof,  and  to  appropriate  the  same  to  his  own  use." 
This  is  equivalent  to  alleging  that  Bosa  Kaiser  in  parting  with 
her  property  relied  upon  that  pretens.?. 

In  People  v.  Rice  (86  N.  Y.  St.  Repr.  185;  affd.  on  opinion 
below,  128  N.  Y.  649)  a  similar  indictment  was  demurred  to 
on  the  ground  that  it  was  insufficient  because  it  nowhere  con- 
tained any  allegations  that  the  money  was  paid  in  reliance  upon 
the  false  statements  of  the  defendant  nor  any  allegation  equiva- 
lent thereto.  Presiding  Justice  Dwight,  writing  the  opinion  of 
the  General  Term,  referring  to  the  two  cases  cited  in  support 
of  the  demurrer  (People  v.  Dumar,  106  N.  Y.  502,  and  Clark 
V.  People,  2  Lans  329),  said:  "  Neither  of  the  cases  is  authority 
for  the  proposition  that  the  allegation  of  this  indictment,  viz. : 
that  the  money  was  obtained  '  by  color  or  aid  of '  the  false  and 
fraudulent  representation,  following  as  it  does  the  language  of 
the  statute,  is  not  equivalent  to  the  allegation,  in  that  respect, 
usually  employed,  viz.:  that  the  end  was  accomplished  'by 
means  of '  the  fraudulent  representation.  In  the  case  of  Dumar, 
the  question  was  not  as  to  the  sufficiency  of  the  indictment,  but 
a  question  of  variance  between  pleadings  and  proof.  *  *  * 
In  the  case  of  ClarJc  v.  People,  supra,  the  language  was  '6y 
which  said  false  pretenses  he  then  did  unlawfully  obtain,'  etc., 
and  that  was  held  to  be  '  a  substantial  averment  that  the  pris- 
oner had  obtained  the  property  from  the  prosecutor  by  means 
of  the  false  pretenses  made,  and  of  the  latter's  belief  therein, 
and  that  the  indictment  was  not  defective  in  that  particular.' 
*  *  *  Certainly  to  allege  that  the  property  was  obtained 
by  the  false  pretense,  etc.,  is  no  stronger  than  to  allege  that  it 
was  obtained  by  color  or  aid  of  the  false  pretense,  etc.  The 
opinion  in  that  case  repeats  and  enforces  in  various  forms  the 
proposition  that  the  fact  that  the  property  was  obtained  hjf 
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false  pretenses  necessarily  implies  that  the  owner  of  the  prop- 
erty relied  upon  those  pretenses.  *  *  *  All  the  authorities 
and  precedents  are  substantially  to  the  same  effect  on  this 
question.  *  *  *  The  indictment  in  this  case  charges  the 
crime  in  the  language  of  the  statute,  and  fully  and  plainly  re- 
counts the  acts  alleged  to  constitute  a  crime." 

The  appellant  further  urges  that  the  indictment  is  also 
defective  because  the  representations  alleged  therein  are  not  all 
of  existing  facts,  that  some  rep^resentations  express  the  defend- 
ant's desires,  wishes  or  hopes,  others  refer  to  his  means  or  abil- 
ity to  pay  debts,  others  as  to  promises  or  intentions  to  do  things 
in  the  future,  and  cites  People  v  Blanchard  (90  N.  Y.  319), 
but  in  that  case  the  court  said:  "While  the  indictment  must 
show  what  the  false  pretenses  were,  and  state  them  with  reason- 
able certainty  and  precision,  *  *  *  it  is  not  necessary  that 
the  prosecution  should  prove  them  all.  *  *  *  ^  conviction 
was  had  in  the  present  case  founded  upon  a  part  only  of  the 
representations  stated  in  the  indictment  which  was  permissible." 
(See,  also,  Webster  v.  People,  92  N.  Y.  422.) 

In  the  case  at  bar  the  People  proved  that  between  April 
twentieth  and  May  first,  the  date  when  the  defendant  obtained 
the  money  from  Bosa  Kaiser,  defendant  made  not  only  the 
representations  as  to  existing  facts  mentioned  in  the  indictment, 
but  also  other  representations.  Proof  of  these  other  representa- 
tions was  clearly  competent  as  part  of  the  res  gestw.  (People  v. 
Colmey,  117  App.  Div.  462;  102  N.  Y.  Supp.  714;  affd.,  188 
K  Y.  573 ;  People  v.  Roihstein,  180  id.  148.)  "  It  is  not  ne- 
cessary to  sustain  a  conviction  that  such  pretense  should  be  the 
sole  inducement  to  the  act  of  the  party  defrauded."  (People 
ex  rel.  Phelps  v.  Oyer  &  Terminer  of  County  of  N.  Y.,  83 
K  Y.  436.) 

We  have  carefully  examined  the  record  in  this  case  and 
have  reached  the  conclusion  that  the  defendant  was  properly  con- 
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victed  upon  the  evidence  of  the  crime  whereof  he  stood  charged, 
and  that  no  errors  were  committed  to  his  prejudice.  The  judg^ 
menty  therefore,  should  be  affirmed. 

Pattesson,  p.  J.,  Inobaham,  Mo  Laughun  and  Lambebt, 
JJ.,  concurred. 

Judgment  affirmed. 
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BUFBEMB  GOUBT— APP.  DIVISION— FIBST  DEPABTMENT, 
Jnne  21,  1007. 

THE  PEOPLE  V.  GAVINO  GATTO. 

(laO  App.  DiT.  81.) 

AflB^ULT— Sboond  Dbgbbb— Evidbncb. 

Evidence  on  trial  of  indictment  for  assault  in  the  wcond  degree 
considered  and  Judgment  of  conviction  afflnned. 
Clarke,  J.,  dissenting. 

Appeal  by  the  defendant,  Gavino  Gatto,  from  a  judgment  of 
the  Court  of  General  Session  of  the  Peace  in  and  for  the  county 
of  New  York,  rendered  on  the  21st  day  of  January,  1907,  con- 
victing him  of  the  crime  of  assault  in  the  second  d^ree. 

Nathaniel  Cohen,  for  the  appellant. 

E.  Crosby  Kindlebergery  for  the  respondeoat 

Inobaham^  J. : 

The  defendant  was  indicted  for  assault  in  the  second  'degree. 
The  assault  was  committed  upon  one  Antonio  Cicillo,  who  tes- 
tified that  he  had  known  the  defendant  for  twenty-three  years, 
that  on  the  20th  day  of  November,  1906,  he  met  the  defendant 
in  front  of  105^  Cherry  street,  who  asked  the  witness  if  he  had 
written  a  letter  to  his  brother;  that  the  complainant  then  said  to 
the  defendant,  "  Why  do  you  tremble  ? "  to  which  the  defend- 
ant answered,  "  This  is  none  of  your  business."  The  witness 
then  charged  the  defendant  with  having  spoken  disrespectfully 
of  the  witness's  sister-in-law  who  was  in  Italy.  Whereupon  the 
defendant  grabbed  the  witness  by  the  throat  and  struck  him  with 
an  umbrella;  that  the  witness  took  the  umbrella  from  the  de- 
fendant, when  the  defendant  put  his  hand  in  his  pocket ;  there- 
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ipon  the  complainant  started  to  run  away  from  him,  but  the 
defendant  shot  him  with  a  pistol  underneath  his  right  arm,  and 
that  after  the  defendant  shot  the  complainant  he  ran  away.  No 
pistol  was  found  upon  the  complainant,  and  he  seems  to  have  had 
no  weapon  of  which  the  defendant  could  have  been  at  all  in 
danger.  The  complainant  also  testified  that  the  defendant  at 
the  time  told  the  complainant  that  he  was  going  to  kill  him 
because  the  complainant's  sister-in-law  had  a  case  with  the  de- 
fendant's father  in  Italy.  The  complainant  was  corroborated 
by  a  companion  who  was  with  him  at  the  time.  A  policeman, 
who  arrested  the  defendant  testified  that  the  defendant  said  he 
shot  the  complainant  because  the  complainant's  sister-in-law 
was  annoying  his  father  in  Italy. 

The  defendant  was  examined  as  a  witness  in  his  own  behalf. 
He  testified  that  the  complainant  had  threatened  to  kill  him 
some  time  before  this  shooting;  that  on  two  occasions  the  com- 
plainant had  assaulted  him,  all  based  upon  this  dispute  in  Italy ; 
that  when  they  met  at  the  time  of  the  shooting  complainant 
looked  at  him  in  a  threatening  manner,  and  that  the  defendant 
was  afraid  that  he  was  going  to  do  something  to  him;  so  he 
started  to  walk  away,  and  then  the  complainant  said  to  the  de- 
fendant, "  Come  with  me,"  to  which  the  defendant  answered, 
"  Where  do  you  want  me  to  come  ?  "  that  the  complainant  then 
took  hold  of  the  defendant  by  the  lapel  of  the  coat  and  hit  him 
two  or  three  times  and  threw  him  down  on  the  ground :  that  the 
defendant  had  an  umbrella  in  his  hand  which  the  complainant 
took  away  and  attempted  to  put  the  umbrella  in  the  defendant's 
eye ;  that  the  defendant's  companion  then  took  hold  of  the  com- 
plainant and  the  defendant  got  up,  whereupon  the  complainant 
struck  him  again  and  again  the  defendant  fell;  that  the  com- 
plainant then  renewed  his  effort  with  the  umbrella,  whereupon 
the  defendant  pulled  a  pistol  out  of  his  pocket  and  shot  in  the 
air  to  attract  the  attention  of  the  police ;  that  he  got  the  pistol 
only  that  morning,  taking  it  from  a  boarder;  that  at  the  time 
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the  defeadant  fired  the  pistol  in  the  air  he  believed  the  com- 
plainant intended  to  do  him  bodily  harm  because  the  complain- 
ant had  something  in  his  hand  which  the  defendant  thought 
was  a  razor. 

The  witness  examined  on  behalf  of  the  defendant  testified 
that  he  saw  the  defendant  running  away  and  the  complainant 
hitting  him  with  an  umbrella,  and  that  it  was  after  the  two 
men  got  into  a  house  that  the  shot  was  fired. 

There  is  no  evidence  in  this  case,  unless  it  be  that  of  the  de- 
fendant, that  would  justify  a  finding  that  the  offense  was  com- 
mitted in  self-defense.  There  were  several  people  in  the  street 
at  the  time.  Not  one  of  them  testified  to  any  act  of  the  com- 
plainant which  would  justify  the  defendant  in  considering  that 
he  was  in  danger  of  his  life  or  serious  bodily  harm.  The  com- 
plainant and  his  companion,  who  were  in  the  street,  testified 
to  an  unprovoked  assault.  The  testimony  of  the  defendant  was 
contradictory  and  unsatisfactory,  and  was  contradicted  by  his 
own  witnesses.  The  defendant  committed  a  dangerous  assault 
by  the  use  of  a  pistol  which  he  was  carrying  in  violation  of  law. 
His  excuse  that  he  fired  the  pistol  in  the  air  to  attract  the  at- 
tention of  the  police  is  contradicted  by  defendant's  witnesses; 
and  his  account  as  to  the  injuries  that  he  received  in  the  fracas 
is  contradicted  by  the  police  officer  who  arrested  him. 

The  only  question  is  as  to  the  response  of  the  court  to  a  re- 
quest to  charge  of  the  defendant.  The  court  charged  the  jury 
in  substance  that  if  the  defendant  was  under  the  apprehension 
that  his  life  was  in  danger,  even  though  it  was  not  in  danger, 
if  he  was  under  the  honest  belief  that  there  was  danger  to  his 
life  or  limb  and  that  he  was  trying  to  escape  from  that  danger 
when  he  shot  this  man,  then  the  jury  should  acquit  the  prisoner. 
This  was  much  more  favorable  to  the  defendant  than  was  just- 
ified. The  jury  were  further  charged  that  if  they  found  that 
there  was  "  no  exercise  of  that  defense  which  the  law  permits 
a  man  to  call  his  own  protection  in  the  hour  of  danger,  then 
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[the  defendant]  is  guilty ;  if  you  find  that  beyond  a  reasonable 
doubt.  But  the  law  presumes  every  defendant  in  a  crimina} 
action  to  be  innocent  until  the  contrary  is  proved,  and  that 
contrary  must  be  proved,  if  a  conviction  is  to  be  supported,  be- 
yond a  reasonable  doubt ; "  and,  further,  that  if  a  reasonable 
doubt  arises  in  the  minds  of  the  jury  from  a  consideration  of  all 
the  facts  of  the  case,  the  defendant  is  entitled  to  the  benefit  of 
it;  that  the  jury  may  convict,  if  they  find  him  guilty  beyond  a 
reasonable  doubt.  The  defendant  then  requested  the  court  to 
charge  the  jury  that  it  wm  not  necessary  for  the  defendant  to 
establish  the  defense  of  self-defense  beyond  a  reasonable  doubt, 
to  which  the  court  responded,  "  No,  it  is  for  the  jury  themselves 
to  say  whether  there  is  a  preponderance  or  enough  to  satisfy 
them  that  there  really  was  a  necessity  for  self-defense."  All 
that  was  excepted  to  was  an  assumed  refusal  of  the  court  to 
charge  the  request,  when  it  would  seem  that  the  court  did 
charge  that  it  was  not  necessary  to  establish  the  defense  be- 
yond a  reasonable  doubt.  There  was  no  exception  to  the  in- 
structions that  the  court  gave  the  jury  that  it  was  for  the  jury 
themselves  to  say  whether  there  was  a  preponderance  or  enough 
to  satisfy  the  jury  that  there  really  was  a  necessity  for  self- 
defense.  The  attention  of  the  court  was  not  called  to  the  dis- 
tinction now  sought  to  be  taken  that  the  burden  was  upon  the 
prosecution  to  establish  the  guilt  of  the  defendant  beyond  a 
reasonable  doubt,  and  the  burden  was  not  upon  the  defendant  to 
establish  self-defense.  But,  as  before  stated,  the  court  had  told 
the  jury  that  they  must  find  the  defendant  guilty  beyond  a 
reasonable  doubt,  and  had  explained  in  a  way  that  was  qi^ite 
favorable  to  the  defendant  what  would  justify  the  defense  of 
self-defense;  and  reading  what  the  court  said  in  connection 
with  the  rest  of  the  charge,  I  do  not  think  that  the  observation 
is  fairly  capable  of  the  construction  that  it  was  intended  to 
show  that  there  was  any  burden  upon  the  defendant  or  that  the 
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former  charge  that  the  People  must  prove  their  case  beyond  a 
reasonable  doubt,  was  at  all  modified. 

It  is  quite  clear  that  this  defendant  was  guilty ;  that  nothing 
occurred  that  justified  the  defendant  in  shooting  the. complain- 
ant;  and  I  do  not  think  that  any  error  was  committed,  taking  the 
charge  as  a  whole,  in  the  submission  of  the  case  to  the  jury 
that  would  justify  a  reversal  of  the  judgment. 

The  judgment  appealed  from  should  be  affirmed. 

McLaughlin,  Lauohun  and  Scott,  JJ.,  ooneurred^ 
Clabke,  J.^  dissented. 

Clabke^  J.  (diaeenting) : 

The  defendant  was  convicted  of  the  crime  of  assault  in  the 
second  degree  in  shooting  one  Antonio  Cicillo  with  a  pistol. 
The  complainant  and  the  defendant  are  Italians,  and  had  been 
acquaintances  in  Italy.  The  complainant  testified  that  he  met 
the  defendant  upon  the  street,  each  in  company  with  a  friend, 
and  that  after  some  preliminary  conversation,  "  I  said  to  the  de- 
fendant Gatto,  '  You  told  somebody  that  you  called  my  sister- 
in-law  a ,  my  sister-in-law  who  is  in  Italy.*    He  grabbed 

me  by  the  throat,  and  had  an  umbrella  in  his  other  hand,  and  he 
struck  me  with  the  umbrella.  I  took  away  the  umbrella  from 
his  hand.  When  I  took  the  umbrella  away  from  him  he  put  his 
hand  in  his  inside  coat  pocket,  and  I  started  to  run  away  from 
him  and  he  shot  me  right  underneath  the  right  arm.  As  soon 
as  I  received  the  shot  I  turned  around  and  saw  the  defend- 
ant Gatto  running  away.  While  he  was  running  I  saw  the  pistol 
in  his  hand.  *  *  *  The  defendant  had  an  umbrella  with 
him  that  morning.  WTien  he  grabbed  me  by  the  throat  and  lifted 
the  umbrella  and  struck  me,  I  took  it  away  from  him;  I  had 
it  in  my  hand.  I  did  not  go  to  strike  him  with  it.  I  used  force 
to  take  it  away  because  he  had  me  by  the  throat." 

PitcUo,  a  witness  for  the  People,  testified :  "  I  saw  the  two 
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were  getting  hold  of  each  other,  Gatto  and  the  complainant;  we 
attempted,  de  Stefano  and  I,  to  separate  the  two,  and  at  that 
moment  the  defendant  Gatto,  put  his  hand  in  his  coat  pocket, 
inside  coat  pocket,  and  drew  a  revolver,  and  the  complaining 
witness  had  Gatto's  umbrella  in  his  hand.  When  the  defend- 
ant, Gatto,  got  the  pistol  out  of  his  pocket,  Cicillo,  the  com- 
plainant, hit  the  defendant  with  the  umbrella.  He  hit  him  on 
the  arm  where  the  fellow  had  the  revolver.  Gatto  then  shot  the 
complainant,  and  when  Gatto  shot  the  complainant  he,  Gatto, 
ran  in  the  yard.  *  *  *  I  do  not  know  who  struck  the  first 
blow.  *  *  *  As  soon  as  he  pulled  the  pistol  out  of  his 
pocket,  the  complainant  hit  the  defendant  on  the  hand  with  the 
umbrella. '* 

The  defendant  took  the  stand  in  his  own  behalf,  and  testified 
that  while  he  and  the  complainant  had  formerly  been  friendly, 
they  had  ceased  to  be  so  from  the  time^that  Cicillo  received  a 
letter  from  Italy  stating  that  defendant's  father  had  sued 
Cicillo's  sister  in  Italy;  that  after  that  Cicillo  had  threatened 
to  kill  him ;  that  he  kicked  him  two  or  three  times  on  one  occa- 
sion, after  which  he  was  sick  for  five  months ;  that  upon  another 
occasion  he  had  punched  him  seven  or  eight  times,  saying, 
"  That  pig  of  a  father  of  yours  is  making  a  lot  of  trouble  in 
Italy  and  I  am  going  to  have  revenge  here ;  "  that  upon  the 
morning  in  question,  as  he  was  going  out  of  the  house  with  a 
friend,  he  encountered  the  complainant  and  that  de  Stefano  and 
Cicillo  began  to  speak  together.  "  When  these  two  men  started 
to  talk,  Cicillo  *  *  *  looked  at  me  in  a  threatening  man- 
ner and  I  was  afraid  that  he  was  going  to  do  something  to  me 
again.  So  I  started  to  walk  away  from  him  towards  my  house. 
Then  the  complainant  said  to  me,  '  Come  with  me,'  and  I  an- 
swered, '  Where  do  you  want  me  to  come  ? '  Then  the  complain- 
ant got  hold  of  me  by  the  lapel  of  the  coat  and  he  hit  me  three  or 
four  times  and  threw  me  down  on  the  ground.  I  had  an  um- 
brella in  my  hand  and  when  I  fell  down  the  complainant  took 
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the  umbrella  away  from  me  and  was  trying  to  stick  the  end  of 
the  umbrella  in  my  eye,  Antonio  de  Stefano  *  *  *  was 
also  on  top  of  me  and  *  *  *  was  holding  the  complainant, 
preventing  him  from  hitting  me.  As  I  was  getting  up  from  the 
ground,  de  Stefano  let  go  of  the  complainant  and  the  complain- 
ant went  at  me  again  and  I  again  fell.  Then  he  attempted  to 
strike  me  again  with  his  umbrella  and  I  pulled  the  pistol  out 
of  my  pocket  and  shot  in  the  air  to  attract  the  attention  of  the 
police.  He  hit  me  two  or  three  times  with  the  umbrella. 
*  *  *  Q.  At  the  time  you  fired  the  pistol  in  the  air,  as  you 
say,  did  you  believe  the  complainant  intended  to  do  you  bodily 
harm  ?  A.  Yes,  because  he  had  something  in  his  hand  which  I 
thought  was  a  razor  and  that  he  wanted  to  cut  me."  "  When  I 
pulled  out  the  revolver  I  was  on  the  ground.  When  I  told  you 
that  I  pulled  out  the  revolver  when  I  was  running  away  I  mean 
by  that  that  I  took  the  pistol  out  of  my  pocket  while  I  was  on 
the  ground  and  then  I  got  up  and  started  to  run  away."  "  He 
blackened  both  my  eyes  before  he  took  the  umbrella  away  from 
me.  When  I  was  lying  on  the  ground  there,  the  three  of  them, 
Stefano,  Pitello  and  Cicillo  were  on  top  of  me,  the  other  two 
were  trying  to  get  Cicillo  off,  I  believe.  *  *  ♦  He  cut 
my  eye  with  the  umbrella ;  it  left  a  mark  there  on  the  right  eye." 
The  mark  was  shown  to  the  jury,  and  a  police  officer  testified 
that  shortly  after  the  arrest  he  saw  a  cut  on  the  defendant's 
nose  appearing  to  be  about  a  half  hour  old.  One  Lopez  testified 
that  the  complainant  hit  the  defendant  first. 

There  was  presented  upon  contradictory  evidence  a  question 
of  fact  for  the  determination  of  the  jury,  and  there  was  sufficient 
evidence,  if  believed,  to  warrant  the  verdict  arrived  at,  and  upon 
Ae  facts  I  see  no  reason  to  interfere  with  that  verdict. 

There  was  presented,  however,  evidence  tending  to  show  prior 
threats  and  assaults  by  the  complainant  upon  the ^ defendant; 
an  altercation  upon  the  street,  in  which  the  complainant  took 
away  the  defendant's  umbrella,  struck  him  with  it,  blackened 
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his  eyes,  cut  his  face,  threw  him  down^and  continued  to  assault 
him  until  the  shot  which  the  defendant  swore  he  fired  when  in 
fear  of  grievous  bodily  harm.  There  was  thus  presented  evi- 
dence, which,  if  believed,  might  have  been  sufficient  to  have 
raised  a  question  of  reasonable  doubt  in  the  minds  of  the  jury  or 
some  members  thereof,  as  to  whether  the  defendant  was  guilty 
of  the  crime  of  assault  in  the  second  degree,  namely,  willfully 
and  wroijgfully  assaulting  another  by  the  use  of  a  weapon  or 
other  instrument  or  thing  likely  to  produce  grievous  bodily 
harm.  In  other  words,  there  was  presented  upon  the  evidence 
the  defense  of  self-defense,  and  the  learned  court,  in  its  charge, 
presented  the  question  of  self-defense  as  one  of  the  issues  to  be 
determined  by  the  jury.  At  the  close  of  the  main  charge  coun- 
sel for  the  defense  said :  "  I  ask  your  Honor  to  charge  the  jury 
that  it  is  not  necessary  for  the  defendant  to  establish  the  defense 
of  self-defense  beyond  a  reasonable  doubt.  The  Court:  No,  it 
is  for  the  jury  themselves  to  say  whether  there  is  a  preponder- 
ance or  enough  to  satisfy  them  that  there  really  was  a  necessity 
for  self-defense.  [Counsel  for  the  defense]  :  I  except  to  your 
Honor's  refusal  to  charge  as  requested."  There  was  thus  pre- 
sented the  only  question  in  the  case  which  seems  to  be  necessary 
to  consider. 

It  is  settled  beyond  controversy  that  the  burden  rests  upon  the 
People  from  the  beginning  to  the  end  of  a  criminal  case  to  estab- 
lish the  defendant's  guilt  beyond  a  reasonable  doubt.  It  is  also 
settled  that  although  the  People  have  made  a  prima  facie  case 
and  the  defense  of  self-defense  is  offered,  the  burden  does  not 
shift  and  the  defendant  is  neither  obliged  to  establish  that  de- 
fense beyond  a  reasonable  doubt,  nor  by  a  preponderance  of  the 
evidence. 

In  People  v.  Riordan  (7  N.  Y.  Cr.  Rep.  10)  Mr.  Justice 
Mabtin  said :  "  It  seems  to  us  quite  clear  that  by  this  the  jury 
were  led  to  understand  that  the  burden  of  proof  rested  upon  the 
defendant  to  establish  the  fact  that  he  killed  the  deceased  while 
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acting  in  self-defense,  and  that  he  was  required  to  establish  that 
fact  beyond  a  reasonable  doubt,  or  at  least  by  a  fair  preponder- 
ance of  evidence.  *  *  *  The  vice  of  this  charge  rests  in 
the  fact  that  by  it  the  obligation  of  showing  afBrmatively  that 
the  homicide  was  committed  under  such  circumstances  as  to 
excuse  or  justify  it  was  imposed  upon  the  defendant,  while  under 
the  authorities  in  this  State  the  burden  of  proving  not  only  that 
a  human  being  has  been  killed,  but  also  that  the  killing  was 
perpetrated  under  such  circumstances  as  constituted  the  crime 
charged,  is  imposed  upon  the  prosecution,  and  the  burden  of 
establishing  and  maintaining  those  facts  remains  with  the 
prosecution  throughout  the  case."  In  the  same  case  the  Court 
of  Appeals  (117  K  Y.  71)  said:  "The  rule  that  in  criminal 
cases  the  defendant  is  entitled  to  the  benefit  of  a  reasonable 
doubt  applies  not  only  to  the  case  as  made  by  the  prosecution, 
but  to  any  defense  interposed,"  and  concurred  in  the  opinion 
of  the  General  Term. 

The  rule  was  stated  in  People  v.  Hill  (49  Hun,  432),  as  fol- 
lows :  "  The  burden  of  proving  that  the  act  complained  of  was 
committed  under  such  circumstances  as  to  constitute  a  crime  is 
never  changed;  it  always  rests  upon  the  prosecution;  and  if, 
upon  the  whole  evidence  upon  both  sides,  a  reasonable  doubt 
exists  as  to  the  guilt  of  the  defendant,  he  is  entitled  to  the 
benefit  of  it." 

In  People  v.  Shanley  (49  App.  Div.  56)  the  trial  court  had 
charged :  "  But  where  a  defendant  comes  into  court  and  sets  up 
self-defense  as  a  plea  then  the  rule  of  law  is  changed,  for  the 
reason  that  the  burden  of  proof  is  upon  the  defendant  to  show 
that  he  did  conmiit  the  act  in  self-defense.  Therefore,  if  you 
consider  his  defense  as  being  one  entitled  to  serious  consideration 
you  must  find  that  this  defendant  has  established  it  on  his  part 
by  a  preponderance  of  evidence."  The  Appellate  Division  said : 
"  It  is  clear  that  the  charge  as  made  by  the  court,  that  the  burden 
of  proof  was  upon  the  defendant  to  show  that  he  did  commit  the 
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act  in  self-defense  and  that  he  must  establish  such  fact  by  a  pre- 
ponderance of  evidence  was  error/'  and  upon  a  careful  review 
of  the  cases  reversed  the  conviction. 

In  People  v.  Epaski  (57  App.  Div.  91),  where  the  defense  of 
self-defense  was  interposed,  the  trial  court  had  charged,  "  But 
that  in  this  case,  if  you  find  that  the  defendant  admits  the  kill- 
ing then  you  are  to  say  whether  he  has  established  to  your  satis- 
faction that  he  was  justified  in  killing; "  the  Appellate  Divis- 
ion said,  "  That  the  charge  was  erroneous,  requires  no  special 
discussion,"  and  reversed  the  conviction. 

As  the  learned  court  in  the  case  at  bar  had  not  referred  to  the 
matter  made  the  subject  of  the  request,  it  was  the  clear  legal 
right  of  the  defendant  to  have  the  jury  instructed  as  requested, 
said  request  being  proper  in  form  and  substance.  Instead  of 
charging  it,  the  court  said :  '  No,  it  is  for  the  jury  themselves 
to  say  whether  there  is  a  preponderance  or  enough  to  satisfy 
them  that  there  really  was  a  necessity  for  self-defense."  Giving 
to  this  the  construction  most  favorable  to  the  prosecution  it  was 
an  instruction  to  the  jury  that  the  defense  need  not  be  made  out 
beyond  a  reasonable  doubt,  but  that  it  must  be  by  a  preponder- 
ance or  enough  to  satisfy  them  that  there  really  was  a  necessity 
for  self-defense.  This  was  an  unwarrantable  shifting  of  the 
burden  and  it  is  no  answer  to  this  error  that  the  jury  have  de- 
termined the  question  of  fact  against  the  defendant  and  that  the 
provisions  of  section  542  of  the  Code  of  Criminal  Procedure 
should  be  applied.  I  do  not  understand  that  an  error  of  law  in 
the  charge,  duly  excepted  to,  which  shifts  the  burden  of  proof 
in  a  criminal  case  is  such  an  error  as  we  are  justified  in  over- 
looking under  the  provisions  of  said  section.  There  was  enough, 
as  it  seems  to  me,  in  the  evidence  of  previous  threats,  assaults 
and  the  altercation  itself,  if  believed,  to  have  raised  the  ques- 
tion of  reasonable  doubt,  a  matter  solely  for  the  jury  and  each 
member  thereof,  and  the  fact  that  under  this  charge  the  juiy 
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have  not  given  weight  to  said  evidence  is  no  answer^  because 
it  may  have  been  on  account  of  the  charge  that  the  verdict^ 
which  we  are  now  called  upon  to  review,  was  rendered. 

It  follows,  therefore,  that  the  judgment  should  be  reversed 
and  a  new  trial  ordered. 

Judgment  affirmed. 
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COUNTY  OOUBT-ONBIDA  OOUHTY. 
June,  1907. 

THE  PEOPLE  V.  CHAELES  A.  KLOCK 

(65  Misc.  46.) 

QRAin>  Larcbnt— False  Rbfrbsentation— Codb  Caiif .  Fbo.  §  410. 

One  who  pays  money  to  a  State  game  protector  for  logs  cut  on  State 
lands  constituting  part  of  the  forest  preserve  is  chargeable  with  knowl- 
edge of  the  want  of  authority  in  the  game  protector  to  receive  it,  and  the 
hitter's  assertion  of  his  right  to  do  so  is  not  a  fraudulent  representation  of 
a  fact  for  which  he  can  be  indicted  for  grand  larceny. 

Motion  under  section  410  of  the  Criminal  Code  to  advise 
jury  to  acquit  defendant 

E.  M.  Willis,  District  Attorney  (John  K.  Ward,  of  counsel), 
for  people. 

A.  6.  Steele  ( Josiah  Perry,  of  counsel),  for  defendant 

Pritohabd,  J.  The  defendant  is  indicted  for  grand  larceny 
in  the  first  degree  by  false  representation. 

At  the  close  of  the  people's  case,  the  defendant  moved  for 
advice  to  the  jury  to  acquit,  under  section  410  of  the  Code  of 
Criminal  Procedure,  on  the  following  grounds : 

First.  There  is  no  evidence  of  any  false  pretenses  or  false 
representations  made  by  the  defendant  to  Gallagher  to  induce, 
or  that  might  tend  to  induce  Gallagher  to  part  with  his  money 
— ^the  $3,750 — and  in  each  instance  where  I  refer  to  the  money 
I  mean  that  amount. 

Second.  There  were  no  false  or  fraudulent  representations 
made  by  the  defendant  Klock,  either  directly  or  indirectly,  that 
were  believed  or  relied  upon  by  Mr.  Gallagher  that  induced  him 
to  part  with  his  money. 
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Third.  The  money  in  question  was  paid  by  Mr.  Gallagher 
for  an  illegal  purpose,  namely,  to  get  from  the  State  of  New 
York  property  which  it  was  unlawful  for  the  State  to  sell  or 
in  any  manner  dispose  of. 

Fourth,  The  money  in  question  was  paid  to  have  and  induce 
the  defendant  to  do  or  to  omit  to  do  an  illegal  and  unlawful  act. 

Fifth,  The  money  was  paid  to  have  the  defendant  or  the 
Forest,  Fish  and  Game  Commission,  and  I  might  specify  Major 
Pond,  to  do  or  omit  to  do  an  illegal  and  unlawful  thing  or  act. 

Sixth.  The  money  in  question  was  paid  to  induce  Klock  not 
to  perform  his  duty  as  game  protector  or  to  arrest  and  prosecute 
Gallagher. 

Seventh.  The  money,  represented  by  the  receipt  upon  which 
the  indictment  was  found,  was  paid  for  the  purpose  of  dding  a 
thing  or  inducing  or  bringing  about  the  doing  of  a  thing  that 
was  illegal  and  improper. 

Eighth.  The  money  in  question  was  paid  by  particeps  criminis 
for  the  purpose  of  completing  a  transaction  to  defraud  the 
State  of  New  York. 

Ninth.  The  money  in  question  was  paid  by  Gallagher  to 
the  defendant  to  complete  an  illegal  and  unlawful  transaction, 
namely,  to  deprive  the  State  of  New  York  of  logs  and  timber. 

Tenth.  Gallagher  voluntarily  parted  with  his  money;  and, 
under  the  decisions  and  law  of  this  State,  no  crime  was  com- 
mitted. 

Eleventh.  Upon  all  the  evidence  in  this  case,  there  is  no 
crime  committed  or  shown  to  have  been  committed  by  Klock, 
the  defendant. 

This  case  is  of  such  importance  that  I  deem  it  my  duty  to 
give  at  length  the  reasons  for  the  position  I  take  in  it  The 
difference  between  the  people  and  the  defendant  is  whether  or 
not  the  presumption  of  law  is  conclusive  or  whether  Gallagher 
can  be  heard  to  say  that  he  did  not  know  the  provisions  of  the 
law,  but  relied  upon  the  practice  of  the  department  theretofore, 
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and  relied  upon  the  power  and  efficacy  of  the  receipt  given  by 
the  defendant  to  him  when  he  parted  with  his  money.  In  other, 
words,  it  depends  upon  the  strength  of  the  legal  presumption 
and  how  far  that  goes,  and  I  have  made  a  careful  examination 
of  this  subject  along  those  lines.  We  start  in  with  the  Consti- 
tution of  the  State  of  New  York,  article  7,  section  7,  which 
says :  *  The  lands  of  the  State  now  owned  or  hereafter  acquired, 
constituting  the  forest  preserve  as  now  fixed  by  law,  shall  be  for- 
ever kept  as  wild  forest  lands.  They  shall  not  be  leased,  sold  or 
exchanged  or  be  taken  by  any  corporation,  public  or  private, 
nor  shall  the  timber  thereon  be  sold,  removed  or  destroyed." 

Section  222  of  the  Forest,  Fish  and  Game  Law,  as  amended 
by  Laws  of  1905,  and  in  effect  April  22,  1905,  provides: 
"  Foresters,  inspectors,  game  protectors  and  fire-wardens  shall 
upon  the  discovery  of  a  trespass  upon  the  forest  preserve  forth- 
with report  the  same  in  writing  to  the  superintendent  of  forests. 
They  shall  have  the  power  to  arrest  without  warrant  any  person 
detected  in  trespassing  on  lands  of  the  forest  preserve,  and  to 
take  such  person  immediately  before  a  magistrate  having  juris- 
diction for  trial,  and  they  shall  report  such  action  to  the  super- 
intendent of  forests. 

"  Actions  may  on  the  order  of  the  commissioner  be  main- 
tained in  the  name  of  the  People  through  special  counsel  whose 
compensation  shall  be  fixed  by  the  commission  to  recover  dam- 
ages for  trespass  or  waste  on  lands  in  the  forest  preserve,  or  to 
prevent  trespass  or  injury  thereto,  with  relief  by  temporary  or 
final  injunction,  or  to  recover  possession  of  lands  belonging  to 
the  State  within  the  forest  preserve.  Moneys  recovered  in  such 
an  action  shall  be  paid  to  the  commission,  which  after  paying  the 
expenses  of  collection,  shall  pay  to  the  game  protector  or  fire- 
warden upon  whose  information  the  action  was  brought  fifty 
dollars,  or  if  the  net  balance  be  less  than  one  hundred  dollars, 
one-half  thereof. 

"  A  person  who  cuts  or  causes  to  be  cut  or  carries  away  or 
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causes  to  be  carried  away  any  tree,  timber,  wood  or  bark  from 
State  lands  in  the  forest  preserve  is  guilty  of  a  misdemeanor ;  he 
shall  also  be  liable  to  a  penalty  of  ten  dollars  for  each  tree  cut, 
taken  away  or  destroyed  by  him  or  under  his  direction.  The 
penalty  so  incurred  may  be  recovered  in  the  action  to  recover 
damages  for  trespass  or  in  a  separate  action." 

"  §  216.  Forest  Preserve. — The  forest  preserve  shall  include 
the  lands  now  owned  or  hereafter  acquired  by  the  State  within 
the  county  of  Clinton,  except  the  towns  of  Altona  and  Danne- 
mora,  and  the  counties  of  Delaware,  Essex,  Franklin,  Fulton, 
Hamilton,  Herkimer,  Lewis,  Oneida,  Saratoga,  St.  Lawrence, 
Warren,  Washington,  Greene,  Ulster  and  Sullivan,  except 

"  I.  Lands  within  the  limits  of  any  village  or  city,  and 

"  2.  Lands,  not  wild  lands,  acquired  by  the  State  on  fore- 
closure of  mortgages  by  loan  commissioners." 

There  is  evidence  in  the  case  as  it  now  stands  that  James 
Gallagher  paid  $3,750  in  cash  to  this  defendant,  who,  with 
Harvey  N.  Gay  lord,  signed  a  receipt  of  which  the  following  i? 
a  copy : 

"  FoBESTPOBT,  N.  Y.,  Aug, 'iSy  1905. 

"Received  of  James  Gallagher  $3,750.00  for  logs  cut  on 
lots  6,  7,  8,  9,  10  and  19,  New  Survey,  Nobleboro  Patent. 

"  Charles  A.  Klock, 

"  State  Oame  Protector. 
"  H.  N.  Gaylobd, 
"  State  Oame  Protector/* 

'Although  this  receipt  is  dated  August  13,  1905,  it  in  fact 
was  made  and  delivered  to  Gallagher  July  25,  1905.  At  the 
time  of  the  delivery  of  a  similar  receipt  to  Albert  Herrig,  the 
night  before,  the  defendant,  Charles  A.  Klock,  stated  in  the 
presence  of  Gallagher  that  it  was  just  as  good  and  effective  as 
if  given  by  the  commissioner  himself.  This  is  substantially  the 
only  representation  made  by  the  defendant  Klock  to  Gallagher. 
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Harvey  N.  Qaylord,  who  was  present  at  that  interview,  stated 
that  he  did  not  believe  it  was  worth  a  damn  and,  as  he  thinks, 
read  section  222  of  the  Forest,  Fish  and  Game  Law ;  but,  not- 
withstanding this,  Gallagher  the  next  morning  paid  his  money 
and  took  the  receipt. 

It  further  appears  from  the  evidence  that  no  part  of  this 
money  ever  reached  the  proper  authorities. 

From,  the  Constitution  of  the  State  and  from  section  222  of 
the  Forest,  Fish  and  Game  Law,  it  appears  that  the  defendant 
Klock  had  no  right  to  sell  said  timber  or  to  take  the  money,  as 
the  lots  mentioned  in  the  receipt  were  within  the  forest  preserve. 

There  is  a  legal  maxim  that,  ^^  Everyone  is  presumed  to 
know  the  law,"  and  also  that,  *'  Ignorance  of  the  law  does  not 
excuse.'* 

The  determination  of  this  motion  depends  on  whether  or  not 
this  maxim  applies  to  Klock  and  Gallagher  in  this  case. 

These  maxims  are  long  established  and  are  recognized  by 
text  writers  and  by  the  courts  of  this  State. 

Bishop,  in  his  Criminal  Law,  section  294,  in  speaking  of  this 
maxim,  says: 

"  The  rule  under  this  sub  title,  unlike  the  next,  is  arbitrary — 
compelled  by  necessity,  the  great  master  of  all  things.  Without 
it  justice  could  not  be  administered  in  our  tribunals.  It  is  in 
general  that  every  person  is  presumed  to  know  the  laws  of  the 
country  wherein  he  dwells,  or  wherein,  if  residing  abroad,  he 
transacts  business.  And  within  limits  not  well  defined,  this 
presumption  is  conclusive.  Its  conclusiveness  comes  from  neces- 
sity, as  just  said,  or  as  it  is  sometimes  laid  down  from  consider- 
ation of  public  policy  beyond  which  it  cannot  extend,  though 
the  authorities  do  not  show  precisely  how  broad  is  the  foundation 
of  the  policy.  Yet  it  is  safe  to  state  that  in  neither  criminal 
nor  civil  cause  in  any  circumstances  can  any  one  justify  his  act 
by  the  naked  showing  that  when  he  did  it  he  did  not  know  the 
existence  of  the  law  he  violated.     Nor  even  in  general  is  the 
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excuse  valid  that  he  endeavored  to  ascertain  the  law  and  was 
misled  by  advising  counsel.  '  Ignorantia  juris  non  excusat '  is, 
therefore,  a  rule  in  our  jurisprudence  as  in  the  Boman  whence 
it  is  derived." 

Best  on  Evidence  says,  in  section  45 :  "  We  will  merely  add 
one  other  instance  which  places  this  matter  in  the  strongest 
light.  If  the  abstract  question  were  proposed :  *  What  is  the 
most  unjust  thing  that  could  be  done  ? '  the  answer  probably 
would  be,  '  The  punishment  of  a  man  for  disobeying  a  law  with 
the  existence  of  which  he  was  not  acquainted.'  And  yet  that 
must  constantly  occur  everywhere ;  there  being  no  rule  of  juris- 
prudence more  universal  than  this,  that  every  person  in  a  coun- 
try must  be  conclusively  presumed  to  know  its  laws  sufficiently 
to  be  able  to  regulate  his  conduct  by  them.  '  Ignorantia  juris 
quod  quisque  tenetur  scire  neminem  excvsai/ 

^^  Hard  as  this  may  seem  it  is  indispensably  necessary  in 
order  to  prevent  infinitely  greater  evils ;  for  the  allowing  viola- 
tions of  the  criminal,  or  contraventions  of  the  civil  code,  to 
pass  without  punishment  or  inconvenience,  under  the  plea  of 
ignorance  of  their  provisions,  would  render  the  whole  body  of 
jurisprudence  practically  worthless.  If  none  were  amenable 
to  the  laws  but  those  who  could  be  proved  to  be  acquainted  with 
them,  not  only  woTild  ignorance  be  continually  pleaded,  in  crim- 
inal cases  especially,  but  persons  would  avoid  acquiring  a  knowl- 
edge which  carried  such  perilous  consequences  along  with  it"     . 

Wigmore  treats  this  as  a  rule  of  substantive  law  rather  than 
of  evidence.    See  §  2490  et  seq. 

Greenleaf  on  Evidence,  section  20,  volume  III,  says:  "  If  a 
criminal  act  is  done  through  mistake  or  ignorance  of  the  law 
it  is,  nevertheless,  punishable  as  a  crime.  Ignorance  of  the 
municipal  law  is  not  allowed  to  excuse  anyone  who  is  of  the  age 
of  discretion  and  compos  mentis,  from  the  penalty  for  the  breach 
of  it,  for  every  such  person  is  bound  to  know  the  law  of  the  land 
regulating   his   conduct,    and   he   is   presumed   so   to   know. 
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*  Ignorantia  juris  quod  quisque  tenetur  scire  neminem  excusat  * 
is  a  maxim  of  law  recognized  from  the  earliest  times^  both  in 
England  and  in  the  Roman  Empire.'' 

Such  is  the  tenor  of  text  writers.  The  maxim  is  also  dis- 
cussed by  the  courts  in  the  following  cases  which  show  its  appli- 
cation to  a  variety  of  transactions. 

Chancellor  Eent^  in  Lyon  v.  Richmond,  2  John.  Ch.  51,  60, 
says:  "The  courts  do  not  undertake  to  relieve  parties  from 
their  acts  and  deeds  fairly  done  on  a  full  knowledge  of  facts 
though  under  a  mistake  of  the  law.  Every  man  is  to  be  charged 
at  his  peril  with  a  knowledge  of  the  law ;  there  is  no  other  prin- 
ciple which  is  safe  and  practicable  in  the  common  intercourse 
of  mankind."    January  15,  1816. 

In  New  York  Cent.  Fire  Ins.  Co.  v.  Kelsey,  13  How.  635, 
when  notice  of  trial  was  for  wrong  date.  Justice  Hubbard  said : 
"  The  time  of  the  commencement  of  the  circuit  in  Otsego  or  in 
any  other  county  of  the  state  is  a  part  of  the  public  law  and 
must  be  presumed  to  be  known  by  all." 

In  Hamilton  v.  People,  57  Barb.  625,  the  defendant  was 
arrested  for  misdemeanor  for  illegal  voting,  he  having  been 
theretofore  convicted  of  felony  and  not  pardoned.  On  trial, 
defendant  offered  to  prove  that  he  had  a  letter  from  the  Gover- 
nor of  the  State  in  answer  to  his  request  for  pardon,  stating  that, 
inasmuch  as  he  was  a  minor  when  convicted  and  discharged,  he 
consequently  did  not  lose  his  right  of  citizenship,  and  that  he 
was  given  the  same  advice  by  attorneys.  The  evidence  was  ex- 
cluded.   Held  not  error. 

Potter,  J.,  in  an  exhaustive  opinion,  says :  "  It  would  be 
difficult  for  the  court  to  lay  down  a  rule  applicable  to  one  mis* 
demeanor,  or  to  a  class  of  misdemeanors,  in  which  ignorance  of 
the  law  would  be  a  defense,  that  should  not  extend  to  all ;  or  to 
draw  a  line  between  the  cases  where  it  might  be  an  excuse,  and 
where  not.  No  such  distinguishing  line  has  been  attempted  on 
the  argument;  the  books  furnish  none.     No  one  would  dare  to 
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say  this  defense  could  be  used  as  to  offenses  mala  in  se.  What 
distinction,  then,  could  be  found  among  those  that  are  mala 
prohibita?  It  would  seem  absurd  for  a  person  indicted  for  sell- 
ing intoxicating  liquors  to  be  allowed  to  prove  his  ignorance  of 
the  offense ;  so  for  selling  lottery  tickets,  horse  racing,  for  viola- 
tion of  the  Sabbath,  for  cruelty  to  animals,  etc.  Nor  would  he 
be  excused,  should  he  prove  that  even  counselors  at  law  had 
advised  him  that  he  might  do  all  these  things." 

In  People  v.  Weed,  29  Hun,  628,  May,  1883,  Barnard,  Jus- 
tice, says :  "  The  prisoner  was  indicted  for  bigamy.  The  offense 
was  clearly  proven.  The  prisoner  married  one  Louisa  Bryson, 
in  Westchester  county  in  this  State,  in  1875,  and  he  again 
married  one  Carrie  Megol  in  May,  1881,  in  Westchester  county. 
Louisa  Bryson  was  at  the  date  of  the  second  marriage  and  is  yet 
living.  It  was  proven  upon  the  trial  that,  before  the  second  mar- 
riage, the  prisoner  and  his  wife  signed  articles  under  seal,  in 
Connecticut,  that  if  either  party  should  apply  for  a  divorce  the 
other  would  not  oppose  the  application  and  would  not  appear 
against  the  petitioning  party.  A  question  was  put  by  the  pris- 
oner's counsel  to  him  whether  the  justice  of  the  peace  in  Con- 
necticut, who  witnessed  the  paper,  did  not  tell  him  that  the 
paper  was  in  legal  effect  a  divorce.  The  same  question  was  put 
to  another  witness  to  the  paper.  These  questions  were  overruled 
and  an  exception  taken  to  the  decision.  This  presents  the  only 
question  in  the  case.  We  think  it  was  not  an  erroneous  ruling. 
The  general  rule  is  that  all  are  presumed  to  know  the  law,  and 
that  ignorance  of  the  law  excuses  no  one  from  crime.  The  par- 
ticular crime  alleged  was  fully  made  out.  The  two  marriages 
were  understandingly  entered  into  by  the  prisoner,  with  full 
knowledge  of  the  facts  which,  by  statute,  establishes  the  offense. 
The  prisoner,  when  he  married  the  second  time,  knew  that  hia 
first  wife  was  still  living.  Neither  the  deputy  sheriff  who  drew 
the  paper  nor  the  justice  who  read  it  over  could  destroy  the 
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effect  of  an  intentional  violation  of  a  statute^  by  advice  that  such 
violation  could  be  lawfully  done. 

"  The  conviction,  therefore,  should  be  affirmed. 

"  Dykman  and  Pratt,  J  J.,  concurred. 

*'  Conviction  affirmed." 

In  New  York  Fire  Department  v.  Buhler,  35  K  Y.  117,  an 
action  for  a  penalty  for  putting  up  any  wooden  building  other 
than  a  dwelling-house,  one  of  the  firewardens  saw  the  structure 
in  building,  but  did  not  object.  Held,  that  that  did  not  justify 
the  defendant,  as  he  must  be  guided  by  the  law  which  he  was  pre- 
sumed to  know. 

The  charge  against  the  defendant  in  this  case  is  larceny  from 
Gallagher  by  false  representation. 

The  act  which  he  did  and  which  constitutes  the  crime  was 
illegal  and  in  violation  of  the  Constitution  and  of  the  law.  The 
defendant  knew  this,  presumptively,  if  not  actually,  and  he  is 
bound  by  the  presumption.  He  cannot  be  heard  in  his  defense 
to  say  that  he  did  not  know  it,  and  he  cannot  say  that  former 
practice  of  the  department  justified  him. 

If  the  defendant  on  trial  for  his  liberty  is  so  effectively  bound 
by  this  presumption,  can  it  not  be  said  that  Gallagher  is  also 
as  effectively  bound  by  it.  I  am  of  the  opinion  that  the  legal 
presumption  conclusively  binds  both. 

This  conclusion  brings  the  case  within  the  principles  reiter* 
ated  in  People  v.  Tomphms,  186  K  Y.  413.  There  it  is  held 
that  "  The  rule,  that  when  a  person  is  induced  either  by  trick 
or  device  or  false  representations  to  part  with  his  property  for 
an  illegal  purpose,  a  conviction  cannot  be  had  of  the  person 
charged  with  the  offense,  is  firmly  established  in  this  state  and 
cannot  be  changed  by  the  courts  without  ignoring  constitutional 
rights  and  usurping  legislative  power.^' 

In  People  v.  Livingston,  47  App.  Div.  285,  the  court  says: 
"  We  venture  to  suggest  that  it  might  be  wise  for  the  Legislature 
to  alter  the  rule  laid  down  in  McCord  v.  People.    If  the  rule 
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as  to  larceny  by  false  pretense  and  by  trick  or  device,  were  made 
the  same  as  the  conmion-law  rule  that  stealing  property  from  a 
thief  is  the  same  crime  as  stealing  it  from  the  true  owner,  we 
think  this  class  of  cases  might  be  much  more  successfully  dealt 
with.  We  know  that  a  feeling  prevails  to  some  extent  in  the 
comniunity  that  it  is  ulijust  that  one  offender  should  be  pun- 
ished and  his  co-offender  obtain  immunity.  This  feeling  is  abso- 
lutely unreasonable.  Where  one  offender  is  punished  and  an- 
other escapes,  there  may  properly  be  a  feeling  of  dissatisfaction, 
but  the  dissatisfaction  should  not  be  because  one  man  is  in 
prison,  but  because  the  other  man  is  out." 

This  is  quoted  and  emphasized  in  the  Tompkins  case. 

I  had  at  one  time  thought  that  the  proper  course  for  me  to 
pursue  in  this  case  was  to  let  it  go  to  the  jury  and,  in  case  of  a 
verdict  of  "  guilty,"  grant  an  order  in  arrest  of  judgment,  and 
thus  give  the  people  an  opportunity  to  appeal ;  but,  having  the 
firm  conviction  that  I  have  as  to  the  law,  what  would  I  say  to  the 
jury  ?  I  would  have  to  instruct  the  jury  that  the  law  was  en- 
tirely different  from  what  I  believe  it  to  be.  This  would  be 
unjust  to  the  defendant  and  unfair  to  the  jury  and  to  myself; 
and  the  Appellate  Division  and  the  Court  of  Appeals  have 
evinced  a  disposition  not  to  distinguish  in  avoidance  of  this  rule 
but  lay  the  matter  at  the  doors  of  the  Legislature. 

Now,  gentlemen  of  the  jury,  I  have  determined  to  grant  Mr. 
Steele^s  motion  to  advise  you  to  discharge  this  defendant  for 
the  reason  that,  in  my  opinion,  there  is  not  sufficient  evidence  to  * 
justify  his  conviction  as  a  matter  of  law. 

Motion  granted. 
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OOUBT  OV  GSNBRAL  SESSIONS.-CO.  OF  mBW  YOBK. 
Jtmey  1907. 

THE  PEOPLE  V.  JOSEPH  SOMMER 

(55  Misc.  55.) 

EVTOENCB— FiLLmG,  BTC,  MARKED  SiFHONB— LaWS  1896  CHAP.  088  §  2. 

Where  it  was  proved  that  one  who  was  neither  a  junk  dealer  nor  a  dealer 
in  second-hand  articles,  but  whose  business  it  was  to  fill  siphons  with  aerated 
water  for  dealers,  had  in  his  possession  a  box  containing  six  siphons  marked 
and  distinguished  with  the  name  marks  and  devices  of  a  corporation  of 
which  a  description  had  been  filed  and  published  as  required  by  Laws 
1896,  ch.  988,  which  box  stood  near  the  filling  machine  but  the  siphons  in 
which  it  was  not  shown  were  filled  by  him,  such  proof  was  not  sufiicient 
to  convict  him  of  having  filled,  used,  bought,  sold,  given,  taken  or  other- 
wise disposed  of  or  trafficked  in  said  siphons  in  contravention  of  the 
statute. 

Appeal  from  a  judgment  of  a  city  magistrate,  convicting 
defendant  of  a  violation  of  section  2,  chapter  933,  Laws  1896. 

Alexander  A.  Mayper,  Deputy  Assistant  District  Attorney, 
for  respondent. 

Aaron  A.  Feinberg,  for  appellant. 

SosALSKT,  J.  This  is  an  appeal  from  a  judgment  of  a  city 
magistrate,  convicting  the  defendant  of  a  violation  of  section  2 
of  chapter  933  of  the  Laws  of  1896,  in  "  that  the  defendant  did 
on  the  6th  day  of  December,  1906,  unlawfully  fill,  use,  buy,  sell, 
give,  take  or  otherwise  dispose  of  and  traffic  in  said  six  siphons 
at  the  city  and  county  of  New  York,  in  the  county  and  State  of 
New  York,  which  and  each  of  which  said  six  siphons  were  and 
was  so  marked  and  distinguished  with  and  by  the  name,  marks 
and  devices  of  the  said  corporation,  to  wit :  *  Carl  H.  Schultz,' 
of  which  a  description  had  been  so  filed  and  published  as  afore- 
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said^  and  upon  each  of  which  said  siphons  there  were  therein 
and  thereon  the  said  name^  marks  and  devices  of  said  corpo- 
ration, contrary  to  and  in  violation  of  law." 

To  sustain  the  charge  against  the  defendant,  one  John  Eeidel, 
employed  by  the  Bottlers'  Exchange,  testified  that  on  the  6th 
day  of  December,  1906,  he  entered  the  premises  No.  234  Henry 
street,  borough  of  Manhattan,  county  of  New  York,  and  in  the 
absence  of  the  defendant  ^'  found  a  box  near  the  filling  machine 
containing  six  Schultz's  siphons  and  three  Light's,"  and  also 
that  he  was  not  present  when  the  bottles  were  filled  with  seltzer. 

The  defense  established  that  the  defendant  was  engaged  in 
the  business  of  filling  siphons  with  aerated  water  for  other  deal- 
ers and  not  for  himself.  The  siphons  which  were  to  be  filled 
with  aerated  water  were  brought  to  the  defendant's  place  of 
biisiness  by  dealers  engaged  in  the  business  of  selling  and  traffick- 
ing in  the  water,  and  at  times  the  boxes  contained  siphons  filled 
with  aerated  water. 

Subdivision  3  of  this  statute  provides  "  that  the  use  by  any 
person  other  than  the  person  or  persons,  corporation  or  corpo- 
rations, whose  device,  name  or  mark  shall  be  or  shall  have  been 
upon  the  same  without  such  written  consent  or  purchase  as  afore- 
said, of  any  such  marked  or  distinguished  bottle,  box,  siphon, 
tin  or  keg,  a  description  of  the  name,  mark  or  device  *  *  * 
as  herein  provided,  for  the  sale  therein  of  soda  waters  *  *  * 
shall,  and  is  hereby  declared,  to  be  presumptive  evidence  of  the 
said  unlawful  use,  purchase  and  traffic  in  of  such  bottles,  boxes, 
siphons,  tins  or  kegs." 

Another  section  of  this  subdivision  declares  "  or  the  having 
by  any  junk  dealer  or  dealers  in  second-hand  articles,  possession 
of  any  such  bottles,  boxes,  siphons  *  *  *  shall,  and  is 
hereby  declared,  to  be  presumptive  evidence  of  said  unlawful 
use,  purchase  and  traffic  in  of  such  bottles,  boxes,  siphons,  tins  or 
kegs." 

It  will,  therefore,  be  observed  that,  with  reference  to  a  junk 
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dealer  or  dealers  in  aeeond-hand  articles,  the  possession  of  a 
bottle  or  siphon  is  to  be  deemed  presumptive  evidence  of  said 
unlawful  use,  whereas,  as  to  any  other  person,  the  use  of  a 
bottle  is  to  be  deemed  presumptive  evidence  of  the  unlawful  use, 
purchase  and  traffic  in  such  bottles,  siphons,  etc. 

Although  the  magistrate's  return  shows  that  the  defendant  did 
have  in  his  possession  "  six  siphons  filled  with  some  beverage," 
it  is  not  contended  that  the  defendant  is  guilty  of  the  charge  of 
having  in  his  possession  filled  siphons,  and  properly  so,  because 
possession  (by  the  defendant)  of  filled  siphons,  under  the  act, 
is  no  crime,  unless  by  a  junk  dealer  or  a  dealer  in  second-hand 
articles,  and  it  is  not  claimed  that  the  defendant  is  a  junk  dealer 
or  a  dealer  in  second-hand  articles. 

Therefore,  the  question  to  be  determined  is,  whether  the  de- 
fendant did  fill,  use,  buy,  sell,  give,  take  or  otherwise  dispose  of, 
or  traffic  in  said  six  siphons  so  marked  with  the  name  and  device 
of  the  corporation  "  Carl  H.  Schultz,"  in  violation  of  law.  It 
nowhere  appears  from  the  record  that  the  defendant  did  any 
one  of  the  things  enumerated  above. 

The  term  "use"  is  defined  in  the  Standard  Dictionary  as 
follows:  "  The  act  of  using;  employment,  as  of  means  or  ma- 
terial for  a  purpose ;  application  to  an  end,  particularly  a  good 
or  useful  end ;  as,  the  use  of  steam  in  navigation."  The  term 
"  use  "  is  also  defined  by  Webster  as  follows :  "  The  act  of  em- 
ploying anything  or  applying  it  to  one's  service;  application, 
employment,  conversion  to  some  purpose,  as  the  use  of  a  pen  in 
writing." 

It  must  necessarily  follow,  therefore,  that  to  prove  the  use  of 
a  thing,  the  use  must  be  shown  by  an  act  of  some  kind,  and  the 
mere  possession  of  a  siphon  or  bottle  does  not  prove  the  use  of 
the  same. 

The  Legislature  evidently  sought  to  make  a  distinction  be- 
tween the  possession  of  siphons  and  their  use;  otherwise,  it 
would  not  have  employed  the  words  in  contradistinction  to  each 
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other.  The  term  "  use  "  was  advisedly  adopted  so  as  not  to 
expose  any  person  who  was  not  a  junk  dealer,  or  a  dealer  in 
second-hand  articles,  to  being  subjected  to  a  prosecution  merely 
because  he  was  in  possession  of  a  siphon ;  in  order  to  hold  such 
person  answerable  he  must  have  violated  some  one  of  the 
provisions  set  forth  in  this  statute. 

Statutes  passed  in  the  exercise  of  the  police  power  of  the 
State,  restricting  and  regulating  property  rights  or  the  pursuits 
of  lawful  occupations  and  callings,  should  be  construed  strictly. 
Matter  of  Jacobs,  98  N.  Y.  98 ;  People  v.  Marie,  99  id.  377 ; 
Wynehamer  v.  People,  13  id.  378. 

The  motion  made  by  the  learned  counsel  for  the  defendant 
to  dismiss  the  charge  for  failure  of  proof  should  have  been 
granted.     The  judgment  is,  therefore,  reversed. 

Judgment  reversed. 
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OOUBT  OF  GENERAL  SESSIONS.— NEW  YOBK  CO. 
June,  1907 

THE  PEOPLE  V.  MAEC  KLAW  AND  ERLANGER. 

(65  Misc.  72.) 

(1).      CONBFIBACT— COMBINATIONB— CONTRACTB   FOB  MAKAGlOfENT  OF  ThB- 

ATBB8— Penal  Ck>DB  §  168,  Subs.  5  and  6. 
Where  persons  who  own  or  control  theatres  through  the  country  arrange 
for  booking  attractions  at  their  theatres  so  as  to  enable  companies  to  save 
expense  by  making  continuous  tours  without  retracing  their  steps,  and 
agree  not  to  produce  in  their  theatres  attractions  controlled  by  rival 
interests  and  only  such  attractions  as  agree  not  to  play  in  rival  theatres 
in  any  city  where  they  have  a  theatre,  and  bind  parties  by  booking  con- 
tracts to  play  in  their  theatres  in  cities  where  they  have  them  or  to  remain 
out  of  such  cities,  and  not  to  play  in  certain  cities  during  specified  periods 
of  time  and  not  to  play  in  other  theatres  in  the  United  States  or  Canada 
during  the  theatrical  season  covered  by  such  booking  contracts,  such  acts 
do  not  disclose  a  purpose  to  prevent  any  one  from  exercising  a  lawful 
trade  or  calling,  and  are  not  unlawful,  and  do  not  constitute  the  crime  of 
conspiracy  in  violation  of  subdivisions  5  and  6  of  §  168  of  the  Penal  Code. 

(2).    Sams. 

Plays  and  entertainments  of  the  stage  are  not  articles  or  useful  com- 
modities of  conunon  use;  and  owning,  controlling  and  leasing  theatres 
and  producing  plays  and  entertamments  of  the  stage  and  booking  con- 
tracts for  the  production  of  plays  is  not  commerce. 

Motion  to  dismiss  indictment. 

Edward  Lauterbach,  Alfred  Lauterbach,  Levy  Mayer  and 
P.  J.  Rooney,  for  motion. 

Israel  J.  Kresel,  Assistant  District  Attorney,  opposed. 

RosALSKY,  J.  On  the  31st  day  of  January,  1907,  the  grand 
jury  of  the  county  of  New  York  filed  an  indictment,  accusing 
the  above  named  defendants,  with  others,  of  the  crime  of  con- 
spiracy, in  violation  of  subdivisions  5  and  6  of  section  168  of  the 
Penal  Code  of  the  State  of  New  York. 
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The  indictment  charges  that  the  defendants,  with  the  other 
individuals  named,  for  the  purpose  of  unlawfully  removing 
and  destroying  competition  among  themselves,  and  between 
themselves,  and  others  engaged  in  similar  occupations  and  busi- 
nesses, and  for  the  purpose  of  unlawfully  creating  and  main- 
tvaining  a  monopoly  in  the  county  of  New  York  and  elsewhere  in 
the  said  occupations  and  businesses,  unlawfully  combined  to  con- 
trol and  monopolize  in  the  county  of  New  York  and  elsewhere 
the  said  occupations  and  businesses,  and  to  exclude  and  prevent 
all  other  persons  from  engaging  in  said  occupations  and  busi- 
nesses, and  to  destroy  competition  in  the  said  occupations  and 
businesses,  and  each  of  them,  and  to  prevent  other  persons  by 
force,  threats  and  intimidation  from  exercising  their  lawful 
trades  and  callings  in  the  county  of  New  York,  to  wit,  the  said 
lawful  trades  and  callings  of  owners  and  lessees  of  theaters, 
owners  and  producers  of  plays,  and  booking  agents. 

It  is  also  charged  that  the  overt  acts  in  furtherance  of  the 
conspiracy  were  the  following : 

1.  The  making  of  the  agreement  of  August  31,  1896. 

2.  The  making  of  the  agreement  of  April  23,  1900. 

3.  The  making  of  the  agreement  between  the  defendants  and 
Felix  R.  Wendelschaefer,  on  August  17,  1903,  whereby  the 
said  defendants  obtained  the  exclusive  control  of  the  bookings 
of  a  theater  controlled  by  the  said  Wendelschaefer,  located  in 
the  city  of  Providence,  in  the  State  of  Rhode  Island. 

4.  The  contract  made  on  February  7,  1905,  by  the  defend- 
ants and  Wendelschaefer  for  the  production  of  a  theatrical 
attraction  by  the  name  of  May  Irwin  in  the  Province  Opera 
House,  in  Providence,  Rhode  Island,  this  being  the  theater,  the 
exclusive  bookings  for  which  had  been  placed  in  the  control  of 
the  defendants. 

5.  The  transmission  of  the  contract  last  above  described  by 
the  defendants  to  Felix  R.  Wendelschaefer. 

6.  A  threat  by  the  defendants  to  one  Lee  Shubert^  on  or  about 
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July  1,  1905,  to  the  effect  that  the  defendants  would  refuse  to 
permit  any  attractions  owned  by  them  to  be  produced  in  any  of 
the  theaters  owned  or  controlled  by  the  said  Shubert,  and  would 
refuse  to  permit  any  of  the  attractions  owned  or  controlled  by 
said  Shubert  to  be  produced  in  any  of  the  theaters  controlled  by 
the  said  defendants  and  the  other  parties  to  the  agreement,  un- 
less the  said  Lee  Shubert  should  break  and  repudiate  a  certain 
contract  which  was  then  and  there  existing  between  the  said  Lee 
Shubert  and  one  David  Belasco  for  the  presentation  by  the  said 
David  Belasco  of  certain  attractions  owned  by  him  in  the 
theaters  owned  by  the  said  Lee  Shubert. 

7.  A  threat  by  the  defendants  to  one  William  F.  Connor,  in 
the  month  of  December,  1906,  to  the  effect  that,  unless  the  said 
Connor  would  repudiate  a  certain  contract  which  was  then  and 
there  existing  between  him  and  the  said  Lee  Shubert,  under  the 
terms  of  which  the  said  Connor  and  the  said  Shubert  were 
jointly  to  manage  a  theatrical  tour  in  the  United  States  for  one 
Sarah  Bernhardt,  he,  the  said  Erlanger,  and  the  other  defend- 
ants would  refuse  to  permit  the  production  of  any  play  or 
theatrical  attraction  in  which  the  said  Sarah  Bernhardt  should 
act,  in  any  of  the  theaters  controlled  by  the  defendants. 

Thereafter,  an  order  was  granted  for  leave  to  the  defendant? 
to  inspect  the  stenographic  minutes  of  the  evidence  and  proceed- 
ings before  the  grand  jury.  The  defendants  now  move  to  dis- 
miss the  indictment,  upon  the  following  grounds : 

1.  That  the  evidence  fails  to  show  any  crime  as  having  been 
committed  by  the  defendants  herein. 

2.  That  the  crime,  if  any  such  be  shown,  was  not  committed 
within  the  county  of  New  York,  within  the  period  prescribed 
by  the  Statute  of  Limitations. 

3.  That  illegal,  incompetent,  immaterial,  improper  and  preju- 
dicial evidence  against  the  defendants  was  admitted  upon  the 
inquiry  before  the  grand  jury. 

4.  Upon  all  the  grounds  mentioned  in  sections  313  and  671 
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of  the  Code  of  Criminal  Procedure  of  the  State  of  New  York. 

To  maintain  the  accusation  against  the  defendants,  testimony 
was  presented  to  the  grand  jury  tending  to  sustain  the  allegations 
of  the  indictment  Subdivisions  5  and  6  of  section  168  of  the 
Penal  Code  provide  as  follows : 

"  If  two  or  more  persons  conspire,  either 

"  5.  To  prevent  another  from  exercising  a  lawful  trade  or 
calling,  or  doing  any  other  lawful  act,  by  force,  threats,  intimi- 
dation,    *     *     *     or 

"  6.  To  commit  any  act  injurious  *  *  *  to  trade  or 
commerce,  *  *  *  Each  of  them  is  guilty  of  a  misde- 
meanor." 

Section  171  of  the  Penal  Code  defines  an  overt  acl^  and  pro- 
vides as  follows: 

"  No  agreement  except  to  conmiit  a  felony  upon  the  person 
of  another,  or  to  commit  arson  or  burglary,  amounts  to  a  con- 
spiracy, unless  some  act  besides  such  agreement  be  done  to 
effect  the  object  thereof,  by  one  or  more  of  the  parties  to  such 
agreement." 

Prior  to  the  adoption  of  the  Penal  Code  in  1881  there  was  no 
provision  corresponding  to  subdivision  5  of  section  168  of  the 
Penal  Code,  this  section  being  the  creation  of  the  authors  of  the 
Penal  Code. 

The  defendants  claim:  first,  that  they  did  not  conspire  to 
prevent  any  person  from  exercising  his  lawful  trade  or  calling, 
and,  secondly,  that  the  owning,  controlling  and  leasing  of 
theaters,  the  producing  of  plays  or  entertainments  of  the  stage 
and  the  booking  of  contracts  for  the  production  of  plays,  in  ac- 
cordance with  the  agreements  hereinbefore  referred  to,  is  not 
an  article  of  trade  or  commerce,  and  that,  therefore,  the  defend- 
ants did  not  commit  acts  injurious  to  trade  or  commerce. 

The  first  question  to  be  determined  is,  whether  the  defendants 
conspired  to  prevent  any  person  from  exercising  his  trade  or 
calling. 
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In  the  case  of  People  ex  rel.,  Bumham  v.  Flynn,  114  App. 
Div.  578,  the  defendant  was  charged  with  the  violation  of  sub- 
division 5  of  section  168  of  the  Penal  Code.  The  relator  Bum- 
ham  was  a  manager  of  a  theater  and  a  member  of  the  ''  Theater 
Managers*  Association  of  the  City  of  New  York,"  the  members 
of  which  entered  into  an  agreement,  alleged  to  have  constituted 
•  a  criminal  conspiracy,  to  prevent  one  James  S.  Metcalf,  a 
dramatic  critic  and  writer,  from  exercising  his  lawful  calling 
of  critic  and  writer  and  from  entering  any  of  the  theaters 
managed  by  the  association,  and  by  the  carrying  out  of  such 
agreement  forcibly  prevented  him  from  entering  a  theater  after 
he  had  purchased  a  ticket  of  admission. 

The  Appellate  Division  of  this  Department,  by  a  unanimous 
opinion,  held  that  the  defendant  violated  no  law  and  discharged 
him  from  custody,  the  court  saying:  "  Assuming  that  the  occu- 
pation of  critic  is  a  trade  or  calling,  and  that  the  agreement 
made  by  the  relator  with  other  members  of  the  association,  and 
the  overt  acts  on  the  part  of  some  of  them  carrying  it  into  effect, 
come  within  the  letter  of  the  law  above  quoted,  whether  or  not 
a  crime  was  committed  depends  upon  whether  the  agreement 
was  a  corrupt  or  unlawful  one,  and  whether  the  acts  employed 
to  carry  it  out,  by  excluding  the  complainant  from  various 
theaters,  were  also  unlawful,  *  *  *  The  relator  and  his 
associates  did  not,  therefore,  enter  into  an  unlawful  agreement 
when  they  agreed  amongst  themselves  that  the  complainant 
should  not  be  admitted  to  the  various  theaters  managed  by  them. 
If  they  disliked  his  presence,  or  thought  his  attendance  was 
injurious  to  their  business,  they  could  agree  that  he  should  not 
be  permitted  to  attend.  If  he  attempted  to  do  so,  their  place  of 
amusement  being  their  own,  and  being  a  private  place  so  far  as 
any  individual  or  the  public  was  concerned,  they  had  a  right, 
by  such  reasonable  force  as  was  necessary,  to  prevent  him  from 
entering.  Their  acts,  therefore,  in  so  preventing  him  w,ere  not 
unlawful  acts.    In  People  v.  Kostka  (4  New  York  Trim.  429), 
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relied  upon  by  the  respondents,  the  overt  acts  which  the  de- 
fendants committed  were  unlawful  and  intimidating  and  threat- 
ening. Any  number  of  men  may  combine  to  do  a  lawful  act, 
and  such  combination  does  not  subject  them  to  either  civil  or 
criminal  liability.  (National  Protective  Association  v.  Cum- 
ming,  170  K  Y.  315.) 

"  It  only  remains  to  be  considered  whether  or  not  the  agree- 
ment entered  into  was  actuated  by  the  sole  motive  of  preventing 
the  complainant  from  exercising  his  lawful  calling  of  critic. 
The  resolution  negatives  any  such  idea,  and  there  is  no  evidence 
from  which  it  can  be  assumed  that  such  was  the  motive  of  the 
agreement,  or  that  such  a  motive  actuated  the  subsequent  acts  of 
excluding  him.  The  resolution  dwells  particularly  upon  the 
fact  that  complainant  had  been  unfair  in  his  attacks  upon  cer- 
tain members  of  the  association,  and  it  is  especially  stated  that 
no  mention  is  made  of  criticisms  on  plays  or  business  matters. 
Whether  these  attacks  had  been  made  or  not,  and  whether  they 
were  justified  or  unjustified,  is  immaterial.  If  the  members  of 
the  association  thought  they  were  unfair  or  disliked  them,  and 
desired,  for  that  reason  alone,  that  the  complainant  should  not 
attend  the  various  entertainments  provided  by  them,  they  had 
a  right  to  agree  to  exclude  him  and  to  carry  out  that  agree- 
ment by  refusing  to  admit  him.  It  cannot  be  said  that  their 
sole  motive  in  doing  what  they  did  was  to  prevent  the  com- 
plainant from  exercising  his  lawful  calling  of  critic.  On  the 
contrary,  what  was  done  appears  to  have  been  actuated  by  an 
unfounded  or  well-founded  dislike  of  complainant  and  dis- 
approval of  his  writings.  The  wisdom  of  the  acts  or  the  pro- 
priety or  seemliness  or  unseemliness  does  not  concern  us.  The 
only  question  to  be  determined  is  whether  the  acts  were 
unlawful,  and  our  conclusion  is,  that  the  facts  disclosed  do 
not  constitute  the  crime  of  conspiracy,  and  that  the  relator 
should  have  been  discharged." 

Tested  by  the  principles  laid  down  in  this  case,  it  seems 
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that  there  must  be  a  corrupt  agreement  between  two  or  more 
individuals  entered  into  with  a  criminal  intent  to  do  an 
unlawful  act,  which  must  be  followed  by  the  doing  of  an 
unlawful  act;  and  that  the  motive  for  the  agreement  is  to 
prevent  some  one  from  exercising  a  lawful  trade  or  calling, 
since  "  a  conspiracy  is  a  combination  to  do  an  illegal  act  by 
legal  means,  or  any  act  by  illegal  means." 

The  evidence  presented  to  the  grand  jury  disproves  that  such 
was  the  purpose  of  these  defendants.  The  record  discloses 
that,  in  1896,  the  defendants  and  other  parties,  being  the 
owners  and  in  control  of  certain  theaters  throughout  the  coun- 
try, and  engaged  in  the  production  of  theatrical  amusements 
or  entertainments  of  the  stage,  entered  into  an  agreement  for 
a  period  of  five  years. 

The  agreement  recited  that  the  parties  were  interested  in 
or  held  leases  of  various  theaters  and  places  of  amusement 
in  the  United  States,  and  that  the  theatrical  business,  as  there- 
tofore conducted  by  the  various  parties,  had  resulted  in  great 
losses  from  indiscriminate  bookings,  in  consequence  of  which 
similar  attractions  of  the  first  class  repeatedly  opposed  each 
other  in  the  same  place  and  thereby  injured  each  other  by 
causing  the  public  to  choose  between  them;  that,  unless  tours 
were  arranged  in  as  nearly  a  direct  line  as  possible,  needless 
expense  resulted  from  railroad  fares  and  the  frequent  hauling, 
backward  and  forward,  of  theatrical  paraphernalia  because  of 
the  geographical  location  of  theaters  and  places  of  amusement ; 
and  that  to  guard  against  losses  of  a  similar  character,  and 
for  the  benefit  and  protection  of  the  parties  to  this  agreement, 
each  of  the  parties  contributed  some  of  the  theaters  owned  or 
controlled  by  him,  in  order  to  establish  a  continuous  chain 
of  theaters  throughout  the  United  States,  at  which  their  several 
attractions  could  be  produced  in  turn,  the  bookings  being  ar- 
ranged in  conjunction  with  each  other;  that  is  to  say,  no 
attraction  was  to  be  booked  in  any  of  the  said  theaters  or  places 


Digitized  by 


Googk 


360  NEW  YORK  CRIMINAL  REPORTS,  VOL.,  XXI. 

of  amusement  which  would  insist  on  playing  in  an  opposition 
theater  or  place  of  amusement,  in  any  of  the  cities  in  which 
the  parties  to  this  arrangement  owned  or  controlled  theaters^ 
unless  the  party  having  the  theater  or  place  of  amusement  in 
said  competitive  place  should  give  his  consent  in  writing  to 
permit  said  attraction  to  be  produced  in  the  opposition  theater 
or  place  of  amusement. 

Another  provision  of  the  agreement  bound  the  parties  either 
to  play  their  attractions  in  the  theaters  owned  by  the  parties 
to  the  agreement,  or  to  remain  out  of  the  cities  in  which  said 
theaters  or  places  of  amusement  are  respectively  located,  unless 
consent  to  play  in  an  opposition  theater  was  obtained  from  the 
party  having  the  theater  at  the  competitive  point. 

Each  of  the  parties  to  the  agreement  was  to  perform  certain 
duties,  and  the  net  profits  and  other  income  derived  from  the 
theaters  were  to  be  divided  between  them  in  equal  shares  or 
proportions.  Provision  was  also  made  for  bringing  in  other 
theaters  from  time  to  time  under  the  terms  of  the  contract 

On  April  23,  1900,  another  agreement  was  entered  into  be- 
tween the  same  parties,  for  a  period  of  five  years,  beginning 
August  31,  1901,  which  recited,  among  other  things,  that  tours 
had  been  advantageously  arranged  under  the  previous  agree- 
ment, thereby  saving  much  expense  in  railroad  fares  and  in 
moving  of  companies  from  point  to  point;  and  that  a  large 
number  of  persons  engaged  in  the  theatrical  business  had  been 
benefited  under  the  first  agreement,  and  that  they  were  able  to 
play  their  various  attractions  in  the  different  cities  of  the 
United  States  and  Canada,  in  such  a  manner  that  other  com- 
panies of  the  same  or  different  class  were  not  permitted  to 
play  against  them  in  the  same  place  during  the  same  week  or 
time,  thus  giving  every  company  playing  in  the  city  full 
opportunity  to  reap  all  the  benefits  which  could  possibly  be 
obtained. 

This  agreement  contains  substantially  the  same  provisions 
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as  those  contained  in  the  agreement  of  August  31,  1896.  In 
accordance  with  the  provisions  of  these  agreements^  a  very 
large  number  of  booking  contracts  have  been  entered  into,  from 
time  to  time,  by  the  parties  herein,  and  with  third  parties 
owning  or  managing  plays  or  attractions. 

In  pursuance  of  the  terms  of  the  so-called  booking  contracts, 
the  parties  therein,  acting  as  directors  and  agents  of  and  for 
the  theaters  or  managers  thereof,  agreed  to  furnish  to  the  parties 
specified  in  the  agreement  a  particular  theater,  with  equip- 
ment and  employees,  for  a  specified  period,  and  the  owners  of 
the  attraction,  in  consideration  thereof,  agreed  to  furnish  com- 
plete scenic  properties  and  everything  necessary  to  the  proper 
production  of  the  play  or  entertainment  of  the  stage. 

The  contracts  contained  the  following  stipulations :  "  The 
party  of  the  second  part  further  agrees  that,  without  the  written 
consent  of  the  party  of  the  first  part,  he  will  not  allow  said 
combination,  star,  or  company  to  play  or  to  be  advertised  to 
play  or  perform  at  any  theater  in  the  city  of  *  *  *  during 
the  present  season  or  prior  to  the  fulfilment  of  this  contract,  or 
within  four  weeks  thereafter,  except  on  agreement  indorsed  on 
this  contract.  In  case  the  party  of  the  second  part  violates  this 
condition,  he  hereby  agrees  to  pay  said  parties  of  the  first  part  as 
liquidated,  stipulated  and  agreed  damages,  and  in  nowise  as  a 
penalty,  the  sun  of  one  thousand  dollars." 

"It  is  finally  mutually  agreed,  and  this  contract  is  made 
upon  the  express  understanding  and  condition  that  the  party 
of  the  second  part  will  not,  except  upon  the  written  consent  of 
the  first  parties,  book  or  play  the  attraction  hereby  booked  in 
any  other  theater  or  place  of  amusement  in  the  United  States 
or  Canada  during  the  theatrical  season  covered  by  this  agree- 
ment, and  will  only  play  the  attraction  in  such  theaters  or  places 
of  amusement  as  are  controlled  by  the  parties  of  the  first  part, 
and  for  a  violation  of  this  agreement  the  parties  of  the  first 
part  may  cancel  the  time  hereby  booked  on  one  day's  notice 
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to  be  mailed  to  the  last  known  address  of  the  said  party  of 
the  second  part." 

Under  the  agreement  of  1896,  no  theater  in  the  county  of 
New  York,  owned  or  controlled  by  the  defendants,  or  any  of 
the  parties  therein,  had  been  contributed  to  the  general  scheme 
of  the  chain  of  theaters ;  while,  under  the  agreement  of  August 
31,  1901,  only  one  theater  in  the  county  of  New  York,  the 
Knickerbocker  Theater,  was  contributed  by  the  defendants  to 
the  general  scheme  of  the  chain  of  theaters. 

Lee  Shubert,  a  witness  before  the  grand  jury,  testified,  among 
other  things,  that  he  was  in  the  business  of  managing  and 
owning  theatrical  attractions,  and  managing,  owning  and 
leasing  theaters ;  that  from  1900  until  the  present  time  he  had 
under  his  control  the  following  theaters  in  the  county  of  New 
York :  Herald  Square  Theater ;  Lyric  Theater,  Princess  Theater 
and  Madison  Square  Theater ;  in  Chicago,  the  Qarrick  Theater ; 
a  theater  in  St.  Louis  and  the  Belasco  Theater  in  Washing- 
ton ;  that  he  successfully  produced  plays  at  his  various  theaters, 
and  was  also  engaged  in  the  business  of  booking  plays  or  en- 
tertainments of  the  stage  for  others. 

Before  the  grand  jury  the  witness  was  asked  the  following: 

"  Q.  If  you  were  going  on  the  road  you  cannot  lay  out  a 
continuous  route ;  you  have  got  to  see-saw  t  "  To  which  ques- 
tion the  witness  replied,  "  Yes,  we  have  to.  It  costs  us  more 
in  railroading  than  we  can  possibly  take  in  some  weeks  in  order 
to  make  the  points." 

David  Belasco,  another  witness,  among  other  things,  testified 
that  he  was  engaged  in  writing  and  producing  attractions,  and 
had  been  so  engaged  for  the  past  twenty-five  or  thirty  years: 
that  since  1896  he  had  produced  several  plays  which  were  per- 
formed in  various  theaters  and  places  of  amusement  in  the 
county  of  New  York  and  in  other  cities  of  the  United  States; 
that  nearly  all  of  his  plays  had  met  with  great  success,  and  that 
large  profits  were  derived  therefrom,  and  that  he  had  been  for 
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many  jears  and  was  the  lessee  of  the  Belasco  Theater  in  the 
county  of  New  York. 

The  statement  of  Shubert,  that  "you  cannot  lay  out  a  con- 
tinuous route  unless  you  see-saw,"  and  that  under  such  circum- 
stances "  it  costs  us  more  in  railroading  than  we  can  possibly 
take  in  some  weeks  in  order  to  make  the  points,"  furnished  the 
strongest  incentive  for  the  defendants  to  enter  into  the  agree- 
ments referred  to,  for  the  purpose  of  preventing  losses  in  their 
business. 

The  testimony  clearly  shows  that,  instead  of  Shubert  and 
Belasco  being  prevented  from  exercising  a  lawful  trade  or 
calling,  they,  on  the  contrary,  were  able  to  own,  lease  and 
control  theaters  and  produce  plays,  and  that  Shubert  also  con- 
ducted a  booking  agency. 

On  one  occasion,  Belasco,  finding  himself  unable  to  hire  a 
theater  in  the  city  of  Washington,  obtained  a  hall,  fitted  it 
up  as  a  theater,  at  an  expense  of  $25,000,  and  produced  a  play 
which  met  with  financial  success.  Can  it  be  said  that,  because 
Shubert  and  Belasco  were  subjected  to  inconvenience  and  ex- 
pense, they  were  prevented  from  exercising  a  lawful  trade  or 
calling  ?    To  put  the  question  is  to  answer  it. 

The  defendants  were  engaged  in  a  private  business,  and, 
hence,  were  not  obliged  to  aid  a  business  rival  by  permitting 
him  to  use  their  private  business  premises.  They  had  the  un- 
doubted right  to  book,  or  to  refuse  to  book,  any  production  that 
they  saw  fit,  and  to  maintain  and  close  any  of  their  theaters 
at  their  option.  There  was  no  motive  on  the  part  of  the  de- 
fendants to  injure  Shubert,  Belasco  or  any  other  person ;  their 
motive  was  to  promote  their  own  business,  and  to  refuse  to  do 
business  with  persons  who  should  produce  attractions  with  their 
rivals. 

Although  the  agreements  contained  certain  restrictions  and 
although  they  may  have  subjected  their  competitors  to  expense 
and  inconvenience,  there  can  be  no  criminal  conspiracy,  imder 
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subdivision  5  of  section  168  of  the  Penal  Code ;  since  the  pur- 
pose of  the  defendants,  as  well  as  the  methods  pursued  by  them 
under  the  agreements,  were  not  unlawful;  nor  does  the  evi- 
dence show  that  the  defendants  committed  any  illegal  act  by 
legal  means,  or  any  act  by  illegal  means. 

The  conclusions  I  have  reached  enunciate  the  policy  of  the 
law  of  this  State  with  reference  to  agreements  of  this  character, 
as  will  appear  from  the  following  authorities : 

In  the  case  of  Park  £  Sons  Co.  v.  Nat  Druggists*  Assn.,  175 
N.  Y.  21,  the  Court  of  Appeals  says:  "  It  will  be  seen,  there- 
fore, that  this  is  a  controversy  between  opponents  in  business, 
neither  side  trying  to  help  the  public.  Nor  will  the  public  be 
the  gainer  by  the  success  of  either.  The  motive  behind  the 
action  of  each  party  is  self-help.  It  is  the  usual  motive  that 
inspires  men  to  endure  great  hardships  and  take  enormous  risks 
that  fortune  may  come.  In  the  struggle  which  acquisitiveness 
prompts,  but  little  consideration  is  given  to  those  who  may  be 
affected  adversely.  Am  I  within  my  legal  rights?  is  as  near 
to  the  equitable  view  as  competitors  in  business  usually  come. 
When  one  party  finds  himself  overmatched  by  the  strength  of 
the  position  of  the  other,  he  looks  about  for  aid.  And  quite 
often  he  turns  to  the  courts,  even  when  he  has  no  merit  of  his 
own,  and  makes  himself  for  the  time  being  the  pretended 
champion  of  the  public  welfare  in  the  hope  that  the  courts  may 
be  deceived  into  an  adjudication  that  will  prove  helpful  to 
him.  Now,  while  the  courts  will  not  hesitate  to  enforce  the  law 
intended  for  the  protection  of  the  public  because  the  party 
invoking  such  protection  is  unworthy,  or  seeks  the  adjudication 
for  selfish  reasons  only,  they  will  be  careful  not  to  allow  the 
process  of  the  courts  to  be  made  use  of,  under  a  false  cry  that 
the  interests  of  the  public  are  menaced,  when  its  real  purpose  is 
to  strengthen  the  strategic  position  of  one  competitor  in  business 
as  against  another." 

In  Collister  v.  Eayman,  183  N.  T.  250,  it  was  held  that  the 
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conducting  of  a  theater  is  a  private  business,  which  the  pro^ 
prietor  can  open  or  close  at  will,  admitting  as  many  as  he  sees 
fit,  and  charging  what  he  may  choose. 

"  This  necessarily  follows  from  the  fact  that  this  enterprise 
is  a  private  one  and  not  public,  and  because,  while  he  may 
entertain  the  public  at  large,  if  he  sees  fit,  he  is  under  no  obliga- 
tion to  do  so.  His  rights  and  duties  are  not  like  those  of  carriers 
of  passengers,  for  example,  who  have  public  franchises  and  are 
under  obligation  to  give  public  service."  People  ex  rel.  Bum- 
ham  V.  Flynn,  supra.  , 

In  National  Protective  Assn.  v.  Cumming,  170  N.  T.  316, 
the  court  said :  "  Whatever  one  man  may  do  alone,  he  may  do  in 
combination  with  others,  provided  they  have  no  unlawful  object 
in  view.  Mere  numbers  do  not  ordinarily  aflPect  the  quality  of 
the  act" 

In  the  case  last  quoted  the  court  also  held  that  a  labor  union 
may  refuse  to  permit  its  members  to  work  with  fellow  servants 
who  are  members  of  a  rival  organization,  may  notify  the  em- 
ployer to  that  effect,  and  that  a  strike  will  be  ordered  unless 
such  servants  are  discharged,  where  its  action  is  based  upon  a 
proper  motive,  such  as  a  purpose  to  secure  only  the  employment 
of  efficient  workmen,  or  to  secure  an  exclusive  preference  of 
employment  to  its  members,  on  their  own  terms  and  conditions, 
provided  that  no  force  is  employed,  and  no  lawful  act  is  com- 
mitted. If,  under  such  circumstances,  the  employees  objected 
to  are  discharged,  neither  they  nor  the  organization  of  which 
they  are  members  have  a  right  of  action  against  the  union  or 
its  members. 

The  Gumming  case  is  not  in  conflict  with  the  case  of  Curran 
V.  Oalen,  152  N.  T.  33,  since,  in  the  latter  case,  it  was  held 
that,  if  the  purpose  of  an  organization  or  combination  of  work- 
ingmen  is  to  hamper  or  restrict  the  freedom  of  the  citizen  in 
pursuing  his  lawful  trade  or  calling,  and,  through  contracts  or 
arrangements  with  employers,  to  coerce  other  workingmen  to 
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become  members  of  the  organization,  and  to  come  under  its 
rules  and  conditions,  under  the  penalty  of  the  loss  of  their 
positions  and  of  deprivation  of  employment,  such  purpose  is 
against  public  policy  and  unlawful. 

In  Jacobs  v.  Cohen,  183  N.  Y.  207,  an  agreement  made  be- 
tween the  defendants  and  a  labor  union,  whereby  the  former 
agreed,  for  a  certain  period,  to  employ  and  retain  only  members 
of  the  unidn  in  good  standing,  and  the  latter,  for  the  same 
period,  bound  themselves  to  furnish  the  services  of  its  members, 
was  held  to  be  not  violative  of  public  policy. 

On  page  211  the  court  said:  "  The  inviolability  of  the  right 
of  persons  to  freedom  of  action  may  well  extend  to  any  concert 
of  action  for  legitimate  ends,  if  consistent  with  the  maintenance 
of  law  and  order  in  the  community  and  if  not  interfering  with 
the  enjoyment  and  the  exercise  by  others  of  their  constitutional 
rights.  Their  right  to  combine  and  to  co-operate  for  the  pro- 
motion of  such  ends  as  the  increase  of  wages,  the  curtailment  of 
hours  of  labor,  the  regulation  of  their  relations  with  their 
employer,  or  for  the  redress  of  a  grievance,  is  justifiable.  Their 
combination  is  lawful  when  it  does  not  extend  so  far  as  to 
inflict  injury  upon  others,  or  to  oppress  and  crush  them  by 
excluding  them  from  all  employment,  unless  gained  through 
joining  the  labor  organization,  or  trades  union," 

In  People  v.  Marcus,  186  N.  Y.  257,  the  defendant  was 
charged  with  a  violation  of  section  171a  of  the  Penal  Code,,  in 
that  he  had  entered  into  an  agreement  not  to  employ  any  person 
who  was  or  became  a  member  of  a  labor  union.  The  Court  of 
Appeals  reversed  the  judgment  of  conviction,  declaring  this 
section  to  be  unconstitutional,  as  being  an  unauthorized  restraint 
upon  the  freedom  to  contract.  In  this  case  the  court  reaffirmed 
the  doctrines  enunciated  in  the  cases  of  Nat  Protective  Assn. 
V.  Cumming  and  Jacobs  v.  Cohen,  supra.  At  page  264  the 
court  said :  "  It  would  seem  as  though  an  employer  should  bo 
unquestionably  free  to  enter  into  such  a  contract  with  his  work- 
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men  for  the  conduct  of  the  business  without  its  being  deemed 
obnoxious  upon  any  ground  of  public  policy.  If  it  might  operate 
to  prevent  some  persons  from  being  employed  by  the  firm,  or, 
possibly,  from  remaining  in  the  firm's  employment,  that  is  but 
an  incidental  feature.  Its  restrictions  were  not  of  an  oppressive 
nature,  operating  generally  in  the  community  to  prevent  such 
craftsmen  from  obtaining  employment  and  from  earning  their 
livelihood.  It  was  but  a  private  agreement  between  an  employer 
and  his  employees  concerning  the  conduct  of  the  business  for  a 
jear,  and  securing  to  the  latter  an  absolute  right  to  limit  the 
class  of  their  fellow  workmen  to  those  persons  who  should  be  in 
affiliation  with  an  organization  entered  into  with  design  of  pro- 
tecting their  interests  in  carrying  on  the  work. 

"  That  freedom  to  contract  which  entitles  an  employer  tr> 
make  by  agreement  his  place  of  business  wholly  within  the  con- 
trol of  a  labor  union  entitles  him,  if  he  so  desires,  to  require  of 
his  employees  that  they  be  wholly  independent  of  any  labor 
union." 

The  situation,  therefore,  is  precisely  the  same  as  that  which 
existed  in  the  case  of  Park  £  Sons  v.  Nat.  Druggists'  Assn,, 
supra,  and  the  court  held  that  the  agreement  was  in  no  respect 
unlawful ;  since  the  object  of  the  association  was  to  further  the 
business  of  its  members,  and  the  motive  was  not  to  raise  prices, 
or  to  restrict  the  supply  of  the  articles  to  the  public,  and  that 
the  acts  of  the  defendants  were  not  prejudicial  to  the  public 
welfare. 

In  Leslie  v.  Lorillard,  110  N.  Y.  519,  534,  the  court  said: 
"  It  may  be  said  that  no  contracts  are  void  as  being  in  general 
restraint  of  trade  where  they  operate  simply  to  prevent  a  party 
from  engaging  or  competing  in  the  same  business.'' 

An  agreement  whereby  a  business  rival  was  prevented  from 
competing  was  held  to  be  legal  and  valid  in  the  following  cases : 
Francisco  v.  Smith,  143  N.  Y.  488;  Diamond  Match  Co.  v. 
Roeber,  106  id.  473;  Tode  v.  Gross,  127  id.  480;  New  York 
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Bank  Note  Co.  v.  Hamilton  Bank  Note  Co.,  180  id.  280,  293 
et  seq.;  Brett  v.  Ebel,  29  App.  Div.  256;  Lewis  v.  Gollner,  129 
K  Y.  227 ;  National  Wall  Paper  Co.  v.  Hobbs,  90  Hun,  288 ; 
Stanley  v.  Pollard,  6  Misc.  Rep.  490;  McKinnon  Pen  Co.  v. 
Fountain  Ink  Co.,  48  N.  Y.  Super  Ct.  442 ;  Appeal  dismissed, 
93  N.  T.  658 ;  Van  Marter  v.  Bdbcock,  23  Barb.  633 ;  Chappel 
V.  Brockway,  21  Wend.  157 ;  Dunlop  v.  Gregory,  10  N.  Y.  241 ; 
Hard  v.  Seeley,  47  Barb.  428;  Hadden  v.  Dimick,  31  How. 
Pr.  196;  Pond's  Extract  Co.  v.  Humphreys*  Specific  Homos- 
opathic  Co.,  50  id.  358 ;  Good  v.  Daland,  121  N.  Y.  1 ;  Walsh 
V.  Dwight,  40  App.  Div.  513 ;  Davies  v.  Racer,  72  Hun,  43 ; 
Ru  Ton  V.  Everitt,  35  App.  Div.  412. 

ISTor  was  .it  illegal  for  the  defendants  to  agree  that  they 
would  do  business  only  with  such  persons  as  should  refuse  to 
deal  with  their  rivals. 

In  Lough  v.  Outerbridge,  143  N.  Y.  271,  the  court  on  page 
283  said :  "  On  this  branch  of  the  argument  the  remarks  of 
Lord  Coleridge  in  the  case  of  the  Mogul  SS.  Co.  v.  McGregor, 
supra,  are  applicable :  *  The  defendants  are  traders  with 
enormous  sums  of  money  embarked  in  their  venture,  and 
naturally  and  allowably  desire  to  reap  a  profit  from  their  trade. 
They  have  a  right  to  push  their  lawful  trades  by  all  lawful 
means.  They  have  a  right  to  endeavor,  by  lawful  means,  to  keep 
thieir  trade  in  their  own  hands,  and  by  the  same  means  to  exclude 
others  from  its  benefits,  if  they  can.  Amongst  lawful  means  is 
certainly  included  the  inducing  by  profitable  offers  customers  to 
deal  with  them  rather  than  with  their  rivals.  It  follows  that 
they  may,  if  they  see  fit,  endeavor  to  induce  customers  to  deal 
with  them  exclusively  by  giving  notice  that  only  to  exclusive 
customers  will  they  give  the  advantage  of  their  profitable  offers. 
I  do  not  think  it  matters  that  the  withdrawal  of  the  advantages 
is  out  of  all  proportion  to  the  injury  inflicted  by  those  who 
withdraw  them  on  the  customers  who  decline  to  deal  exclusively 
with  them  dealing  with  other  traders.' " 
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In  Walsh  v.  Dmght,  40  App.  Div.  516,  the  court  said  on 
page  517 :  "  Nor  can  it  be  that  a  manufacturer  of  merchandise 
cannot  agree  to  sell  to  others  upon  condition  that  the  vendees  in 
selling  at  retail  should  charge  a  specified  price  for  the  goods 
sold,  or  should  sell  only  the  manufactured  product  of  the  manu- 
facturer. If  a  dealer  in  articles  of  this  kind,  for  his  own  ad- 
vantage, agrees  to  confine  his  business  to  a  particular  line  of 
goods,  or  agrees  with  the  manufacturers  to  charge  a  particular 
price  idt  the  articles  which  he  sells  in  his  business,  such  an 
agreement  is  not  illegal  as  in  restraint  of  trade  or  as  tending 
to  create  a  monopoly,  as  there  is  nothing  in  the  agreement  to  pre- 
vent others  from  engaging  in  the  business,  or  the  manufacturers 
of  other  articles  from  selling  their  product  to  any  one  who  is 
willing  to  buy.  There  is  nothing  to  prevent  an  individual  from 
selling  any  property  that  he  has  at  any  price  which  he  can  get 
for  it.  Nor  is  there  any  reason  why  an  individual  should  not 
agree  that  he  will  not  sell  property  which  he  owns  at  the  time 
of  making  the  agreement,  or  which  he  thereafter  acquires,  at 
less  than  at  a  fixed  price ;  and  certainly  a  contract  of  this  kind 
is  not  one  which  exposes  the  parties  to  it  to  any  penalty,  or 
subjects  them  to  an  action  for  damages  by  those  whose  business 
such  a  contract  has  interfered  with." 

The  next  question  to  be  considered  is,  whether  the  owning, 
controlling  and  leasing  of  theaters,  and  the  producing  of  plays 
and  entertainments  of  the  stage,  and  the  booking  of  contracts  tor 
the  production  of  plays,  is  an  article  of  trade  or  commerce,  and, 
hence,  whether  the  defendants  committed  acts  injurious  to  trade 
or  commerce. 

In  Webster,  "  trade  "  is  defined  as :  1.  "  The  act  or  business 
of  exchanging  commodities  by  barter ;  the  business  of  buying  and 
selling  for'  money ;  commerce ;  ti^fiic ;  barter."  2.  **  The  busi- 
ness which  the  person  has  learned  and  which  he  carries  on  for 
procuring  subsistence,  or  for  profit;  occupation;  especially, 
mechanical  employment ;  distinguished  from  the  liberal  arts  and 
24 
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learned  professions,  and  from  agriculture ;  as,  we  speak  of  the 
trade  of  a  smith,  of  a  carpenter,  or  mason;  but  we  never  say, 
the  trade  of  a  farmer,  or  of  a  lawyer,  or  physician." 

In  the  same  work  "  commerce  "  is  defined  as :  "  The  ex- 
change of  merchandise  on  a  large  scale  between  different  places 
or  communities ;  extended  trade  or  traffic." 

In  the  Standard  Dictionary,  "  trade  "  is  defined  as :  1.  "  To 
dispose  of  by  bargain  and  sale;  now  especially  to  barter;  ex- 
change ;  as  to  trade  horses."  • 

And,  "  commerce  "  is  defined  as :  1.  "  The  exchange  of 
goods,  productions  of  property  of  any  kind ;  especially  on  a  large 
scale  as  between  states  or  nations ;  extended  trade ;  in  economics, 
even  grouped  with  agriculture  and  manufactures  as  a  branch  of 
production." 

In  volume  2,  Bouvier's  Law  Dictionary,  page  1127,  "  trade  '* 
is  thus  defined :  "  Any  sort  of  dealings  by  way  of  sale  or 
exchange.  The  dealings  in  a  particular  business ;  as,  the  Indian 
trade;  the  business  of  a  particular  mechanic;  hence  boys  are 
said  to  be  put  apprentices  to  learn  a  trade;  as,  the  trade  of  a 
carpenter,  shoemaker,  and  the  like.  Bacon,  Abr.  Master  and 
Servant  (D,  1).    Trade  differs  from  art." 

Trade  has  been  defined  as  the  exchanging  of  commodities  for 
other  commodities  or  for  money.  Commerce  has  a  broader 
meaning.  It  consists  of  intercourse  and  traffic  and  include? 
transportation  of  persons  and  property  and  the  navigation  of 
public  waters  for  that  purpose.  U.  S.  v.  Cassidy,  67  Fed.  Eep. 
698 ;  U.  8.  v.  Coal  Dealers'  Asm,,  85  id.  262. 

In  Gibbons  v.  Ogden,  22  TJ.  S.  1,  **  commerce  "  is  defined  to 
mean  not  only  traffic  but  also  intercourse,  and  this  definition  has 
been  approved  in  many  cases.  Henderson  v.  Mayor,  92  U.  S. 
259 ;  Wellon  v.  Missouri,  91  id.  275 ;  Railroad  Co.  v.  Husen, 
95  id.  465. 

The  words  "  trade  "  and  "  commerce  "  are  said  by  Jacobs,  in 
his  Law  Dictionary,  not  to  be  synonymous;  that  commerce  re- 
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lates  to  dealings  with  foreign  nations;  trade,  on  the  contrary, 
means  mutual  traffic  among  ourselves,  or  the  buying,  selling  or 
exchange  of  articles  between  members  of  the  same  community. 

In  the  Standard  Dictionary  "  play  "  is  defined : 

"  A  dramatic  composition  for  scenic  representation  by  speak- 
ing or  acting,  as  a  tragedy,  comedy,  farce,  melodrama,  or  pan- 
tomime; as,  Shakespeare's  plays/' 

"  Entertainment — A  source  or  means  of  amusement ;  a  divert- 
ing performance ;  especially  a  public  performance,  as  a  concert, 
drama,  or  the  like." 

"  Theater — A  building  especially  adapted  to  dramatic,  oper- 
atic, or  spectacular  representations ;  a  play  house." 

In  Clifford  v,  Brandon,  2  Campb.  368,  the  court  said: 
'^  Theaters  are  not  absolute  necessaries  of  life,  and  any  person 
may  stay  away  who  does  not  approve  of  the  manner  in  which 
they  are  managed." 

In  In  re  Oriental  Society,  104  Fed.  Rep.  975,  a  petition  was 
filed  asking  for  adjudication  in  bankruptcy  against  the  Oriental 
Society,  and  a  receiver  was  appointed.  The  creditors  moved-  to 
vacate  the  petition  and  to  set  aside  the  appointment  of  the  re- 
ceiver, on  the  ground  that  the  society  was :  "  A  corporation  in- 
corporated for  the  purpose  of  giving  theatrical  performances^ 
and  is  engaged  solely  in  said  business." 

The  court  said :  "  Is  it  a  *  corporation  engaged  principally 
in  manufacturing,  trading,  printing,  publishing  or  mercantile 
pursuits  ? '  It  seems  to  me  that  to  ask  this  question  is  to  answer 
it.  A  corporation  engaged  in  giving  theatrical  performances  is, 
of  course,  not  engaged  in  manufacturing,  printing  or  publishing. 
In  my  opinion  also,  it  is  clearly  not  trading  or  following  mer- 
cantile pursuits  in  the  ordinary  meaning  of  these  words." 

In  In  re  Duff,  4  Fed.  Rep.  519,  the  court  said  (p.  521) : 
"  The  bankrupt  was  a  theatrical  manager.  It  did  not  appear 
that  he  had  any  other  business.     *     *     *     I  think  he  cannot 
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be  considered  a  merchant  or  tradesman  within  the  meaning  of 
the  statute." 

In  In  re  Surety  Guarantee  &  Trust  Co,,  121  Fed.  Kep.  73, 
it  was  held  that  a  corporation  buying  or  selling  stock  was  not 
a  trader. 

In  Queen  Ins.  Co.  v.  State,  86  Tex.  250,  it  was  held  that : 
"  A  combination  of  insurance  companies  to  establish  uniform 
rates  of  insurance  and  of  agents'  commissions  is  not  illegal  under 
the  Texas  Anti-Trust  Law  of  March  30,  1889,  prohibiting  trusts 
for  restrictions  in  trade  or  the  production,  price  or  rates  of 
transportation  for  conmiodities  or  articles  of  commerce,  since  a 
contract  of  insurance  is  not '  trade,'  nor  is  it  an  *  article  of  com- 
merce '  or  a  '  commodity.'  " 

In  Paul  V.  Virginia,  75  U.  S.  168,  183,  the  court  said: 
"  Issuing  a  policy  of  insurance  is  not  a  transaction  of  com- 
merce. The  policies  are  simple  contracts  of  indemnity  against 
loss  by  fire,  entered  into  between  the  corporations  and  the 
assured,  for  a  consideration  paid  by  the  latter.  These  contracts 
are  not  articles  of  commerce  in  any  proper  meaning  of  the 
woird.  They  are  not  subjects  of  trade  and  barter  offered  in 
the  market  as  something  having  an  existence  and  value  in- 
dependent of  the  parties  to  them.  They  are  not  commodities 
to  be  shipped  or  forwarded  from  one  State  to  another,  and  then 
put  up  for  sale.  They  are  like  other  personal  contracts  be- 
tween parties  which  are  completed  by  their  signature  and  the 
transfer  of  the  consideration." 

In  Hooper  v.  California,  155  U.  S.  648,  655,  the  court  said: 
"  The  business  of  insurance  is  not  commerce.  The  contract  of 
insurance  is  not  an  instrumentality  of  commerce.  The  making 
of  such  a  contract  is  a  mere  incident  of  commercial  intercourse, 
and  in  this  respect  there  is  no  difference  whatever  between  in- 
surance against  fire  and  insurance  against  *the  perils  of  the 
sea.' " 

In  New  York  Life  Ins.  Co.  v.   Cravens,  178  U.  S.  389, 
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it  was  held  that :  "  The  business  of  insurance  is  not  com- 
merce, and  the  making  of  a  contract  of  insurance  is  a  mere 
incident  of  commercial  intercourse  in  which  there  is  no  dif- 
ference whatever  between  insurance  against  fire,  insurance 
against  the  perils  of  the  sea,  or  insurance  of  life." 

If  theaters  are  not  absolute  necessaries  of  life  (In  re  Clif- 
ford V.  Brandon,  supra) y  if  a  theatrical  business  is  not  trade 
or  commerce  (In  re  Oriental  Society,  supra)  y  if  a  theatrical 
manager  cannot  be  considered  a  tradesman  (In  re  Duffs, 
supra) y  if  a  corporation  buying  or  selling  stock  is  not  a  trader 
(In  re  Surety  Guarantee  &  Trust  Co.,  supra) y  if  the  business 
of  insurance  is  not  trade  or  commerce  (In  re  Paul  v.  Vir- 
ginia, supra;  Hooper  v.  California,  supra;  New  York  Life 
Ins,  Co.  V.  Cravens,  supra) y  then  how  can  it  be  successfully 
urgei,  that  plays  and  entertainments  of  the  stage  are  articles 
and  commodities  of  common  use? 

In  the  light  of  the  lexicographer's  definition  of  trade,  com- 
merce, play,  entertainment  and  theater,  and  of  the  foregoing 
decisions,  it  seems  to  me  that  plays  and  entertainments  of 
the  stage  are  not  articles  or  useful  commodities  of  common 
use,  and  that  the  business  of  owning,  leasing  and  controlling 
theaters,  and  producing  plays  therein,  is  not  trade,  and  that, 
therefore,  the  defendants  did  not  commit  acts  injurious  to 
trade  or  commerce. 

The  object  of  the  conspiracy  statute,  subdivision  6  of  sec- 
tion 168  of  the  Penal  Code,  is  to  punish  those  who  conspire 
to  do  acts  injurious  to  trade  or  commerce.  The  Anti-Trust 
Act  (Laws  of  1889,  chap.  690,  §  1)  was  designed  to  declare 
illegal  any  contract,  agreement,  arrangement  or  combination 
whereby  competition  in  the  supply  or  price  of  any  article 
or  commodity  of  common  use  may  be  restrained  or  prevented, 
inasmuch  as  such  contracts  are  against  public  policy,  and, 
therefore,  illegal  and  void. 

The  subject-matter  of  a  criminal  conspiracy  need  not  re- 
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late  to  an  article  of  prime  necessity ;  but  it  may  also  relate  to 
a  useful  article  or  a  useful  commodity  of  a  nature  needful 
for  many  purposes. 

With  reference  to  articles  of  prime  necessity  such  as  meat 
{Judd  V.  Harrington,  139  N*.  Y.  105)  milk  {People  v.  Milk 
Exchange,  145  id.  267;  lard  {Leonard  v.  Poole,  114  id. 
371) ;  sugar  {People  v.  N.  R.  Sugar  Refining  Co.,  7  N.  T. 
Supp.  406)  ;  coal  {People  v.  Sheldon^  139  N.  Y.  251 ;  Amot 
V.  Pittston  &  Elmira  Coal  Co.,  68  id.  558;  Drake  v.  Siebold, 
81  Hun,  178) ;  useful  articles  such  as  tobacco  {People  v. 
Duke,  19  Misc.  Rep.  292)  ;  bluestone  {Cum/mings  v.  Union 
Blue  Stone  Co.,  164  IST.  Y.  401);  envelopes  {Cohen  v.  Berlin 
&  Jones  Envelope  Co.,  166  id.  292)  ;  carbon  {Pittsburg  Car- 
bon Co.  V.  McMillin,  119  id.  46) ;  harrows  {National  Har- 
row Co.  V.  Bement  &  Sons,  21  App.  Div.  290) ;  wire  cloth 
{DeWitt  Wire  Cloth  Co.  v.  New  Jersey  Wire  Cloth  Co., 
16  Daly,  529) ;  watches  and  clocks  {Dueber  Watch  Case 
Co.  V.  Howard  Watch  &  Clock  Co.,  3  Misc.  Rep.  582) ; 
article  or  commodity  of  common  use  such  as  books  {Strauss 
V.  Am.  Pub.  Assn.,  85  App.  Div.  447,  177  N.  Y.  473) ;  the 
courts  have  held  that  contracts  by  which  the  parties  to  them 
combine  for  the  purpose  of  creating  a  monopoly  in  restraint 
of  trade,  to  prevent  competition,  to  control  and  limit  pro- 
duction, to  increase  prices  and  maintain  them,  are  contrary 
to  sound  public  policy  and  void. 

The  learned  district  attorney  cites  the  cases  of  Hooker 
V.  Vandewater,  4  Den.  349,  and  Stanton  v.  Allen,  5  id.  434, 
as  analogous  to  the  case  to  be  determined.  I  do  not  agree 
with  this  view.  In  Hooker  v.  Vandewater,  supta,  the  pro- 
prietors of  five  lines  of  boats,  engaged  in  the  business  of 
transporting  persons  and  freight  on  the  Erie  and  Oswego 
canals,  entered  into  an  agreement  to  run,  for  the  remainder 
of  the  season  of  navigation,  at  certain  rates  for  freight  and 
passage,   but  which  were  to  be   changed  whenever  the  par- 
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ties  should  deem  it  expedient,  and  to  divide  the  net  earnings 
among  themselves,  according  to  certain  proportions  fixed  in 
said  articles.  At  page  353  the  court  said :  "  It  was  a  con- 
spiracy between  the  individuals  contracting,  to  prevent  a  free 
competition  among  themselves  in  the  business  of  transport- 
ing merchandise,  property  and  passengers  upon  the  public 
canals.  *  *  *  That  the  raising  of  the  price  of  freights 
for  the  transportation  of  mercandise  or  passengers  upon  our 
canals  is  a  matter  of  public  concern,  and  in  which  the  public 
have  a  deep  interest,  and  does  not  admit  of  doubt." 

The  case  of  Stanton  v.  Allen,  supra^  was  determined  upon 
the  principles  enunciated  in  Hooker  v.  Vandewater,  supra. 
The  subject-matter  of  the  contract  in  both  of  these  cases  af- 
fected articles  of  trade,  since  merchandise  and  property  are 
certainly  articles  of  trade  and  commerce,  and,  hence,  it  is 
manifest  that  these  authorities  were  based  on  the  principle 
that  the  parties  were  engaged  in  the  business  of  trade  and 
commerce. 

After  an  exhaustive  examination  0/  the  subject  of  what  is 
trade  and  commerce,  I  have  failed  to  find  any  decision,  nor 
my  attention  been  directed  to  any  decision,  classifying  theatri- 
cal amusements  as  articles  of  "  trade "  and  "  commerce." 

Since  I  have  come  to  the  conclusion  that  the  evidence 
fails  to  show  that  any  crime  has  been  committed  by  the  de- 
fendants under  the  indictment,  it  is  unnecessary  to  determine 
the  other  questions  raised  by  the  defendants. 

The  motion  to  dismiss  the  indictment,  as  against  the  de* 
fendants  Klaw  &  Erlanger,  is,  therefore,  granted. 

Motion  granted. 
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SUPBEME  OOUBT-AFF.  DIVISION-FIBST  DEPABTMENT, 

Jime  28,  1907. 

THE  PEOPLE  V.   BLOCK 

(120  App  Div.  864.) 

(1).    Ingbst— Appeal. 

When  the  case  has  been  tried  and  submitted  without  objection  as  CHie 
for  incest,  the  defendant  cannot  on  appeal  contend  that  the  crime  proved 
was  rape  which  merged  the  lesser  crime. 

(2).      8aMB— COITFBSaiON  OP  DbFENDAKT  ADlOSfllBLB. 

On  the  trial  of  indictment  for  incest,  confessions  made  bjthe  defendant 
as  to  his  immoral  relations  with  the  complainant  leading  up  to  the  crime 
in  question  are  admissible. 

Appeal  by  the  defendant,  Max  Block,  from  a  judgment  of 
the  Court  of  General  Sessions  of  the  Peace  in  and  for  the 
county  of  New  York,  rendered  on  the  2l8t  day  of  December, 
1906,  convicting  him  of  the  crime  of  incest,  and  also  from 
an  order  denying  his  motion  for  a  new  trial. 

Samuel  Wechsler,  for  the  appellant. 

Alexander  A.  May  per ^  for  the  respondent 
Lambert^  J.: 

The  defendant  was  convicted  in  the  Court  of  General  Ses- 
sions of  the  crime  of  incest,  and  has  been  sentenced  to  State 
prison  for  a  term  of  ten  years.  It  is  hardly  necessary  to  go 
into  the  disgusting  details  of  the  trial;  the  evidence  fully 
supports  the  judgment,  and  if  none  of  the  substantial  right? 
of  the  defendant  were  violated  upon  the  trial  the  verdict  of 
the  jury  ought  not  to  be  disturbed. 

Defendant's  counsel  makes  an  ingenious  argument  on  this 
appeal,  to  the  effect  that  the  crime  proved  upon  the  trial 
constituted  rape,  rather  than  incest,  and  cites  authorities  to 
establish  that  the  lesser  crime  was  merged   in  the  greater. 
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While  the  evidence  showed  that  the  defendant  had  committed 
acts  of  sexual  intercourse  with  his  sister  for  a  period  of 
several  months,  the  particular  act  constituting  the  crime  ia 
alleged  to  have  occurred  on  the  7th  day  of  November,  1906, 
and  there  is  some  evidence  in  the  case  to  the  effect  that  the 
complainant,  the  defendant's  sister,  did  not  consent  to  such 
act,  and  the  defendant  urges  that  if  any  offense  was  com- 
mitted it  was  that  of  rape.  But  the  evidence  is  not  such  as 
to  justify  that  contention,  it  not  being  proven  that  the  com- 
plainant was  under  eighteen  years  of  age.  The  weight  of  the 
evidence  is  the  other  way.  But  beyond  this  the  court  charged, 
without  objection  on  the  part  of  the  defendant,  and  the  trial 
was  conducted  upon  the  theory  that  the  complainant  was  an 
accomplice  of  the  defendant  in  the  crime  and  that  it  was 
necessary  that  her  testimony  should  find  corroboration  in  the 
evidence  produced  by  the  prosecution.  If  the  crime  was  rape, 
requiring  her  resistance,  she  could  not  be  an  accomplice. 
(People  V.  Powell  4  N.  Y.  Cr.  Rep.  585 ;  People  v.  Vedder, 
98  N.  Y.  630.)  It  was  only  upon  the  theory  that  the  crime 
committed  was  that  of  incest  that  the  complainant  could  be 
regarded  as  an  accomplice,  for  she  would  then  be  liable  to 
conviction  equally  with  the  defendant.  (Penal  Code,  §  302.) 
Upon  the  theory  on  which  the  case  went  to  the  jury  there  was 
suflScient  corroborative  evidence,  and  the  defendant  is  hardly 
in  a  position  to  urge  the  point  upon  this  appeal. 

The  suggestion  that  the  court  erred  in  the  admission  of  evi- 
dence is  without  force.  The  defendant  took  the  stand  in  his 
own  behalf.  On  his  cross-examination  he  was  asked  if  he 
had  confessed  to  his  father  certain  indecent  relations  with  his 
sister.  He  denied  having  made  such  confession.  The  district 
attorney  then  called  the  father  and  the  court,  over  the  defend- 
ant's objection,  permitted  evidence  of  such  confession.  The 
relations  covered  by  this  confession  were  those  which  had 
occurred  during  the  three  months  that  the  complainant  con- 


Digitized  by 


Googk 


;:7.S  NEW  YORK  CRIMINAL  REPORTS,  VOL.,  XXI. 

cededly  lived  with  the  defendant  in  a  single  room,  and  during 
which  time  she  had  testified  they  were  indulging  their  pas- 
sions almost  nightly,  leading  up  to  the  night  on  which  the 
particular  act  is  alleged  to  have  occurred,  and  it  can  hardly 
be  said  to  have  constituted  a  collateral  issue  in  a  prosecution 
of  this  character.  It  is  competent  in  cases  of  this  kind  to 
show  the  relations  of  the  parties,  and  the  defendant  having 
taken  the  stand  in  his  own  interests  it  was  proper  on  cross- 
examination  to  ask  him  about  this  alleged  confession,  not  for 
the  purpose  of  testing  his  credibility,  but  to  arrive  at  the 
truth  on  the  issue  being  tried,  and  the  prosecution  could  not 
be  deprived  of  the  benefit  of  its  competent  evidence  because 
it  had  the  effect  of  contradicting  his  denials.  (1  Greenl.  Ev. 
[15th  ed.]  §  462,  note  1;  People  v.  Ware,  29  Hun,  473,  475; 
People  V.  De  Garmo,  179  N.  Y,  130,  134,  135,  18  N.  Y. 
Crim.  430.) 

There  is  no  merit  to  the  exception  raised  to  the  other  ques- 
tions asked  of  the  defendant  in  his  cross-examination  and  the 
judgment  and  order  appealed  from  should  be  affirmed. 

Patterson,  P.  J.,  Ingraham,  Clarke  and  HouohtoNj 
JJ.,  concurred. 

Judgment  affirmed. 
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SUPBEME  GOUBT— AFP.  DIVISION— FIBSTDEPABTMENT, 

Jime,  1907. 

THE  PEOPLE  V.  JAMES  S.  ALDEEDICE. 


App.  Div.  868.) 

(1).    Forgery— F1B8T  Dbgreb — Indictment. 

An  indictment  for  forgery  in  the  first  degree  alleging  that  with  intent 
to  defend  the  defendant  feloniously  did  forge  a  certain  deed  of  convey- 
ance purporting  to  be  the  act  of  one  O.,  by  which  certain  rights  and 
interests  in  real  property  purported  to  be  conveyed,  charged  and  affected, 
and  setting  out  the  conveyance  in  full,  is  not  defective  as  failing  to  allege 
the  facts  constituting  the  crime. 

(2).    Same. 

Such  indictment  may  also  contain  a  count  charging  the  defendant  with 
uttering  the  forged  instrument  with  intent  to  defraud. 

(8).    Same. 

An  indictment  for  forgery  conforming  to  the  language  of  the  statute 
defining  the  crime  is  good. 

(4).    Same— Eyidbncb. 

Evidence  that  the  person  whose  name  was  forged  stated  to  a  witness, 
after  parting  with  title,  that  she  had  given  the  land  to  a  person  named 
is  inadmissible,  being  hearsay  and  not  a  declaration  against  interest.  In 
any  event,  such  evidence  is  not  admissible  when  it  appears  that  the 
property  referred  to  was  not  the  property  the  conveyance  of  which  was 
forged. 

(5).    Same. 

When  it  appears  that  the  forged  deed  was  prepared'in  the  law  office  of 
the  defendant  and  placed  on  record  through  his  efforts  and  under  his 
directions,  etc.,  it  is  not  error  for  the  court  to  refuse  to  direct  an  acquittal. 

Appeal  by  the  defendant,  James  S.  Alderdice,  from  a 
judgment  of  the  Court  of  Greneral  Sessions  of  the  Peace  in 
and  for  the  county  of  New  York,  rendered  on  the  23d  day 
of  June,  1905,  convicting  him  of  the  crime  of  forgery  in  the 
first  degree. 

Charles  E.  Le  Barbier,  for  the  appellant. 
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E.  Crosby  Kindleherger,  for  the  respondent 

Lambebt,  J. : 

The  defendant  was  charged  in  the  indictment  widi  the 
crime  of  forgery  in  the  first  degree.  The  crime  was  allied 
to  have  been  committed  on  the  2l8t  day  of  November,  1903, 
the  indictment  alleging  that  ^'  with  intent  to  defraud,"  the 
defendant  ^^feloniously  did  forge  a  certain  deed  and  indent- 
ure of  conveyance,  purporting  to  be  the  act  of  one  Mary  J. 
Oliver,  by  which  certain  rights  and  interest  in  real  property 
purported  to  be  transferred,  conveyed,  charged  and  affected," 
and  the  indictment  then  sets  out  the  deed  in  full.  In  five  sub- 
sequent counts  the  indictment  charges  the  same  crime  in  dif- 
ferent forms,  all  based  upon  the  same  alleged  forged  deed, 
and  there  is  no  doubt  of  the  authority  for  such  an  indictment. 
{People  V,  Adler,  140  N.  Y.  331.)  The  defendant  urges, 
however,  that  the  indictment  is  fatally  defective,  in  that  it 
does  not  allege  the  facts  constituting  the  crime,  his  contention 
appearing  to  be  that  it  is  necessary  to  a  good  indictment  that 
it  should  charge  the  conmiission  of  the  particular  act  con- 
stituting the  forgery,  as,  for  instance,  that  the  deed  in  ques- 
tion was  forged  by  the  defendant  by  subscribing  the  name  of 
Mary  J.  Oliver  to  the  same  without  her  authority,  or  by 
falsely  and  fraudulently  signing  the  name  of  the  person  who 
is  alleged  to  have  taken  the  acknowledgment.  We  are  of 
the  opinion,  however,  that  this  is  not  required  by  the  provi- 
sions of  section  275  of  the  Code  of  Criminal  Procedure.  The 
requirement  of  the  Code  is  that  the  indictment  shall  contain 
a  '^  plain  and  concise  statement  of  the  act  constituting  the 
crime,  without  unnecessary  repetition,"  and  when  the  indict- 
ment charges  that  the  defendant  '^feloniously  did  forge  a 
certain  deed,"  and  that  this  was  done  "with  intent  to  de- 
fraud," and  then  sets  out  the  deed  in  full,  it  is  a  suiBcient 
compliance  with  the  statute.     (Rosekrans  v.  People,  3  Hun, 
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:288;  People  v.  Dewey,  36  id.  311;  People  v.  Hertz,  35  Misc. 
Eep.  177;  People  v.  Clements,  26  N.  Y.  193.)  In  the  latter 
case  it  was  held  that  a  certified  check  on  a  bank  is  an  instru- 
ment which,  as  an  entirety,  comes  within  the  statute  of  for- 
gery, and  that  where  evidence,  received  without  objection, 
shows  that  any  material  part  of  it  was  forged,  e.  g.,  the  cer- 
tificate, it  is  immaterial  that  the  indictment  does  not  specify 
that  the  forgery  was  of  the  certification,  and  not  of  the  check 
iself. 

In  the  case  now  before  us  the  second  count  of  the  indict- 
ment charges  that  the  defendant  "  with  intent  to  defraud, 
did  feloniously  utter,  dispose  of  and  put  off.  as  true  a  certain 
forged  deed  and  indenture  of  conveyance  purporting  to  be  the 
act  of  one  Mary  J.  Oliver  by  which  certain  rights  and  inter- 
est in  real  property  purported  to  be  transferred,  conveyed, 
charged  and  affected,  being  the  same  forged  instrument  and 
writing  set  forth  in  the  first  count  of  this  indictment,  to  which 
reference  is  hereby  made,  the  said  James  S.  Alderdice  then 
and  there  well  knowing  the  same  to  be  forged,  against  the 
form  of  the  statute  in  such  case  made  and  provided,*'  etc. 
Obviously  under  this  count  it  was  competent  to  show  that  the 
deed  was  in  fact  a  forged  deed,  whether  the  forgery  was  com- 
mitted by  the  defendant  or  another,  and  that  the  defendant 
uttered  the  same  knowing  it  to  be  a  forgery  and  with  intent 
to  defraud,  and  the  indictment  charged  all  of  the  facts  neces- 
sary to  constitute  the  crime  of  forgery  in  the  first  degree. 
The  facts  established  by  the  evidence  showed  the  defendant 
to  have  uttered  the  forged  deed,  and  the  indictment  being 
sufficient,  there  is  no  merit  to  his  contention  that  he  has  been 
denied  all  the  protection  which  it  was  the  design  of  the  law 
to  afford  one  accused  of  crime.  Moreover,  the  indictment  in 
each  of  its  several  counts  closely  conforms  to  the  language 
of  the  statute*  defining  the  crime  of  forgery  in  the  first  de- 

•  See  Penal  Code,  '§§  509,  531.— [Rep. 
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gree,  and  a  long  line  of  cases  hold  that  such  an  indictment 
is  good.  (People  v.  Herlihy,  66  App.  Div.  640;  People  v. 
Adams,  85  id.  393;  176  N.  Y.  351;  People  v.  Williams,  149 
id  1.) 

Section  642  of  the  Code  of  Criminal  Procedure  provides 
that  after  "  hearing  the  appeal,  the  court  must  give  judgment, 
without  regard  to  technical  errors  or  defects  or  to  exceptions 
which  do  not  affect  the  substantial  rights  of  the  parties,"  and 
tried  by  this  standard  we  find  no  reversible  error  in  this  case. 
The  effort  of  the  defendant  to  prove  by  Louisa  Heine  that 
Mrs.  Oliver  had  told  the  witness  that  she  had  given  certain 
property  to  Miss  Alderdice,  was  an  offer  of  hearsay  testimony, 
and  it  was  not  a  declaration  against  interest  for  if  she  had 
parted  with  the  ownership  of  the  property  she  had  no  interest 
which  could  be  affected,  and  the  alleged  declaration  was  mere 
hearsay  evidence,  which  did  not  tend  to  prove  that  the  in- 
strument was  not  forge^d.  Beyond  this  it  is  quite  clear  that 
the  witness  was  not  intending  to  testify  as  to  the  property 
involved  in  Exhibit  A,  on  which  the  indictment  rested,  but  re- 
lated to  other  property  owned  by  Mrs.  Oliver.  It  does  not 
appear  that  the  property  talked  about  was  covered  by  the 
other  deeds  alleged  to  have  been  forged,  but  which  were  in 
the  case  merely  as  showing  the  criminal  tendency  of  the  de- 
fendant. This  would  not  tend  to  show  that  the  deed  set  out 
as  Exhibit  A  was  not  forged,  and  this  was  the  material  issue 
in  the  case. 

The  exception  taken  to  the  refusal  of  the  court  to  dismiss 
or  advise  the  jury  to  acquit  the  defendant  at  the  close  of  the 
evidence,  on  the  ground  there  was  not  any  proof  of  uttering  the 
alleged  forged  deed  by  the  defendant,  cannot  be  sustained. 
If  the  state  of  the  proof  justified  the  position  taken  at  the 
trial  and  much  argued  on  this  appeal  it  would,  of  course,  be 
fatal  to  this  judgment;  but  it  appeared  by  the  cross-examina- 
tion that  the  deed  was  prepared  in  his  law  office  and  pre- 
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Bumably  under  his  directions,  and  that  after  its  execution 
it  was  placed  on  record  through  his  efforts  and  directions  or 
very  soon  after  the  death  of  the  grantor,  and  after  the  de- 
fendant was  advised  that  trouble  would  result  from  the  trans- 
action. The  record  is  replete  with  circumstances  indicating 
that  the  defendant  was  the  active  agent  in  bringing  into  being 
the  instrument  declared  by  the  jury  to  be  a  forgery. 

The  remaining  exceptions  urged  are  largely  based  upon 
the  theory  that  the  defendant  was  entitled  to  have  presented, 
if  any,  a  different  indictment  from  that  which  was  found; 
that  evidence  which  went  to  the  support  of  the  various  counts 
was  not  properly  massed  against  him  in  the  general  verdict. 
But  it  seems  clear  that  as  the  indictment  conformed  to  all 
the  requirements  of  the  law,  it  was  proper  to  introduce  evi- 
dence to  establish  all  the  facts  necessary  to  constitute  the 
crime  of  forgery  in  the  first  degree  under  any  or  all  of  the 
counts;  and  that  there  is  no  tangible  objection  to  the  methods 
employed  upon  the  trial.  The  evidence,  independent  of  all 
the  objections  and  exceptions,  is  sufficient  to  establish  beyond 
a  reasonable  doubt  the  crime  charged,  and  as  we  find  no  error 
which  prejudiced  any  substantial  right  of  the  defendant,  we 
reach  the  conclusion  that  the  judgment  appealed  from  should 
be  affirmed.  ^ 

Pattebson,  p.  J.,  Ingraham^  Clabke  and  Houghton^ 
JJ.,  concurred. 

Judgment  affirmed. 
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SUFBEME  COUBT-AFF.  DIVISION— FIBST  DEPABTMElTr, 

June  28.  1907. 

THE  PEOPLE  V.  GEOKGE  BURNHAM. 

(120  App.  Div.  888.) 

Pbnal  Code  §  528  Bub.  2 — Stealino  Ck>RPORATB  Monbt — Evidence. 

Id  a  criminal  action  under  subdivision  2  of  §  528  of  the  Penal  Code 
against  an  officer  of  a  corporation  for  appropriating  moneys,  the  books  of 
the  corporation  will  not  be  admitted  as  evidence  against  the  defendant 
without  proof  connecting  him  with  the  books  or  entries  therein. 

Motion  for  a  reargiiment  of  an  appeal  by  the  defendant, 
George  Burnham,  the  younger,  from  a  judgment  of  the  Su- 
preme Court  in  favor  of  the  plaintiff,  rendered  on  the  I7th 
day  of  December,  1906,  convicting  him  of  the  crime  of  grand 
larceny  in  the  first  degree,  and  for  a  resettlement  of  an  order 
of  the  Appellate  Division.     (See  119  App.  Div.  302.) 

W.  T.  Jerome,  for  the  motion. 

8.  T.  Tyng,  opposed. 

Per  Ccbiam: 

A  reconsideration  of  the  questions  involved  on  this  appeal 
in  the  light  of  the  criticism  of  the  opinion  by  the  learned 
district  attorney  fails  to  disclose  that  the  court  overlooked 
any  material  facts  or  any  controlling  authority,  or  that  any 
grounds  exist  which  would  justify  the  court  in  ordering  a 
reargument.  The  reference  in  the  opinion  to  the  admission 
of  the  entries  in  the  books  of  the  corporation  related  solely 
to  such  entries  against  the  defendant  who  is  not  shown  to 
have  had  anything  to  do  with  t]je  books  or  any  knowledge  of 
their  contents  or  any  connection  with  the  entries,  and  the 
statement  that  the  books  of  a  corporation  are  not  evidence 
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against  an  officer  of  a  corporation  in  a  criminal  proceeding 
against  him  of  course  refers  only  to  books  or  entries  where  it 
was  not  shown  that  the  person  against  whom  the  entries  were 
offered  had  any  knowledge  of  the  entries  or  any  connection 
with  the  books. 

What  we  decided  was  that  mere  proof  that  defendant  was 
an  officer  of  the  corporation  did  not  justify  the  court  in  ad- 
mitting all  the  books  of  the  corporation  as  evidence  against 
him  in  a  criminal  proceeding  without  proof  of  further  con- 
nection of  the  defendant  with  the  books  or  entries. 

The  motion  for  reargument  is,  therefore,  denied. 

The  reversal  was  distinctly  upon  the  ground  that  upon  the 
facts  proved  the  judgment  of  conviction  could  not  be  sus- 
tained. The  application  for  a  resettlement  of  the  order  is, 
therefore,  denied. 

Present  —  Ingbaham^  McLaughlin,  Clabke,  Houghton 
and  Lambebt,  JJ. 

Motion   for   reargument   denied.      Motion  for   resettlement 
denied. 
25 
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SUPB^ME  COUBT-AFF.  DIVISION-8EOOND  DEP., 
June,  1907. 

THE  PEOPLE  V,  WILLIAM  C.  CHAMPLIK 

(120  App.  Div.  509.) 

(1).    Disorderly  Persons— Bawdy  Houses— Laws  1854  Ch.  261  §  4. 

Chapter  261  of  the  Laws  of  1854,  §  4  of  authorizing  magistrates  in 
Dutchess  county  to  commit  a  person  convicted  of  being  a  disorderly 
person  to  imprisonment  at  hard  labor  for  a  term  not  exceeding  six  months, 
was  not  repealed  by  implication  by  the  provisions  of  the  Criminal  or 
Penal  Codes  governing  the  prosecution  of  keepers  of  bawdy  bouses  as 
disorderly  persons. 

(2).    Same. 

The  Code  of  Criminal  Procedure  and  the  Penal  Code  simply  codified 
the  common  law  upon  that  subject  and  left  said  act  of  1854  in  full  force 
and  effect.  Hence,  a  magistrate  in  Dutchess  county  in  his  discretion 
may  refuse  to  discharge  one  convicted  ab  a  disorderly  person  for  keeping  a 
bawdy  house  although  he  offers  to  give  an  undertaking  for  good  behavior 
under  §  901  of  the  Code  of  Criminal  Procedure. 

(8).    Same. 

A  magistrate  in  Dutchess  county  may  commit  a  person  so  convicted  to 
the  common  jail  of  the  county. 

Appeal  by  the  defendant,  William  C.  Champlin,  from  a 
judgment  of  the  County  Court  of  Dutchess  county,  entered  in 
the  office  of  the  clerk  of  said  county  on  the  19th  day  of  June, 
1906,  affirming  a  judgment  of  a  justice  of  the  peace  of  the 
town  of  Poughkeepsie,  convicting  the  defendant  as  a  disorderly 
person. 

jP.  B,  Lown  [Isaac  E.  Bingham  with  him  on  the  brief],  for 
the  appellant. 

John  E.  Mack,  District  Attorney,  for  the  respondent. 

RiCH^  J. : 

The  only  questions  presented  requiring  our  consideration  are, 
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first,  whether  the  provisions  of  section  4  of  chapter  261  of  the 
Laws  of  1854,  authorizing  any  magistrate  in  Dutchess  county, 
in  his  discretion,  to  commit  a  person  convicted  before  him  of 
being  a  disorderly  person  to  imprisonment  at  hard  labor  for 
any  term  not  exceeding  six  months,  were  repealed  by  impli- 
cation by  the  provisions  of  the  Criminal  and  Penal  Codes ;  and, 
second,  if  not,  whether  any  authority  is  given  by  said  statute 
or  Codes  to  commit  a  person  so  convicted  to  the  common  jail 
of  said  county. 

The  appellant  was  arrested  upon  a  warrant  charging  him 
with  being  a  disorderly  person,  in  that  he  unlawfully,  crim- 
inally and  feloniously  kept  a  resort  for  prostitutes,  drunkards, 
tipplers,  gamblers,  and  a  bawdy  house  and  bed  house,  in  the 
town  of  Poughkeepsie,  Dutchess  county,  on  April  24,  1906, 
and  had  kept  and  maintained  such  resort  during  the  year  1905, 
and  down  to  the  day  the  warrant  issued  in  1906,  in  violation  of 
subdivision  4  of  section  899  of  the  Code  of  Criminal  Procedure. 
Upon  the  hearing  before  the  justice  the  appellant  admitted  the 
charge,  and  offered  to  give  security  by  a  written  undertaking, 
with  one  or  more  sureties  approved  by  the  justice,  in  an  amount 
fixed  by  him,  conditioned  -that  he  would  be  of  good  behavior 
for  the  space  of  one  year,  in  accordance  with  the  requirements 
of  section  901  of  said  Code,  and  demanded  that  he  thereupon  be 
discharged.  The  magistrate  refused  to  accept  any  undertak- 
ing or  to  discharge  the  defendant  upon  his  giving  a  bond,  and 
upon  his  admission  or  plea  of  guilty,  convicted  him  of  being  a 
disorderly  person,  and  committed  him  to  imprisonment  in  the 
Dutchess  county  jail  at  hard  labor  for  the  period  of  three 
months. 

Prior  to  the  adoption  of  the  Criminal  and  Penal  Codes  a  dis- 
orderly person,  in  the  county  of  Dutchess,  might  be  proceeded 
against  by  indictment  under  the  common  law,  or  by  proceedings 
under  part  1,  chapter  20,  title  5  of  the  Revised  Statutes,  in 
which  proceeding,  upon  conviction,  section  4  of  chapter  261 
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of  the  Laws  of  1854  authorized  the  magistrate  to  require 
the  bond  prescribed  by  section  2  of  said  title,  or,  in  his  discre- 
tion, to  commit  the  offender  to  imprisonment  at  hard  labor  for 
any  term  not  exceeding  six  months.  The  Code  of  Criminal 
Procedure,  section  899,  provides  that  keepers  of  bawdy  houses 
or  houses  for  the  resort  of  prostitutes  are  disorderly  persons; 
section  901  provides  that  if  the  magistrate  is  satisfied  from  the 
confession  of  the  defendant,  or  by  competent  testimony,  that  he 
is  a  disorderly  person,  he  may  require  that  the  person  charged 
give  security  by  a  written  undertaking,  with  one  or  more  sureties 
approved  by  the  magistrate,  to  the  effect  that  he  will  be  of  good 
behavior  for  the  space  of  one  year,  etc.,  and  by  the  provisions 
of  section  902,  if  such  undertaking  be  given,  the  defendant 
must  be  discharged.  The  Penal  Code  embodies  in  section  322 
the  common-law  offense  of  keeping  a  bawdy  house;  in  other 
words,  it  continues  as  a  written  law  the  common  law  then  exist- 
ing, and  under  its  provisions  the  keeper  of  such  house  is  prose- 
cuted by  indictment  as  he  was  under  the  common  law.  By 
title  7  of  part  6  of  the  Code  of  Criminal  Procedure,  sections 
899  to  913  inclusive,  there  is  continued,  in  substantially  the 
same  words,  title  6  of  chapter  20  of  part  1  of  the  Revised 
Statutes,*  so  that  the  enactment  of  the  Criminal  and  Penal 
Codes  simply  continued  the  then  existing  laws  for  the  convic- 
tion and  punishment  of  keepers  of  bawdy  houses  and  resorts 
for  prostitutes  which  existed  prior  to  the  enactment  of  chapter 
261  of  the  Laws  of  1864.  Section  724  of  the  Penal  Code  de- 
clares that  such  Code  does  not  affect  "  any  provisions  of  the 
laws  relating  to  *  *  *  disorderly  persons."  Section  962 
of  the  Criminal  Code,  designating  the  actions  and  proceedings 
to  which  said  code  applies,  provides,  so  far  as  applicable  to  this 
case,  that  any  local  statute  in  which  any  proceeding  is  pre- 
scribed in  addition  to,  and  not  in  conflict  with,  its  provisions 

*  For  repeal  of  said  provisions  of  Revised  Statutes,  see  also  Laws  of  1886, 
chap.  593,  §  1,  subd.  1.  t  5.— [Rep. 
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shall  remain  unaffected.  Section  32  of  the  Statutory  Construc- 
tion Law  (Laws  of  1892,  chap.  677,  as  amd.  by  Laws  of  1894, 
chap.  448)  provides  that  the  provisions  of  a  law  repealing-  a 
prior  law,  which  are  substantial  re-enactments  of  provisions 
of  the  prior  law,  shall  be  construed  as  a  continuation  of  such 
prior  law,  and  not  as  new  enactments.  It  seems  to  me  beyond 
successful  contention  that  chapter  261  of  the  Laws  of  1854  was 
not  repealed  by  the  Penal  and  Criminal  Codes,  with  which  it 
is  not  inconsistent  and  to  which  it  is,  so  far  as  Dutchess  county 
is  concerned,  an  addition,  and  that  after  their  enactment  their 
effect  has  been  to  continue  in  Dutchess  county  the  proceedings 
against  persons  conducting  bawdy  houses,  in  the  same  manner 
and  to  the  same  extent  as  was  provided  by  the  common-law, 
the  Kevised  Statutes,  and  said  local  act;  in  other  words,  the 
Codes  simply  codified  the  general  laws  then  in  force,  leaving 
the  act  of  1854  operative  and  in  force.  If  my  views  are  correct, 
the  legal  reading  or  construction  to  be  given  section  4  of  said 
act,  after  the  adoption  of  the  Codes,  is  as  follows :  "  Whenever 
any  person  shall  be  convicted,  before  any  lawful  magistrate  or 
court  in  said  county  of  Dutchess,  of  being  a  disorderly  person, 
under  and  by  virtue  of  sections  899,  900  and  901  of  the  Code 
of  Criminal  Procedure,  such  magistrate  may  require  and  accept 
bail  for  the  good  behavior  of  such  person,  as  provided  by  said 
sections,  or  may  at  discretion  commit  the  person  so  convicted 
to  imprisonment  at  hard  labor  for  any  term  not  exceeding  six 
months ;  "  the  italicized  words  taking  the  place  of  the  words 
"  part  first,  chapter  twenty,  title  five  of  the  Revised  Statutes," 
the  provisions  of  which  were  continued  by  the  sections  of  the 
Code  substituted.  We  think  the  magistrate  was  clearly  right  in 
refusing  to  accept  an  undertaking  to  be  given  by  the  appellant, 
and  that  in  sentencing  defendant  to  imprisonment  at  hard 
labor  he  acted  within  his  statutory  power.  Section  11  of  title 
5  of  chapter  20  of  part  1  of  the  Revised  Statutes,  as  it  existed 
prior  to  the  enactment  of  the  Code  of  Criminal  Procedure, 
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which  was  re-enacted  by  section  912  of  said  Code,  provides 
for  the  furnishment  for  the  employment  of  disorderly  persons 
committed  to  a  prison  where  no  means  are  provided  for  em- 
ploying offenders  at  hard  labor,  and  to  compel  the  performance 
of  such  labor.  Section  3  of  the  act  of  1854  provides  that  persons 
convicted  as  vagrants  in  Dutchess  county  may  be  sentenced  to 
hard  labor  in  the  penitentiary  of  the  county  of  Albany.  In 
section  4,  relating  to  the  punishment  of  disorderly  persons,  the 
words  "in  said  penitentiary"  are  omitted,  and  as  section  11 
of  the  title  of  the  Revised  Statutes  referred  to,  provided  for 
the  employment  of  such  offenders  at  hard  labor  in  the  prison  to 
which  they  were  committed  (which  prior  to  the  act  of  1864  was 
the  common  jail  of  said  county),  the  provision  in  said  section 
4  for  imprisonment  at  hard  labor  applied  as  well  to  said  jail 
as  to  the  penitentiary.  The  Legislature  having  designated  in 
section  3  of  the  act  of  1854  the  place  of  imprisonment  of  va- 
grants, and  omitted  the  place  of  commitment  of  disorderly 
persons  in  section  4  conferring  the  power  to  commit,  it  is 
plainly  apparent  that  the  legislative  intent  was  to  leave  to  the 
discretion  of  the  magistrate  the  place  of  imprisonment  of  dis- 
orderly persons,  and  the  commitment  of  the  appellant  to  the 
common  jail  was,  therefore,  authorized. 

The  judgment  of  conviction  must  be  affirmed. 

Woodward,  Jenks,  Hookeb  and  Gaynob^  JJ.,  concurred. 

Judgment  of  conviction  affirmed. 
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SUPREME  COUBT— AFP.  DIVISION— FIBSTDEPABTMENT, 

July  16,  1907. 

THE  PEOPLE  V.  LENA  BRECHT. 

'(120App.  Div.  969.) 

(1).    Abobtton—Evtobncb— Dying  Declabations. 

Dying  declarations  are  only  admissible  against  the  defendant  in  a 
criminal  action  when  the  person  making  them  was  under  the  belief  of 
impending  death  and  had  abandoned  hope  of  recovery.  Before  such 
declarations  become  admissible  both  conditions  of  mind  must  be  estab- 
lished. 

(2).    Same. 

An  abandonment  of  hope  of  recovery  by  the  victim  of  a  criminal  abor- 
tion is  not  established  when,  not  being  apprised  of  her  dangerous  condi- 
tion or  that  she  was  about  to  be  operated  upon,  she  stated  in  answer  to  a 
question  by  the  coroner  that  although  she  believed  she  was  about  to  die, 
she  hoped  that  God  would  let  her  recover,  and  her  dying  declarations  are 
not  admissible. 

(3).    Same— CJoDE  Civ.  Proc.  §  884. 

The  privilege  of  physicians  under  §  884  of  the  Code  of  Civil  Procedure 
does  not  apply  to  criminal  prosecutions  for  causing  death  of  the  patient, 
and  a  physician  may  state  what  he  learned  as  to  the  physical  condition  of 
the  patient  by  examination. 

(4).    Same— Laws  1905  Ch.  831. 

Chapter  831  of  the  Laws  of  1905,  amending  said  §  by  providing  that 
the  privilege  shaU  not  apply  where  the  patient  is  a  child  under  sixteen 
years  of  age  and  the  information  acquired  indicates  that  the  patient  is  a 
victim  of  a  crime,  must  be  construed  to  apply  only  to  a  living  patient  under 
sixteen  years  of  age  upon  whom  a  crime  is  conmiitted,  and  has  no  applica- 
tion to  a  person  whose  death  is  the  subject  of  a  criminal  prosecution. 

Appeal  by  the  defendant,  Lena  Brecht,  from  a  judgment  of 
the  Court  of  Greneral  Sessions  of  the  Peace  in  and  for  the  county 
of  New  York,  rendered  on  the  16th  day  of  January,  1906,  con- 
victing the  defendant  of  the  crime  of  manslaughter  in  the  first 
degree. 

Edward  Hymes,  for  the  appellant. 
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Robert  S.  Johnstone,  for  the  respondent 

Houghton,  J. : 

The  defendant  was  indicted  and  convicted  of  the  crime  of 
manslaughter  in  the  first  degree  in  having  caused  the  death  o£ 
one  Pauline  Schaefer  through  performing  a  criminal  opera- 
tion upon  her.  There  is  no  direct  evidence  that  the  defendant 
performed  or  aided  in  the  criminal  operation.  For  that  fact  the 
People  were  compelled  to  rely  upon  the  alleged  dying  declara- 
tions of  the  victim. 

The  extrinsic  facts  proved  by  unchallenged  evidence  were 
that  two  doctors  were  summoned  to  defendant's  house  to  treat 
a  woman  whom  they  found  suffering  from  a  ptmctured  womb 
and  whom  they  directed  to  be  taken  to  a  hospital  for  operation 
and  that  defendant  paid  their  fee  for  the  visit,  and  that  in  the 
street  window  of  the  defendant's  apartment  was  a  sign  reading 
"  Mrs.  Brecht."  In  addition  it  was  shown  that  when  the  officer 
came  to  arrest  the  defendant  he  asked  her  where  the  girl  Pauline 
Mathias  was  and  defendant  said  she  knew  nothing  about  her. 
There  had  been  a  mistake  at  police  headquarters  in  the  name 
and  it  had  been  recorded  as  "  Mathias  "  instead  of  Schaefer  or 
Traulsen,  by  which  she  was  also  known,  and  defendant's  denial 
is  of  slight  probative  force  in  view  of  such  fact,  as  is  also  her 
statement  to  the  coroner  that  she  knew  of  no  woman  who  desired 
to  make  a  dying  declaration. 

That  the  deceased  was  pregnant  and  that  a  criminal  operation 
had  been  performed  upon  her  and  that  she  died  from  its  re- 
sulting effect,  were  not  controverted  by  any  affirmative  evidence 
on  the  part  of  defendant,  and  we  assume  in  our  consideration 
of  the  case  that  such  were  the  facts. 

The  appellant  insists  that  the  facts  proven  were  insufficient 
to  permit  the  declarations  of  the  deceased  to  be  introduced  in 
evidence  as  dying  declarations  to  show  defendant's  participation 
in  the  criminal  abortion.    We  think  such  contention  correct  and 
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that  the  declarations  were  improperly  admitted.  The  state- 
ments of  the  deceased  concerning  her  belief  as  to  her  immediate 
death  and  abandonment  of  hope  of  recovering  were  elicited  by 
the  coroner  by  categorical  questions  put  to  her.  The  questions 
and  answers  are  as  follows :  "  Q.  Do  you  now  believe  that 
you  are  about  to  die  ?  A.  Yes.  Q.  Have  you  any  hope  of 
recovery  from  the  effect  of  the  injury  which  you  have  received  ? 
A.     I  hope  God  will  let  me  recover."^ 

These  answers  to  these  questions,  with  the  accompanying  dec- 
laration that  the  defendant  had  assisted  in  performing  the 
criminal  operation  upon  the  decedent,  were  obtained  from  the 
decedent  at  about  ten  a.  m.  on  May  fourteenth,  and  the  opera- 
tion at  the  hospital  performed  in  the  hope  of  saving  her  life 
took  place  about  three  o'clock  p.  m  of  tliat  day,  and  she  died 
about  three  hours  thereafter.  Soon  after  her  removal  to  the 
hospital  on  the  evening  before,  the  coroner  had  endeavored  to 
obtain  the  declarations,  but  found  her  in  a  too  weak  physical 
condition.  He  testifies  that  when  he  took  her  statement  he 
believed  her  to  be  in  a  dying  condition,  but  did  not  tell  her 
so;  nor  is  there  any  proof  that  any  physician  or  other  person 
apprised  her  of  the  dangerous  condition  she  was  in  and  the 
likelihood  of  her  soon  dying.  Before  she  was  removed  to  the 
hospital  and  while  the  doctors  were  examining  her  at  the  de- 
fendant's home,  she  walked  with  support  from  the  bed  to  a 
table  for  better  examination,  and  rode  in  a  carriage  to  the  hos- 
pital, with  whom  does  not  appear.  The  case  is  barren  of  any 
facts  tending  to  show  that  the  deceased  knew  she  was  danger- 
ously ill,  except  from  the  fact  that  she  was  bleeding  from  her 
genital  organs  and  that  physicians  were  called  and  she  was 
hurried  to  a  hospital.  Even  the  fact  that  she  knew  an  operation 
was  to  be  performed  upon  her  in  the  afternoon  does  not  appear. 

In  the  light  of  this  lack  of  knowledge  and  understanding  on 
her  part  the  answers  to  the  questions  propounded  to  her  by  the 
coroner  do  not  have  the  force  they  otherwise  would.     The  trial 


Digitized  by 


Googk 


S\)4:  NEW  YORK  CRIMINAL  REPORTS,  VOL.,  XXI. 

court  admitted  the  declarations  after  some  hesitation,  finally 
interpreting  the  expression  of  hope  that  God  would  let  her  re- 
cover in  the  nature  of  a  wish  or  prayer  that  she  might  be  per- 
mitted to  do  so,  but  with  no  hope  that  such  wish  would  bo 
granted. 

There  is  no  dispute  between  counsel  as  to  the  rule  respecting 
the  admission  of  dying  declarations,  and  both  concede  that  in 
order  to  make  them  competent  as  evidence  it  must  appear  that 
the  person  making  them  does  so  under  a  belief  of  impending 
death  and  when  entertaining  no  hope  of  recovery,  and  such  is 
the  law.  (People  v.  Smith,  104  N.  Y.  491.)  Before  such 
declarations  can  be  admitted  in  evidence  both  conditions  of 
mind  must  be  established.  Belief  in  impending  death  alone 
is  insufficient.  Abandonment  of  hope  of  recovery  must  also 
be  shown.  (People  v.  Chase,  79  Hun,  296 ;  affd.,  143  K  Y. 
669.) 

Assuming  the  decedent's  answer  to  the  first  question  shows, 
notwithstanding  her  lack  of  information  as  to  her  precarious 
condition,  that  she  believed  she  was  about  to  die,  her  answer 
to  the  second  question  comes  far  short  of  showing  that  she  was 
without  hope  of  recovery.  Taken  literally,  it  shows  that  she  did 
entertain  a  hope  of  recovery.  If  she  had  been  informed  by 
some  physician  in  whom  she  believed  that  she  must  die  and 
that  her  condition  was  hopeless,  probably  her  answer  might  be 
taken  in  the  nature  of  a  prayer  to  be  spared  from  what  she 
knew  and  believed  to  be  inevitable.  In  the  light  of  the  facts  ap- 
pearing, however,  we  do  not  think  such  an  interpretation  is 
permissible.  Dying  declarations  are  admitted  from  necessity 
for  lack  of  better  proof.  Their  reception  as  evidence  is  an  ex- 
ception to  the  general  rule,  and  the  facts  showing  their  com- 
petency should  not  be  ambiguous  or  uncertain.  (People  v. 
Kraft,  148  N.  Y.  631.) 

In  the  cases  of  Brotherton  v.  People  (76  N.  Y.  159)  and  of 
People  V.  Conklin  (175  id.  333,  17  N.  Y.  Crim.  414)  and  of 
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People  V.  Chase  (supra)  ^  and  of  People  v.  Burt  (51  App.  Div. 
106;  aflFd.,  170  N.  Y.  561),  upon  which  respondent  relies,  there 
were  elements  lacking  in  the  present  case,  which  showed  that 
the  decedents  had  been  told  they  must  die,  and  had  so  believed 
and  had  abandoned  hope  of  recovery,  or  made  use  of  such  in- 
volimtary  expressions  as  showed  their  belief  in  both.  In  the 
Brotherton  case  the  decedent  repeatedly  stated  that  he  would 
not  recover,  and  his  physician  had  told  him  he  must  die.  The 
decedent  in  the  Conklin  case  was  practically  dying  when  the 
declarations  were  made,  and  the  fact  that  she  so  stated  and 
asked  that  a  priest  be  sent  for  to  administer  the  last  rites  to 
her,  in  view  of  her  religious  belief,  were  deemed  sufficient  to 
show  belief  in  impending  death  and  abandonment  of  hope,  and 
could  not  well  be  interpreted  otherwise.  In  the  Chase  case  the 
statement  was  "  I  believe  I  am  going  to  die ;  I  would  like  to 
live  to  show  you  what  a  good  girl  I  could  be,  but  I  won't  have 
the  chance,"  or  "  I  know  I  can't  live."  And  in  the  Burt  case 
the  decedent  was  informed  he  must  die  of  his  wounds  and  de- 
clared he  knew  it*  to  be  so. 

The  above  cases  illustrate  that  no  set  of  words  or  phrases  is 
necessary  to  establish  a  belief  of  impending  death  and  abandon- 
ment of  hope  of  recovery,  and  that  each  case  must  depend  upon 
its  own  peculiar  facts.  Whatever  the  facts  proven  are,  how- 
ever, they  must  fairly  show  that  both  conditions  of  mind  existed 
before  the  dying  declarations  can  be  admitted  in  evidence. 
People  V.  Evans  (40  Hun,  492)  is  more  nearly  like  the  present 
than  any  authority  called  to  our  attention.  In  that  case  the 
decedent  said  he  believed  he  was  about  to  die,  and  to  the  in- 
quiry as  to  whether  he  had  any  hope  of  recovery  he  replied, 
"  It  is  hard  for  me  to  say."  It  was  held  that  the  element  of 
abandonment  of  hope  of  recovery  was  lacking  and  that  the 
declarations  were  improperly  received.  We  are  of  opinion  that 
such  was  the  situation  in  the  present  case.  The  error  was  not 
cured  by  leaving  to  the  jury  the  question  as  to  what  the  dece- 
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dent  meant  by  her  expression  that  she  hoped  God  would  let 
her  recover.  It  was  for  the  court  to  determine  whether  proper 
foundation  had  been  laid  for  reception  of  the  declarations,  and 
not  for  the  jury. 

The  defendant  also  urges  that  it  was  error  to  permit  Dr. 
Roth  to  testify  to  what  he  learned  as  to  the  physical  condition 
and  ailment  of  the  decedent  on  his  examination  of  her  when  he 
ordered  her  removal  to  the  hospital,  because  it  was  a  disclosure 
by  him  of  what  he  learned  while  attending  a  patient  in  his 
professional  capacity.  It  is  generally  understood  by  the  courts 
that  the  prohibition  of  section  834  of  the  Code  of  Civil  Pro- 
cedure does  not  apply  to  a  criminal  prosecution  for  causing  the 
death  of  the  patient,  and  such  is  the  purport  of  the  decisions  in 
Pierson  v.  People  (79  N.  Y.  424)  and  People  v.  Harris  (186 
id.  423,  448).  The  only  doubt  that  such  is  the  law  is  raised  by 
the  fact  that  the  Legislature,  by  chapter  331  of  the  Laws  of 
1905,  amended  that  section  by  providing  that  it  should  not 
apply  where  the  patient  was  a  child  under  the  age  of  sixteen 
years  and  the  information  acquired  by  the  physician  indicated 
that  such  patient  had  been  the  victim  of  a  crime.  It  is  argued 
that  the  enactment  of  this  exception  indicates  that  the  Legis- 
lature understood  that  in  all  other  cases  no  disclosure  was  per- 
missible. In  People  v.  Murphy  (101  N.  Y.  126)  it  was  held 
that  the  prohibition  of  the  section  did  apply  to  a  criminal  prose- 
cution for  producing  an  abortion  where  the  patient  was  living. 
All  of  the  above  decisions  respecting  the  application  of  the 
section  had  been  made  when  the  Legislature  enacted  the  amend- 
ment of  1905 ;  and  it  can  be  given  full  force  by  interpreting  it 
to  apply  to  a  living  patient  under  sixteen  years  of  age  upon 
whom  a  crime  had  been  committed.  Under  the  decisions  of 
the  court  the  section  did  not  apply  to  a  dead  patient,  whose 
death  was  the  subject  of  a  criminal  prosecution,  but  it  did 
apply  to  any  living  patient  upon  whom  a  crime  was  charged  to 
have  been  committed.    By  the  amendment  it  does  not  apply  to 
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a  patient  under  sixteen  years  of  age  upon  whom  a  crime  is 
committed,  whether  dead  or  alive.  Our  conclusion  is  that  the 
prohibition  of  the  section  does  not  apply  to  a  criminal  prosecu- 
tion for  the  death  of  the  patient,  and  that  it  was  proper  to  per- 
mit the  physician  to  testify  to  the  facts  which  he  learned  on  his 
examination  of  the  decedent. 

Other  errors  are  alleged  to  have  been  committed  upon  the 
trial,  but  it  is  unnecessary  to  discuss  them  in  view  of  the  fact 
that  we  conclude  a  new  trial  must  be  had  because  of  the  error 
in  admitting  the  alleged  dying  declarations. 

The  judgment  of  conviction  must  be  reversed  and  a  new  trial 
granted. 

Patterson,  P.  J.,  McLaughlin,  Lauqhlin  and  Lambeet, 
JJ.,  concurred. 

Judgment  reversed  and  new  trial  granted. 

NOTE:— ADMISSIBILITY  OF  DYING  DECLARATIONS  IN  CRIMI- 
NAL PROSECUTIONS. 

The  large  number  of  authorities  on  this  question  makes  it  necessary 
to  limit  the  note  to  cases  arising  in  New  York,  with  references  to 
eases  from  other  jurisdictions  to  show  general  rules  not  established 
in  this  state. 

GENEBAIi  DOCTBnTE. 

Dying  declarations  are  admitted  in  evidence  on  the  ground  of  ne- 
cessity in  order  to  prevent  the  escape  of  the  slayer  from  justice,  and 
on  the  theory  that  when  a  person  is  in  constant  expectation  of  death, 
all  temptation  to  falsehood  is  absent  and  the  serious  nature  of  the 
situation  is  presumed  to  impress  such  person  with  the  necessity  of 
telling  the  truth.  People  v.  Wood,  2  Edm.  Sel.  Gas.  Yl ;  Hackett  v. 
People,  54  Barb.  3Y0;  People  v.  Lonsdale,  122  Mich.  388;  Brown  v. 
Com.,  Y3  Pa.  321;  Reg.  v.  Osman,  15  Cox,  C.  C.  1;  People  v.  Davis, 
66  N.  Y.  96. 

Dying  declarations  should,  however,  be  received  with  great  caution 
for  the  reason  that  their  truthfulness  cannot  be  tested  by  cross-ex- 
amination and  the  jury  have  no  opportunity  of  watching  the  witness ; 
and,  besides,  such  testimony  is  generally  given  by  relatives  and  friends 
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of  the  deceased.  Ward  v.  State,  78  Ala.  441;  Shell  v.  State,  88  Ala. 
14;  Railing  v.  Com.,  110  Pa.  100;  Com.  v.  Roddy,  184  Pa.  274;  State 
V.  Wilson,  24  Kan,  189. 

The  statements  should  have  been  made  under  a  sense  of  impending 
dissolution,  which  occurred  soon  thereafter.  People  v.  Smith,  172 
N.  Y.  210;  Queen  v.  Pym,  1  Cox,  C.  C.  339;  People  v.  Sweeney,  41 
Hun,  332;  People  v.  Anderson,  2  Wheeler,  C.  C.  390;  People  v.  Chase, 
79  Hun,  296;  People  v.  Robinson,  2  Parker  Crim.  Rep.  236;  People 
V.  Perry,  8  Abb.  Pr.  N.  S.  27;  People  v.  Brecht,  21  N.  Y.  Crim.  Rep. 
391;  Com.  v.  Bishop,  165  Mass.  ;  Peak  v.  State,  50  N.  J.  L.  179; 

Mattox  V.  U.  S.,  146  U.  S.  140;  Westbrook  v.  People,  126  HL  81;  Com. 
V.  Birriolo,  197  Pa.  371. 

And  it  is  not  sufficient  to  show  that  declarant  died  soon  after 
making  the  statements  or  that  he  was  mortally  wounded.  Justice  v. 
State,  99  Ala.  180;  Green  v.  Com.,  13  Ky.  L.  Rep.  897. 

But  in  People  v.  Anderson,  2  Wheeler,  C.  C.  390,  it  was  said  that, 
perhaps,  the  dying  declarations  of  a  murdered  person  might  be  re- 
ceived though  there  was  a  faint,  lingering  hope  of  recovery. 

TIME  ELAPSINQ  BETWEEN  STATEMENTS  AND  DEATH. 

The  time  elapsing  between  the  declarations  and  the  death  of  the 
declarant  cannot  be  regarded  as  an  important  element,  since  all  that 
is  material  is  that,  when  the  statements  were  made,  the  declarant  be- 
lieved that  he  was  about  to  die ;  that  they  were  uttered  under  a  sense 
of  impending  dissolution.  People  v.  Chase,  79  Hun,  296;  People  v. 
Conklin,  175  N.  Y.  333;  State  v.  Center,  36  Vt.  378;  Com,  v.  Cooper, 
6  Allen  495;  Rex  v.  Mosley,  1  Moody,  C.  C.  97. 

So,  the  lapse  of  several  hours  do  not  render  them  inadmissible: 
State  V.  Reed,  53  Kan.  767;  or  the  lapse  of  several  days:  Com.  v. 
Haney,  127  Mass.  455;  People  v.  Weaver,  108  Mich.  649;  Rex  v.  Bon- 
ner, 6  Car.  &  P.  386 ;  or  the  lapse  of  several  weeks :  Com.  v.  Cooper,  5 
Allen  495 ;  State  v.  Wee,  7  Idaho  188.  In  the  case  of  lapse  of  months, 
see  State  v.  Craine,  120  N.  C.  601;  State  v.  Wilson,  121  Mo.  434. 

NATURE  OF  DECLABATIONS. 

Such  declarations,  to  be  competent,  must  relate  to  the  actual  facts 
which  cause  death.    People  v.  Davis,  56  N.  Y.  95. 

Thus,  the  expression  "  I  pray  God  to  forgive  him  "  is  not  admissible. 
Sullivan  v.  State,  102  Ala.  135.  See  also,  Lipscomb  v.  State,  75  Miss. 
559. 

But  when  dying  declarations  identify  the  accused,  they  are  com- 
petent.   Com.  v.  Roddy,  184  Pa.  274;  State  v.  Roberts,  28  Nev.  350. 
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Statements  made  by  deceased  as  to  an  occurrence  which  transpired 
several  hours  before  the  homicide  and  which  was  an  independent 
transaction  not  shown  to  have  any  connection  with  the  crime,  are  not 
competent  as  dying  declarations.  People  v.  Smith,  172  N.  Y.  210; 
Hackett  v.  People,  54  Barb.  370. 

Matters  of  opinion  uttered  by  a  dying  person  are  not  admissible  as 
dying  declarations.  State  v.  Baldwin,  79  Iowa  714;  State  v.  Elkins, 
101  Mo.  344;  State  v.  Arnold,  35  N.  C.  184. 

Thus,  a  statement  that  "  he  murdered  me  without  cause,"  is  incom- 
petent.   Bateson  v.  State,  46  Tex.  Crim.  Kep.  34. 

And  in  Shaw  v.  People,  3  Hun,  276,  the  court  held  that  declarations 
by  a  wife  in  extremis,  to  the  effect  that  her  husband  and  another  per- 
son were  the  cause  of  her  suffering,  and  that  she  expected  that  they 
would  cause  her  death,  are  not  statements  of  fact  and  so  are  inadmis- 
sible. 

Dying  declarations  are  not  admissible  for  the  purpose  of  proving  a 
mere  assault.  People  v.  Schiavi,  96  App.  Div.  479.  Nor  admissible  in 
the  prosecution  of  one  charged  with  pursuading  the  deceased  to  submit 
to  the  use  of  an  instrument  upon  her  person  and  to  take  drugs  to 
produce  a  miscarriage,  in  consequence  of  which  she  died.  People 
V.  Davis,  56  N.  Y.  95.  But  a  dying  declaration  that  a  certain  physi- 
cian operated  upon  declarant  is  competent.  Maine  v.  People,  9  Hun, 
113. 

And  such  declarations  were  not  considered  in  People  v.  Corey,  167 
N.  Y.  332,  to  be  rendered  incompetent  by  par.  3,  sect  8,  of  the  Code  of 
Criminal  Procedure,  which  provides  that  the  defendant  in  a  criminal 
action  is  entitled  ''  to  be  confronted  with  the  witnesses  against  him 
in  the  presence  of  the  court."  This  is,  probably,  the  first  case  in  the 
state  to  pass  on  this  question.  See,  also.  Com.  v.  Richards,  18  Pick. 
434;  State  v.  Dickinson,  41  Wis.  299;  State  v.  Jeswell,  22  R  L  136. 

DECI.ABATIONS  IN  FAVOB  OF  ACCUSED. 

Such  declarations  may  be  given  in  evidence  on  the  trial  of  one 
charged  with  homicide,  when  th^  are  in  favor  of  the  accused^  as  well 
as  when  they  are  against  him.  People  v.  Knapp,  26  Mich.  112;  Mat- 
tox  V.  U.  S.,  146  U.  S.  140;  Eex  v.  Scaife,  1  Moody  &  R  551. 
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8UPBEME  COITBT-APF.  DIVISION-SECOND  DEP. 
July  23,  1907. 

THE  PEOPLE  V.  ERNEST  W.  BUTT& 

(121  App.  Div.  226.) 

(1).  WoBxiNG  ON  SuHDAT— Penal  Code  §  266— New  York  Chabtbb  g  1400. 
The  defendant,  an  engineer,  charged  with  a  misdemeanor  under  §  266 
of  the  Penal  Ckxle  by  unnecessarily  eJiifting  freight  cars  on  the  Sabbath 
day  in  the  city  of  New  York,  is  entitled  to  the  certificate  authorized  by 
g  1409  of  the  charter  that  the  case  be  prosecuted  by  indictment  instead 
of  tried  at  Special  Sessions.  This  because  difficult  questions  of  law  and 
intricate  questions  of  fact  having  a  far  reacting  effect  may  be  involved. 

(2).    Same — ^Appeal. 

The  defendant  may  appeal  from  a  denial  of  such  certificate  to  the  Ap- 
pellate Division,  although  the  appeal  is  not  specifically  authorized  by  the 
charter. 

Appeal  by  the  defendant,  Ernest  W.  Butts,  from  an  order 
of  the  Supreme  Court,  made  at  the  Kings  County  Special  Term 
bearing  date  the  20th  day  of  February,  1907,  and  entered  in 
the  office  of  the  clerk  of  the  county  of  Kichmond. 

Howard  8.  Oans,  for  the  appellant. 

John  J.  Kenney,  District  Attorney,  for  the  respondent 
Jenks,  J. : 

This  is  an  appeal  from  an  order  denying  an  application  of 
the  defendant  for  a  certificate  that  it  was  reasonable  that  the 
charge  against  him  should  be  prosecuted  by  indictment.  The 
defendant  was  charged  with  a  misdemeanor  in  violating  section 
266  of  the  Penal  Code  by  working  on  a  Sabbath  day  as  an  en- 
gineer on  a  locomotive  engine  attached  to  cars,  in  moving  and 
shunting  the  cars  from  one  track  to  another,  making  a  noise  and 
disturbing  the  peace  of  the  Sabbath,  the  same  not  being  a  work 
of  necessity.     He  was  committed  to  await  the  action  of  the 
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Court  of  Special  Sessions.     He  gave  bail,  then  applied  for  a   - 
certificate. 

A  misdemeanor  is  misconduct  or  offense  inferior  to  a  felony. 
As  a  rule,  misdemeanors  do  not  present  difficult  questions  of 
law  or  intricate  questions  of  fact  They  are  not  necessarily 
punished  by  severe  penalties.  Though  they  may  be  prosecuted 
by  indictment,  yet  a  statutory  assignment  of  criminal  law 
work  has  committed  the  trials  of  misdemeanors  in  the  first  in- 
stance to  the  Court  of  Special  Sessions,  with  the  exclusion  of 
libel,  which  exclusion  is  significant.  This  jurisdiction  is  sub- 
ject to  the  power  of  certain  judges  to  certify  that  it  is  reason- 
able that  a  charge  of  misdemeanor  should  be  prosecuted  by  in- 
dictment.    (Greater  N.  Y.  Charter,*  §  1409.) 

"Reasonable"  is  a  generic  word,  difficult  of  adequate  defi- 
ition ;  but  I  take  it  to  mean,  in  such  a  case  as  this,  just,  proper, 
fair,  equitable.  So  the  question  is  whether  it  was  just  and 
proper  that  this  charge  should  be  tried  by  indictment,  meaning 
a  preliminary  investigation  by  a  grand  jury  and  a  trial  by  a 
court  with  a  jury,  and  not  by  a  Court  of  Special  Sessions. 
Without  reflecting  upon  any  incumbent  of  that  court,  which 
numbers  many  competent  men,  presumably  a  more  satisfactory 
trial  of  a  cause  which  may  present  difficult  questions  of  law 
and  intricate  questions  of  fact,  and  may  be  far-reaching  in  its 
effect  as  a  precedent,  would  be  afforded  by  such  a  certificate.  I 
am  clear  that  this  is  a  proper  case  for  a  certificate.  It  appears 
that  the  work  complained  of  was  about  a  freight  yard  of  a  rail- 
road, and  incident  to  the  carriage  of  freight  Even  at  first 
glance  it  is  seen  that  the  case  raises  a  question  of  the  necessity 
of  such  work,  which  may  involve  inquiry  into  the  perishability 
of  the  freight,  the  necessity  of  moving  live  stock,  of  furnishing 
food  to  the  markets,  of  moving  cars  which  might  block  trans- 
portation, and  many  like  matters.  And  it  is  more  than  likely 
that  questions  of  law  more  or  less  important  may  be  presented. 

♦  See  Laws  of  1901,  chap.  466.— [Rep. 
26 
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» Certainly  a  decision  may  be  far-reaching  in  its  effect,  for  it 
may  ultimately  become  a  precedent  which  will  regulate  the 
Sabbath  day  work  <rf  the  railway  companies  of  the  State,  and 
come  home  keenly  to  business  and  to  labor.  On  the  other 
hand,  there  is  presented  the  possible  violation  of  the  policy  of 
the  State  which  has  set  apart  the  seventh  day  to  the  relaxation, 
rest  and  peace  of  the  community,  secured  by  a  cessation  of  work. 

While  there  is  no  specific  provision  in  the  charter  authorizing 
an  appeal,  the  right  to  review  the  decision  of  a  single  judge, 
when  that  involves  a  substantial  right,  is  generally  fundamental 
and  deemed  to  exist  rather  than  not  to  exist.  (Matter  of  Brady, 
69  N.  Y.  215,  220.)  This  application  is  like  unto  a  decision 
of  a  motion  made  for  a  change  of  venue,  which  has  been  held 
appealable,  even  in  the  absence  of  any  specific  provision  therefor 
in  the  Code.  (People  v.  Sarvis,  69  App.  Div.  604.)  More- 
over, if  the  learned  court  erred  in  the  refusal  of  a  certificate, 
I  am  not  clear  that  there  is  any  other  manner  of  review.  In 
People  V.  Wilber  (15  N.  Y.  Supp.  435)  the  General  Term  of 
the  third  .department  held  that  it  could  not,  upon  an  appeal 
from  a  judgment  of  the  Court  of  Sessions,  review  the  refusal 
of  the  county  judge  to  grant  a  certificate  as  authorized  by  sec- 
tion 57  of  the  Code  of  Criminal  Procedure. 

I  am  of  opinion  that  the  order  should  be  reversed  and  the 
certificate  granted. 

HooKEE,  Gaynob  and  Millee,  JJ.,  concurred;  Rich,  J., 
taking  no  part. 

Order  reversed  and  certificate  granted. 
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SUPBEliE  GOUBT— CRIMINAL  TEBM— NEW  YOBK. 
Sept.  1907. 

THE  PEOPLE  V.  ALFRED  H.  SMITH, 

(56  Misc.  1.) 

(1).    HoMioiDE — Indictment — Manslaughtkb— Culpable  Nbguqenob. 

To  render  a  person  criminally  liable  for  the  fatal  consequences 
of  the  malperformance  or  nonperformance  of  duty,  the  duty  must 
have  been  a  plain  one  which  he  was  bound  by  law  or  contract  to 
perform  personally. 

(2).    Same—Penal  Code  195. 

The  statute  (Penal  Code,  §  195),  making  a  person  who  occasions 
the  death  of  a  human  being  by  any  act  of  negligence  or  misconduct 
in  the  use  or  management  of  any  machine  intrusted  to  his  care 
or  under  his  control  guilty  of  manslaughter,  is  simply  a  codifica- 
tion of  the  common  law  on  the  subject 

(8).    Same — Code  Criminal  Pbocedube. 

Where  an  indictment  under  said  section,  after  setting  forth  that 
at  a  certain  point  on  the  track  of  a  certain  railroad  corporation 
there  was  a  curve  around  which  said  corporation  ran  a  certain 
train  drawn  by  certain  engines  controlled  by  an  employee  of  the 
said  corporation  known  as  a  locomotive  engineer,  charges  that  on  a 
day  named  the  defendant  as  vice-president  and  general  manager  of 
the  corporation  had  charge  of  the  maintenance  of  its  tracks  and 
roadbed,  the  operation  of  the  train  drawn  by  said  engines  and 
the  employment  and  instruction  of  the  engineer  governing  and 
controlling  the  engine  of  the  train  aforesaid,  that  it  was  his  duty, 
as  such  officer  and  general  manager,  to  ascertain  at  what  speed 
it  was  safe  for  said  train  to  pass  around  said  curve  and  to  use 
and  exercise  all  means  within  his  power  to  prevent  said  train 
from  passing  around  said  curve  at  a  speed  faster  than  was  safe 
and  to  place  said  train  under  the  control  of  a  locomotive  engineer 
properly  trained  and  experienced  and  competent  to  run  said  train 
with  safety  around  said  curve,  but  that  defendant,  knowing  the 
facts  and  his  duty,  wholly  omitted  to  ascertain  at  what  speed  it 
was  safe  for  said  train  to  pass  around  said  curve  or  to  use  any 
measures  to  prevent  excessive  and  unsafe  speed  and  placed  the 
train  under  the  control  of  a  locomotive  engineer   not  properly 


Digitized  by 


Googk 


404  NEW  YORK  CRIMINAL  REPORTS.  VOL.,  XXI. 

trained  and  not  experienced  and  not  competent  to  run  the  train 
with  safety  around  said  curve  and  that  by  reason  of  the  culpable 
negligence  of  the  defendant  the  train  was  run  at  a  dangerous 
speed  and  left  the  rails  and  was  wrecked,  thereby  causing  the 
death  of  one  H.»  a  passenger,  the  indictment  is  sufficient  under 
section  275  of  the  Code  of  Criminal  Procedure. 

Demubbeb  to  indictment. 

Nicoll,  Anable  &  Lindsay  (De  Lancej  Nicoll  and  John  P. 
Lindsay,  of  counsel),  for  the  demurrer. 

William  Travers  Jerome  (Nathan  H.  Smyth,  of  counael), 
opposed. 

QiEOEEicH,  J.  The  indictment  sets  forth  that  on  Febru- 
ary 16,  1907,  the  New  York  Central  &  Hudson  River  Rail- 
road Company  was  a  corporation  duly  authorized  to  operate 
a  railroad  for  transporting  passengers,  and  that  at  a  certain 
point  on  its  track  there  was  a  curve,  "  along  and  upon  which 
said  line  of  railroad  and  around  which  said  curve  the  said 
corporation  did  then  and  there  operate  and  cause  to  run  a 
certain  train  of  railroad  cars  drawn  by  two  certain  locomo- 
tive engines  propelled  by  electricity  and  governed  and  con- 
trolled by  an  employee  of  the  said  corporation  known  as  a 
locomotive  engineer."  Also  that  on  the  day  named  the  de- 
fendant was  vice-president  and  general  manager  of  the  cor- 
poration, ^^  and  as  such  officer  and  general  manager  had  charge 
of  and  control  over  the  maintenance  of  tracks  and  roadbed 
of  the  said  corporation  along  the  said  line  of  railroad  there, 
and  the  operation  of  all  trains  along  and  over  the  said  line 
of  railroad  there,  and  the  operation  of  the  train  of  railroad  cars 
drawn  by  the  two  locomotive  engines  aforesaid,  and  the  em- 
ployment and  instruction  of  the  locomotive  engineers  of  all 
locomotives  drawing  all  such  trains  and  of  the  engineer  govern- 
ing and  controlling  the  locomotive  of  the  train   aforesaid." 
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"  And  it  was  then  and  there  the  duty  of  the  said  Alfred  H. 
Smith,  as  such  officer  and  general  manager,  as  aforesaid,  thus 
in  charge  of  and  control  over  the  operation  of  the  said  train 
as  aforesaid,  and  the  employment  and  instruction  of  the  said 
locomotive  engineers,  as  aforesaid,  to  ascertain  and  know  at 
what  speed  it  was  safe  for  the  said  train  to  pass  along  the  said 
line  of  railroad  and  around  the  said  curve,  and  to  use  and  exer- 
cise and  cause  to  be  used  and  exercised  all  proper,  reasonable 
and  effective  measures  and  all  means  within  his  power  to 
prevent  said  train  from  passing  along  the  said  line  of  railroad 
and  around  the  said  curve  at  a  speed  faster  than  was  safe 
for  the  said  train  to  so  pass,  and  to  place  the  said  train  under 
the  government  and  control  of  a  locomotive  engineer  trained 
and  experienced  and  competent  to  run  the  said  train  with  safety 
along  the  said  line  of  railroad  and  around  the  ?aid  curve ;  "  but 
that  the  defendant,  knowing  the  facts  and  his  duty,  as  aforesaid, 
wholly  omitted  to  ascertain  at  what  speed  it  was  safe  for  the 
train  to  pass  around  the  curve,  and  placed  the  train  under 
the  control  of  a  locomotive  engineer  not  properly  trained  and 
not  experienced  and  not  competent  to  run  the  train  with  safety 
around  said  curve.  It  is  further  alleged  that  by  reason  of 
the  culpable  negligence  of  the  defendant  the  train  was  run 
at  a  dangerous  speed  and  left  the  rails  and  was  wrecked,  thereby 
causing  the  death  of  one  Clara  L.  Hudson,  a  passenger.  The 
indictment  is  demurred  to  and  various  defects  are  claimed  to 
exist  in  the  same.  Upon  the  general  propositions  of  law  there 
seems  to  be  no  dispute,  the  controversy  being  upon  the  applica- 
tion of  the  principles.  It  is  recognized  by  both  sides  that  to 
render  one  responsible  for  the  fatal  consequences  of  the  malper- 
formance  or  nonperformance  of  duty,  the  duty  must  have  been 
a  plain  one  which  he  was  bound  by  law  or  contract  to  perform 
personally.  Whart.  Hom.  (3d  ed.),  §  447  et  seq.;  United 
States  V.  Knowles,  4  Sawy.  517;  Rex  v.  Allen,  7  Carr.  & 
P.  153 ;  Regina  v.  Pocock,  6  Cox  C.  C.  172 ;  Regina  v.  Haines, 
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2  Carr.  &  K.  368;  Thomas  v.  People,  2  Colo.  App.  613;  Ains- 
worth  V.  United  States,  1  App.  Gas.  (D.  C.)  518.  The  in- 
dictment rests  upon  section  195  of  the  Penal  Code,  which  is  as 
follows:  "Section  195.  By  negligent  use  of  machinery. — -A 
person  who,  by  any  act  of  negligence  or  misconduct  in  a  bus- 
iness or  employment  in  which  he  is  engaged,  or  in  the  use  or 
management  of  any  machinery,  animals  or  property  of  any 
kind,  intrusted  to  his  care,  or  under  his  control,  or  by  any 
unlawful,  negligent  or  reckless  act,  not  specified  by  or  coming 
within  the  foregoing  provisions  of  this  chapter,  or  the  provi- 
sions of  some  other  statute,  occasions  the  death  of  a  human 
being,  is  guilty  of  manslaughter  in  the  second  degree ; "  which 
section,  it  is  agreed,  is  not  a  new  statutory  enactment,  but  is 
simply  a  codification  of  the  common-law  rule  on  the  subject. 
The  leading  argument  advanced  in  support  of  the  demurrer  is 
that  there  is  a  failure  to  allege  that  the  defendant  omitted 
any  personal  duty  imposed  on  him  by  law  or  contract,  or 
that  he  personally  committed  any  negligent  act.  In  this  I 
cannot  agree.  That  the  control  of  the  train  and  selection  of 
the  engineer  fell  within  the  province  of  the  defendant's  duty 
is  suflSciently  alleged,  as  is  shown  by  the  portions  of  the  in- 
dictment above  quoted.  It  is  also  alleged  that  he  wholly 
omitted  to  use  any  proper,  reasonable  or  effective  measures 
or  to  cause  to  be  used  any  of  the  means  within  his  power  to 
prevent  excessive  and  unsafe  speed.  Such  omission  was  clearly 
the  neglect  of  a  personal  act  of  management  which,  by  the 
nature  of  his  duties,  was  incimibent  upon  him  to  perform.  So, 
too,  the  allegation  that  he  placed  the  train  in  the  control  of  an 
untrained  and  inexperienced  engineer  not  competent  to  run  it 
with  safety  around  the  curve  in  question  is  an  allegation  of  a 
personal  act  of  negligence  on  his  part.  I  am  asked  to  take 
judicial  notice  of  the  obligations  imposed  upon  the  defendant 
as  general  manager  of  the  great  railway  system  of  which  he 
was  in  charge,  and  of  the  fact  that  by  reason  of  their  magni- 
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tude  the  defendant  could  not  have  been  charged  with  the  per- 
sonal performance  of  the  duties  the  indictment  alleges  were 
imposed  upon  him.  It  is  said  that  the  court  should  not  enter- 
tain the  idea  that  it  is  ever  one^s  personal  duty  to  do  that  which 
is  impossible  for  him  to  do  personally.  It  is  enough  on  this 
point  to  say  that  no  such  case  is  presented.  It  was  not  only  pos- 
sible for  the  defendant  personally  to  cause  proper  measures  to 
be  taken  for  ascertaining  what  was  a  safe  rate  of  speed  around 
the  curve  in  question  and  for  providing  proper  regulations 
against  running  trains  in  excess  of  such  speed  and  for  procur- 
ing trained  and  competent  engineers,  but  it  is  manifest  that 
in  any  properly  conducted  system  of  railroad  administration 
such  personal  duty  must  have  rested  upon  some  one.  Duties 
of  supervision  and  management  are  just  as  much  personal  as 
are  the  manual  duties  of  the  least  skilled  employee  of  the  road. 
If  this  particular  duty,  which  the  indictment  avers  was  the 
defendant's,  in  fact  belong  to  some  other  officer  of  co-ordi- 
nate rank,  or  had  been  intrusted  by  the  defendant  to  some  care- 
fully chosen  and  competent  subordinate,  so  as  to  relieve  him 
from  further  personal  responsibility,  these  are  facts  that  can  be 
shown  at  the  trial ;  but  for  the  present  purposes  the  allegations 
of  the  indictment  must  be  taken  as  verities,  and  those  allega- 
tions are  that  it  was  a  part  of  the  defendant's  employment  to 
perform  the  acts  of  supervision  and  management  specified, 
which  he  in  part  failed  to  perform  and  in  other  respects  im- 
properly performed.  That  the  death  described  in  the  indict- 
ment was  a  direct  and  immediate  consequence  of  such  acts  and 
omissions  is  also  sufficiently  alleged.  It  may  be,  as  the  learned 
counsel  for  the  defendant  argue,  that  however  incompetent 
the  engineer,  he  might  still  have  known  at  what  rate  of  speed 
it  was  safe  to  pass  around  the  curve  and  have  been  able  to 
control  the  speed  of  the  train,  and  that  it  was  his  negligence 
in  not  so  doing  that  was  the  proximate  cause  -of  the  disaster. 
It  is  conceivable  that  such  was  the  state  of  facts,  but  it  would 
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not  be  a  fair  construction  of  the  language  of  the  indictment 
to  say  that  it  is  silent  on  this  point  or  that  it  does  not  by  fair 
intendment  allege  the  contrary.  It  is  alleged  that  the  de- 
fendant failed  to  ascertain  what  was  a  safe  rate  of  speed 
around  the  curve  or  to  take  any  measures  to  prevent  the  train 
being  run  at  a  dangerous  rate,  and  that  he  placed  it  in  charge 
of  an  untrained,  inexperienced  and  incompetent  engineer,  by 
reason  whereof  the  death  described  occurred.  To  assume  that 
such  untrained,  inexperienced  and  incompetent  engineer  knew 
something  which  the  manager  of  the  road  had  taken  no  meas- 
ures to  ascertain,  and  so  knowing  had,  nevertheless,  endan- 
gered his  own  and  other  lives  by  running  the  train  at  an 
unsafe  speed,  and  to  disregard  the  allegation  that  the  disaster 
was  due  to  the  specified  acts  and  omissions  of  the  defendant, 
would  not  be  giving  a  reasonable  construction  to  the  language 
used  and  would  require  too  much  of  pleaders.  All  that  the 
statute  requires  (§  275^  Code  Crim.  Proc.)  is  that  the  indict- 
ment shall  contain'a  ''  plain  and  concise  statement  of  the  acts 
constituting  the  crime  without  unnecessary  repetition."  Peo- 
ple V.  Alderdice,  120  App.  Div.  368.  That  requirment,  in 
my  judgment,  has  been  complied  with  by  this  indictment,  which 
in  many  features  is  very  like  the  one  examined  and  approved 
by  the  Court  of  Appeals  in  People  v.  Buddensieck,  4  N.  Y. 
Cr.  Kep.  230.  The  demurrer  is,  therefore,  disallowed,  with 
leave  to  defendant,  at  his  election,  to  plead  to  the  indictment 
at  such  time  as  shall  be  provided  for  in  the  order  to  be  entered 
hereon  two  days'  notice  of  settlement,  and  in  the  event  of  his 
failure  to  do  so  a  plea  of  not  guilty  will  be  entered,  as  pro- 
vided by  section  330  of  the  Code  of  Criminal  Procedure. 
Ordered  accordingly. 
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SUPBEliE  COUBT— SPECIAL  TERM— ITEW  YOBK, 
Oot.,  1907. 

THE  PEOPLE  ex  rel  MICHAEL  BAEON  v.  THE  WAR- 
DEN OF  CITY  PRISON  etc 

(56  Misc.  108.) 

Commitment-— Unoobbobobated  Testimony  of  Complainant. 

A  commitment  by  a  magistrate  of  a  person  arrested  on  a  criminal 
charge,  based  upon  the  uncorroborated  testimony  of  the  complain- 
ant is  good  though  the  crime  is  one  for  which  a  conviction  cannot 
be  had  unless  the  testimony  of  the  complainant  is  corroborated. 

Heabing  upon  writ  of  habeas  corpus  to  inquire  into  the 
cause  of  detention. 

Michael  Kaufman,  for  relator. 

Robert  S.  Johnstone,  Assistant  District  Attorney,  for  re- 
spondent 

Ford  J.  Relator  is  held  under  a  commitment  of  a  city 
magistrate,  after  examination,  on  a  charge  of  felony.  The 
crime  charged  is  one  in  which,  by  statute,  the  testimony  of 
the  complainant  must  be  corroborated  to  justify  a  conviction. 
It  was  conceded  by  relator's  coimsel  upon  the  argument  that 
the  testimony  of  complainant  upon  the  examination  covered 
all  the  requisite  elements  of  the  crime  charged.  Relator's 
counsel  contends  that  there  was  no  legal  corroboration.  Upon 
that  phase  of  the  case,  I  agree  with  him.  Nevertheless  I  aiu 
of  the  opinion  that  the  writ  must  be  dismissed.  In  the  case 
of  People  ex  rel.  Perkins  v.  Moss,  187  N.  Y.  410,  principally 
relied  upon  by  relator,  the  court  held  that  the  writ  should  have 
been  sustained  because  there  was  no  legal  evidence  of  the  com- 
mission of  the  crime  charged  on  account  of  lack  of  proof  of 
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intent — an  essential  element  of  the  alleged  larceny.  Here 
there  is  no  such  hiatus.  Lack  of  corroborative  testimony  be- 
comes essential  upon  the  trial  only^  and  the  Perkins  case  does 
not  change  the  rule  in  this  regard. 

The  writ  is  dismissed  and  the  prisoner  remanded. 

Writ  dismissed* 
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SUPBEME  COUBT-SPECIAL  TERM-NEW  YOBK, 
Oct.,  1907. 

PEOPLE  ex  rel.  MAY  WILSON  v.  WARDEN  OF  THE 
CITY  PRISON  OF  NEW  YORK  HABEAS  CARPUS. 

(56  Misc.  109.) 

HABiEAfl  Corpus — Writ  and  Return  Thereof — Sufficienct  of  Return. 

Where  the  return  to  a  writ  of  habeas  corpus  is  prepared  in  so 
slovenly  a  manner  that  the  court  cannot  determine  the  regularity 
of  the  proceedings  under  which  the  relator  is  held  without  enter- 
ing the  realm  of  conjecture,  the  writ  will  be  sustained  and  the 
prisoner  discharged. 

Heabinq  upon  writ  of  habeas  carpus  to  inquire  into  the 
cause  of  detention. 

R  J.  Haire,  for  relator. 

Robert  S.  Johnstone,  Assistant  District  attorneys,  for  re- 
spondent 

FoBD  J,  If  I  were  permitted  to  enter  the  realm  of  con- 
jecture I  might  dismiss  this  writ.  I  could,  and  indeed  do, 
guess  that  the  proceedings  before  the  magistrate  were  entirely 
regular.  But  owing  to  the  slovenly  manner  in  which  the  papers, 
upon  which  I  am  asked  to  remand  the  relator,  were  prepared, 
and  their  meaninglessness  when  scrutinized  with  that  degree 
of  care  which  should  always  be  employed  when  the  personal 
liberty  of  any  one  is  concerned,  I  must  sustain  the  writ  and 
discharge  the  prisoner. 

Writ  sustained. 
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SUPBEME  COtTBT— SPECIAL  TEBM-WESTCHE8TB  CO., 

JtQy,  1907. 

THE  PEOPLE  V.  JAMES  W.  GILLIES. 

(57  MUc.  568.) 
Cbiminal  Law — ^Bleioents  of  Cbims — Iittent. 

CSOMSSAh    PBOOEDUBB — EVIDENCE — QUANTITY     ReQUIRBO     AND     PBOBATIVI 

Bffbot— Facts   Sufficient  to   Raise   Infebenges — ^To   Infeb 
Intent. 

In  section  639  of  the  Penal  Code,  making  it  a  crime  to  wlllfally 
or  maliciously  destroy  a  public  highway,  the  word  "willfully" 
includes  the  Idea  of  an  act  intentionally  done  with  a  wrongful 
purpose,  or  with  a  design  to  injure  another,  or  from  mere  wanton- 
ness or  maliciousness. 

Where  a  portion  of  a  public  highway  was  destroyed  by  sliding 
easterly  into  ezcayations  which  had  been  made  upon  a  certain 
brickyard  property  and  defendant  was  indicted  under  section  639 
for  the  crime  of  willfully  and  maliciously  destroying  said  highway, 
naming  it,  by  means  of  said  slide  and  the  ezcayations  causing  the 
same,  and  the  evidence  before  the  grand  jury,  though  meager, 
warrants  the  conclusion  that  such  ezcayations  were  one  of  the 
prozimate  causes  of  the  slide  and  that  defendant,  acting  Indiyidu- 
ally  and  as  ezecutor  and  trustee,  gave  a  three  years'  lease  of  the 
brickyard  property  with  knowledge  that  there  were  cracks  in  the 
street  Indicating  the  sinking,  and  the  lease  provided  that  the 
right  to  ezcavate  must  be  ezercised  by  the  tenants  in  such  a  way 
as  not  to  disturb  or  endanger  the  highway  adjoining  the  premises 
and  that  they  should  dig  down,  obtain  and  use  the  said  clay  and 
materials  in  the  banks  on  said  premises  in  like  manner  as  thereto- 
fore the  tenant  of  said  premises  had  operated  the  said  banks,  a 
motion  to  dismiss  the  indictment  upon  the  ground  that  the  eyldence 
before  the  grand  jury  was  insufficient  will  be  denied. 

HoTiON  to  dismiss  an  indictment 

Charles  Morschauser  and  Harvej  De  Baun,  for  defendant 
and  motion. 


Thomas  Oagan^  district  attorney,  opposed. 
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Mills,  J.  On  the  8th  of  January,  1906,  a  portion  of 
Eockland  street,  which  bounded  upon  the  west  the  premises 
known  as  the  Gillies  and  Frederick  brickyard  property  at 
Haverstraw  in  the  county  of  Kockland,  slid  easterly  into  the 
excavations  which  had  been  made  upon  that  property  and  was 
thereby  destroyed.  Sometime  afterwards  upon  investigation 
made  and  evidence  taken  the  grand  jury  of  Rockland  county 
presented  an  indictment  against  the  defendant  James  W.  Gil- 
lies charging  him  with  the  crime  of  willfully  and  maliciously 
destroying  said  Bockland  street,  a  public  highway,  by  means 
of  said  slide  and  the  excavations  causing  the  same.  A  motion  is 
now  made  in  behalf  of  the  defendant  to  dismiss  such  indict- 
ment upon  the  ground  that  the  evidence  taken  by  the  grand 
jury  was  entirely  insufficient  to  warrant  the  finding  of  the 
same. 

The  indictment  was  found  under  section  639  of  the  Penal 
Code  which  defines  the  criminal  act  as  follows :  "  A  person 
who  willfully  or  maliciously  displaces,  removes,  injures  or 
destroys — 

"  1.  A  public  highway  or  bridge  ♦  ♦  ♦  is  punish- 
able," etc. 

The  term  "willfully"  in  this  statute  has  beendefined  by 
the  Court  of  Appeals  as  follows :  "  But  the  word  *  willfully ' 
in  the  statute  means  something  more  than  a  voluntary  act 
and  more  also  than  an  intentional  act  which,  in  fact,  is  wrong- 
ful. It  includes  the  idea  of  an  act  intentio;ially  done  with  a 
wrongful  purpose  or  with  a  design  to  injure  another,  or  one 
committed  out  of  mere  wantonness  or  lawlessness."  See  Wass 
V.  Stephens,  128  N.  Y.  123,  128. 

The  test  upon  this  motion  therefore  is,  did  the  evidence 
warrant  the  grand  jury  in  finding  that  the  defendant  will- 
fully caused  the  destruction  of  Rockland  street  above  recited 
in  the  sense  and  meaning  of  the  term  "  willfully "  as  above 
defined  by  the  Court  of  Appeals? 
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Such  evidence  waa  ample  to  warrant  the  conclusion  that 
the  slide  and  consequent  destruction  of  the  street  was  caused 
in  part  at  least  bj  the  excavations  made  upon  the  above  men- 
tioned brickyard  property;  that,  in  other  words,  such  excava- 
tions were  one  of  the  proximate  causes  of  such  slide  and  de- 
struction, that  is,  a  cause  without  which  the  same  would  not 
have  occurred. 

The  defendant,  for  a  considerable  period  until  about  or 
shortly  before  the  slide,  had  been  an  owner  individually  of 
one-half  interest  in  said  brickyard  property,  and  as  executor 
and  trustee  under  a  certain  will  had  had  the  management  of 
the  other  half  interest 

On  the  1st  of  January,  1903,  he,  acting  individually  and  as 
such  executor  and  trustee,  leased  the  said  premises  to  John 
Nicholson  and  John  Reilly  for  the  term  of  tJiree  years  from 
that  date,  to  be  used  as  a  brickyard.  There  was  evidence 
before  the  grand  jury  notably  that  of  the  civil  engineer,  James 
A.  Lee,  that  on  January  1,  1903,  when  the  defendant  made  the 
lease,  the  condition  of  those  premises  and  of  the  portion  of 
Rockland  street  abutting  thereon  was  such — cracks  having  al- 
ready appeared  in  the  street — as  to  indicate  sinking,  and  that 
any  considerable  further  excavation  on  the  premises  in  the  pits 
already  opened  would  be  very  likely  to  endanger  that  street 
I  think,  therefore,  the  grand  jury  were  warranted  in  finding 
that  in  authorizing  any  further  such  excavation  as  the  defend- 
ant did  by  the  lease  for  a  period  of  three  years  he  acted  with 
a  wanton  and  reckless  disregard  for  the  safety  of  the  street, 
although  in  the  lease  he  provided  that  the  right  to  excavate 
granted  must  be  exercised  "  in  such  a  way  as  not  to  disturb 
or  endanger  Rockland  street  adjoining  said  premises."  The 
lease  further  provided  that  the  lessees  should  "  dig  down,  ob- 
tain and  use  the  said  clay  and  materials  in  the  banks  on  said 
premises  in  a  clear,  full  and  square  manner,  in  like  manner 
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as  heretofore  the  tenant  of  said  premises  operated  the  said 
banks." 

These  two  provisions  should  be  read  together,  and  if  the 
situation  at  the  time  of  the  making  of  the  lease  was  such 
that  any  further  considerable  excavation  "  in  like  manner " 
as  the  previous  tenant  had  excavated  would  obviously  endanger 
the  street  I  apprehend  that  the  clause  "  in  such  a  way  as  not 
to  endanger,"  etc.,  would  not  protect  the  defendant  from  either 
civil  or  criminal  liability  for  the  consequences  of  such  con- 
tinued excavation. 

The  evidence  before  the  grand  jury  was  quite  meagre  and 
of  course  entirely  unexplained  on  the  side  of  the  defendant 
It  may  well  be  that  when  his  side  of  the  case  is  heard,  or 
even  when  the  witnesses  for  the  prosecution  are  cross-examined 
in  the  usual  way,  the  evidence  as  a  whole  will  appear  to  be 
entirely  insufficient  to  convict  him,  or  to  warrant  even  the 
submission  of  the  case  to  the  petit  jury,  but  I  do  not  think 
that  such  a  motion  as  this  should  be  granted  except  where  the 
evidence  before  the  grand  jury  appears  upon  a  review  of  it 
by  the  court  to  have  been  palpably  insufficient,  and  I  am  not 
ready  to  so  decide  here  in  view  of  the  evidence  as  to  the  con- 
ditions on  January  1,  1903,  when  the  defendant  made  the  lease. 
Assuming  that  the  defendant  was  free  from  fault  in  leasing  the 
premises,  thus  authorizing  the  continuation  of  excavation 
thereon,  I  do  not  think  that  the  evidence  before  the  grand  jury 
warranted  them  in  holding  defendant  criminally  responsible 
for  the  effects  of  any  excavation  made  by  the  tenants  under  the 
lease. 

The  motion  to  dismiss  the  indictment  is,  therefore,  denied. 

Motion  denied. 
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OOUBT  OF  APPEALS. 
Nov.,  19,  1907. 

THE  PEOPLE  V.   LAWRENCE  P.  MINGEY. 

(190  N.  Y.  61.), 

FOBOEBT — ^UTTEBINO  CHECK   WITH   FOBOED  IdOBSBMENT. 

Where  the  only  question  of  fact  contested  upon  the  trial  of  a 
defendant  charged  with  utteiing  a  check  payable  to  a  firm,  know- 
ing that  the  indorsement  of  the  firm  name  was  forged,  was 
whether  the  person,  who  wrote  the  name  of  the  firm  on  the  back 
of  the  check,  had  authority  from  one  of  the  firm  to  make  such 
indorsement,  it  is  not  error  for  the  trial  court,  referring  to  the 
signature  on  the  back  of  the  check,  to  ask  the  member  of  the 
firm,  who,  as  the  defendant  claimed,  had  authorized  the  indorse- 
ment, the  question,  "  Was  it  ever  authorized  to  be  signed  by  your 
firm?"  where  no  objection  whatever  was  taken  to  the  question 
until  it  was  answered  in  the  negative  and  then  only  upon  the 
ground  that  the  question  was  asked  by  the  court  and  not  by  the 
district  attorney;  even  if  the  question  and  answer  had  been  ob- 
jected to  as  calling  for  hearsay  evidence,  the  defendant  would  not 
have  been  prejudiced  by  the  admission  thereof  where  it  con- 
clusively appears  that  the  defendant  did  not  claim  that  the  indorse- 
ment was  authorized  by  the  firm  except  through  the  witness  who 
was  asked  the  question. 

People  V.  Mingey,  118  App.  Div.  652,  afllrmed. 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  April 
5,  1907,  which  aflSrmed  a  judgment  of  the  Court  of  General 
Sessions  of  the  Peace  in  the  county  of  New  York  rendered 
upon  a  verdict  convicting  the  defendant  of  the  crime  of  forgery 
in  the  second  degree. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

George  M.  Curtis  for  appellant.  The  defendant  did  not 
have  a  fair  trial.  {State  v.  Hamilton,  55  Mo.  520;  Fagen  v. 
State,  22  Neb.  332;  State  v.  Allen,  100  Iowa,  7;  State  v. 
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Marshall  105  Iowa,  88;  People  v.  Corey,  167  N.  Y.  332; 
People  V.  Ledtvon,  163  N.  Y,  10;  Hogan  v.  0.  P.,  2V^.  a  J?. 
B.  R.  Co.,  124  N.  Y.  647;  Roberts  v.  Tofei<w,  120  N.  Y.  1; 
McKenna  v.  People,  81  K  Y.  861 ;  People  v,  HiH,  87  App. 
Div.  327.) 

William  Travers  Jerome,  District  Attorney  {Robert  8.  John- 
tone  of  counsel),  for  respondent.  Every  essential  element  of 
the  crime  charged  against  the  defendant  was  conclusively  es- 
tablished. The  defendant  had  a  fair  and  impartial  trial  and 
the  jury  were  correctly  instructed  on  the  law  by  the  trial 
court.  (People  v.  De  Oarmo,  179  N.  Y.  131;  People  v. 
Webster,  139  N.  Y.  73;  People  v.  McCormicJc,  135  N.  Y. 
663;  People  v.  NoelJce,  94  N.  Y.  137;  People  v.  Irving,  95 
N.  Y-  641;  People  v.  Fitch,  1  Wend.  198;  Comm.  v.  Ladd, 
15  Mass.  526 ;  People  v.  Wiman,  85  Hun,  320 ;  148  N.'  j 
29;  People  v.  Sherman,  133  N.  Y.  349;  Brovm  v.  Pedpte, 
8  Hun,  562.)  The  exceptions  to  rulings  on  evidence  present 
no  reversible  error.  {People  v.  Chacon,  102  N.  Y.  669; 
JfyAiH  V.  Bogardus,  166  N.  Y.  614;  Turner  v.  C%  of 
Newburgh,  109  N.  Y.  301 ;  Plainer  v.  PZa/ner,  78  N.  Y.  90.) 

Chase,  J.  One  Devine  gave  a  check  upon  the  Hamilton 
Bank  of  New  York  city,  payable  to  the  Eoss  Lumber  Com- 
pany, a  partnership.  The  check  came  to  the  possession  of  one 
Menton,  an  officer  of  the  D.  J.  Menton  Company,  a  corpora- 
tion. He  wrote  the  name  "  Ross  Lumber  Company  "  across 
the  back  of  the  check  and  delivered  it  to  the  defendant  who 
was  the  secretary  and  treasurer  of  said  corporation  and  the 
defendant  deposited  the  check  in  a  bank  in  his  name.  The 
check  was  thereafter  collected  and  the  defendant  drew  the 
amount  thereof  from  the  bank  by  checks  which  he  asserts  were 
in  payment  of  claims  against  said  corporation.  It  is  claimed 
by  the  People  that  Menton's  indorsement  of  the  name  Ross 
Lumber  Company  on  said  check  was  a  forgery  and  that  the 
27 
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defendant  uttered  said  cheek  knowing  that  the  payee's  indorse- 
ment thereon  was  forged. 

The  Ross  Lumber  Company  is  composed  of  C-  Edward 
Eoss  and  his  brother.  It  is  claimed  by  the  defendant  that 
Menton  had  authority  from  C.  Edward  Ross  to  indorse  the 
name  Ross  Lumber  Company  on  said  check.  At  the  trial  of 
the  indictment  the  jury  rendered  a  verdict  against  the  defend- 
ant and  judgment  was  entered  thereon.  From  the  judgment 
so  rendered  an  appeal  was  taken  to  the  Appellate  Division  of 
the  Supreme  Court  where  the  judgment  of  conviction  was 
unanimously  affirmed,  and  from  such  judgment  of  affirmance 
an  appeal  has  been  taken  to  this  court 

Substantially  the  only  question  of  fact  contested  on  the  trial 
was  as  to  whether  said  Menton"  had  authority  from  C.  Edward 
7"  "&  to  indorse  the  name  Ross  Lumber  Company  upon  said 
clruck.  That  question  although  stoutly  contested  was  a  very 
narrow  and  simple  one.  The  record  before  us  contains  nearly 
three  hundred  pages,  many  of  which  consist  wholly  of  discus- 
sions by  and  between  the  court  and  the  defendant's  counsel. 
A  large  part  of  the  record  of  such  discussions  is  useless  for  the 
purpose  of  presenting  any  question  that  could  arise  on  an  ap- 
peal to  the  Appellate  Division  or  to  this  court  Such  a  rec- 
ord on  appeal  merits  criticism  and  condemnation,  and  the 
lengthy  discussions  and  statements  in  the  trial  court  could 
only  have  tended  to  confuse  the  one  all-important  issue  involved. 
The  judgment  of  conviction  having  been  unanimously  affirmed 
in  the  Appellate  Division  there  is  nothing  left  for  the  con- 
sideration of  this  court  but  questions  of  law  raised  by  appro- 
priate exceptions  in  the  trial  court  (People  v.  Maggiore,  189 
N.  Y.  514;  People  v.  Huson,  187  N.  Y.  97.)  We  have  care- 
fully considered  the  many  objections  taken  by  the  defendant's 
counsel  during  the  trial,  and  also  every  exception  taken  by 
him  to  the  admission  or  exclusion  of  evidence  and  to  the  court's 
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charge  and  refusals  to  charge,  and,  we  do  not  think  that  any 
error  was  committed  to  the  prejudice  of  the  defendant. 

We  refer  specifically  to  two  questions  propounded  to  the 
witness  C.  Edward  Ross  and  to  the  answers  given  thereto,  be- 
cause if  the  witness  did  not  have  personal  knowledge  of  what 
had  been  authorized  by  the  firm  of  Ross  Lumber  Company  and 
proper  objections  had  been  made  to  the  latter  question,  the 
answer  should  have  been  excluded.  No  objection  was  taken 
to  the  competency  of  the  witness  to  answer,  and  in  view  of  the 
facts  appearing  in  the  case,  even  if  the  latter  question  had 
been  properly  objected  to,  the  answer  did  not  prejudice  the 
defendant. 

The  court  after  calling  the  witness'  attention  to  the  indorse- 
ment on  the  check  asked  the  witness  the  following  questions 
to  which  answers  thereto  were  given  as  follows : 

"  Q.     Is  it  the  signature  of  your  firm  ?     A.     No,  sir. 

"  Q.  Was  it  ever  authorized  to  be  signed  by  your  firm  ? 
A.     No,  sir." 

Counsel  for  the  defendant  then  said,  "  Will  you  kindly  note 
our  objection  to  your  Honor's  question  and  an  exception  ?  " 
To  which  the  court  responded,  "  Yes." 

Statements  were  then  made  by  the  defendant's  counsel  and 
the  court  as  follows: 

"  Mr.  Curtis :  I  desire  to  respectfully  urge  upon  the  Court 
that  in  the  sense  that  every  man  is  entitled  to  a  fair  trial,  the 
defendant  ought  not  to  be  oppressed  by  the  superior  learn- 
ing, experience  and  ability  of  the  presiding  injustice,  for  whom 
we  all  have  the  most  profound  respect  and  the  greatest  ven- 
eration. The  law  provides  a  public  prosecutor.  The  law  pays 
him.       *     *     * 

"The  Court:  I  am  here  to  help  administer  criminal  justice 
and  all  I  have  done  is  to  ask  him  to  look  at  the  endorsement 
on  the  check  and  then  to  state  if  his  firm  put  it  there  or  auth- 
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orized  it  and  be  said  ^No.'  If  that  ia  improper  I  will  give 
you  an  exception. 

"  Mr.  Curtis :  Will  you  grant  me  an  exception  ? 

"The  Court:  Certainly." 

It  is  a  fundamental  general  rule  of  evidence  that  a  witness 
must  confine  his  testimony  to  matters  within  his  personal 
knowledge  and  also  that  he  should  not  testify  to  conclusions 
of  fact  or  of  law.  Whether  a  question  calls  for  hearsay  evi- 
dence or  for  conclusions  is  frequently  dependent  upon  other 
facts  and  circumstances  affecting  the  witness  and  his  personal 
knowledge  of  the  subject  under  consideration.  The  knowl- 
edge of  the  witness  Ross  as  to  whether  Menton  bad  authority 
from  the  firm  of  Ross  Lumber  Company  to  sign  the  indorse- 
ment on  the  check  depended,  among  other  things,  upon  whether 
any  person  other  than  the  witness  had  authority  to  authorize 
such  an  indorsement.  If  the  question  had  been  specifically 
objected  to  on  the  ground  that  it  called  for  hearsay  evidence 
and  for  a  conclusion,  it  might  have  resulted  in  the  People 
showing  that  the  witness  could  speak  of  the  authority  given  to 
Menton  by  his  firm  as  a  fact  and  not  from  hearsay,  or  as  a 
conclusion. 

In  Siveet  v.  Tuttle  (14  N.  Y.  465,  471)  the  x!ourt,  refer- 
ring to  a  question  put  to  a  witness  as  follows :  "  On  the  part 
and  behalf  and  for  whom  were  the  services  tendered,"  say: 
^^  The  question  did  not  call  for  an  opinion,  and,  therefore,  was 
not  open  to  objection  on  that  ground.  The  fact  which  it  called 
for  may  have  been  a  conclusion  deducible  from  other  special 
facts,  but  this  could  not  well  appear  until  the  question  was 
answered  and  the  examination  then  pushed  somewhat  further. 
After  the  inquiry  was  answered  the  plaintiff  had  a  right,  if 
he  pleased,  to  cross-examine,  and  it  might  thus  have  appeared 
that  the  fact  stated  by  the  witness  was  a  mere  deduction  of  his 
own  mind  from  the  special  circumstances  of  the  transaction.'' 

In  Nicolay  v.  linger  (80  N.  Y.  54,  67)  the  court  say,  "  It  is 
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not  difficult  to  see  that  it  is  entirely  competent  to  prove  under 
some  circumstances  as  a  fact  what  under  others  might  be 
regarded  as  a  mere  conclusion  of  law  and  would  be  clearly  in- 
admissible. There  are  cases  which  hold  that  where  the  ques- 
tion involves  a  fact  clearly  within  the  knowledge  of  the  wit- 
ness^ and  not  the  expression  of  an  opinion  upon  facts  proven, 
it  is  admissible.  (De  Wolf  v.  Williams,  69  N.  Y.  621 ;  Knapp 
V.  Smith,  27  id.  277;  Sweet  v.  Tuttle,  14  id.  465;  Davis  v. 
Peck,  64  Barb.  426.)  " 

No  objection  whatever  was  made  to  the  question  when  it 
was  asked  of  the  witness,  and  although  the  court  gave  the 
defendant  an  exception  as  we  have  shown,  a  reference  to  the 
discussion  between  the  court  and  the  counsel  for  the  defend- 
ant shows  beyond  controversy  that  the  defendant  did  not  at 
any  time  object  to  the  question  upon  any  ground  other  than 
that  it  was  asked  by  the  court  instead  of  the  district  attorney. 
It  further  conclusively  appears  in  the  record  that  the  defend- 
ant did  not  claim  that  Menton  had  ever  received  any  authority 
from  the  Ross  Lumber  Company  to  indorse  its  name  on  the 
back  of  the  check  except  through  C.  Edward  Ross,  the  witness 
who  was  being  examined.  Defendant,  therefore,  could  not 
have  been  prejudiced  by  the  question  and  answer  even  if  he 
had  properly  objected  thereto. 

That  the  defendant's  counsel  did  not  intend  to  object  to  the 
question  on  the  ground  that  it  calls  for  hearsay  evidence  or 
for  a  conclusion  is  further  shown  by  his  contention  in  this 
court.  In  his  brief  it  is  stated :  "  The  attention  of  the  learned 
court  is  called  to  the  following  exception  on  page  12,  folio  36 ; 
*  *  *  on  page  13  at  folio  39  the  exception  taken  there 
was  a  good  one.  The  attitude  of  the  court  and  its  expression 
are  not  justified. 

These  references  are  to  the  exceptions  taken  in  connection 
with  the  questions,  answers  and  subsequent  discussions  which 
we  have  quoted  herein.     No  other  reference  is  made  to  such 
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exceptions  by  the  defendant's  counsel  in  his  brief,  except  that 
in  connection  with  a  statement  that  the  defendant  had  not 
had  a  fair  trial  he  says :  "  It  will  be  observed  that  up  to  this 
time  a  great  percentage  of  the  questions  of  the  prosecution 
have  been  put  by  the  court."  No  error  was  committed  on 
the  trial  that  requires  a  reversal  of  the  judgment  The  judg- 
ment of  conviction  should  be  ajBSrmed. 

CuLLEN,  Ch.  J.,  Gray,  O'Brien,  Werner  and  Willabd 
Bartlett,  J  J.,  concur;  Vann^  J.,  absent. 

Judgment  of  conviction  affirmed. 
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SUPREME  OOUBT-APP.  DIVISION-POUBTH  DBP., 
Nov.  12,  1907. 

THE  PEOPLE  V.  BYRON  D.  GIBSON  AND  WILLIAM 
B.  JACKSON. 

(122  App.  Div.  69.) 

(1).    Bbibebt — Statute  of  Limitations. 

A  criminal  prosecution  for  bribery  is  not  barred  by  the  expira- 
tion of  more  than  five  years  from  the  time  of  the  agreement  to 
receive  the  bribe  and  the  defendant's  action  thereunder,  if  the 
bribe  itself  was  paid  within  five  years  prior  to  the  finding  of  the 
indictment. 

(2).    Same. 

Although  the  asking  of  a  bribe  by  members  of  a  board  of  super- 
visors to  influence  their  official  action,  the  agreement  to  receive 
the  bribe,  the  voting  for  the  proposition  desired  and  the  actual 
receiving  of  the  money  are  each  a  separate  crime,  they  may  also 
be  regarded  as  constituting  a  single  criminal  transaction  of  which 
receiving  the  money  is  the  consummating  act,  and  if  this  took 
place  within  five  years  of  the  indictment  the  Statute  of  Limitations 
has  not  run. 

Appeal,  by  the  defendants,  Byron  D.  Gibson  and  another, 
from  a  judgment  of  the  Supreme  Court,  rendered  on  the  22d 
day  of  September,  1906,  upon  the  verdict  of  a  jury  after  a  trial 
in  the  county  of  Wyoming,  convicting  the  defendants  of  the 
crime  of  bribery  and  sentencing  them  to  the  State's  prison  at 
Auburn  for  the  term  of  five  years,  and  also  from  an  order 
made  on  the  30th  day  of  April,  1906,  overruling  the  defend- 
ants' demurrer  to  the  indictment,  the  exceptions  taken  to  the 
admission  and  rejection  of  evidence,  to  the  charge  and  refusal 
to  charge  by  the  trial  judge,  and  also  to  the  refusal  to  grant  a 
new  trial  because  the  verdict  was  contrary  to  or  against  the 
weight  of  the  evidence. 

The  defendants  were  indicted  on  the  27th  day  of  March, 
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1906,  for  having  received  a  bribe  on  or  about  the  25th  day  of 
June,  1901,  which  was  intended  to  influence  and  did  influence 
their  action  in  the  board  of  supervisors  of  Erie  county,  of  which 
they  were  members.  The  contention  on  the  part  of  the  defend- 
ants is  that  such  crime,  if  any,  conmiitted  by  them  was  com- 
mitted more  than  five  years  before  the  indictment  was  found, 
and,  therefore,  was  outlawed  or  barred  by  the  Statute  of  Lim- 
itations ;  also,  that  the  exceptions  taken  present  reversible  error ; 
and,  further,  that  the  verdict  was  contrary  to  and  against  the 
weight  of  the  evidence. 

Willard  H.  Tichnor,  for  the  appellants. 

Frank  A.  Abbott,  District  Attorney,  for  the  respondeiit 

McLennan^  P.  J. : 

Upon  the  merits  and  after  a  careful  examination  of  the  entire 
evidence  we  think  the  jury  were  justified  in  finding  that  the  de- 
fendants were  guilty  of  having  asked  for,  agreed  to  receive, 
and  in  fact  did  receive,  a  bribe  which  influenced  their  action  as 
members  of  the  board  of  supervisors  of  Erie  county.  We  are 
also  constrained  to  hold  that  no  ruling  of  the  learned  trial  court 
as  to  the  admission  or  rejection  of  evidence,  or  as  to  the  charge 
or  refusal  to  charge  as  requested,  was  error,  or  at  least  sucli 
as  should  disturb  the  finding  of  the  jury  upon  the  main  issues 
involved.  Upon  the  merits  we  conclude  that  the  defendants  had 
a  fair  trial,  and  that  their  rights  were  reasonably  protected 
by  the  rulings  of  the  learned  trial  judge. 

This  leads  us  only  to  consider  whether  the  demurrer  to  the 
indictment  should  not  have  been  sustained,  because,  as  it  is 
alleged,  it  appears  upon  the  face  of  the  indictment  that  the  ask- 
ing for  a  bribe,  the  agreement  to  receive  a  bribe,  and  the  action 
of  the  defendants  thereunder  and  in  pursuance  of  such  ask- 
ing and  agreement  having  taken  place  more  than  five  years  be- 
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fore  the  indictment  was  found,  the  crime  was  outlawed,  not- 
withstanding the  sum  paid  in  consummation  of  such  crime 
was  paid  within  the  five  years  previous  to  the  finding  of  the 
indictment.  Under  the  statute  *  it  is  undoubtedly  a  crime  for 
an  ofScial,  such  as  were  the  defendants,  to  ask  for  a  bribe.  It 
is  equally  a  crime  for  such  officials  to  agree  to  receive  a  bribe 
to  influence  their  official  action.  In  the  case  at  bar,  both 
of' those  acts,  the  asking  for  and  the  ajjreement  to  receive,  and 
the  action  of  the  defendants  pursuant  to  such  agreement,  oc- 
curred more  than  five  years  previous  to  the  indictment,  and 
if  that  were  all,  clearly  such  crime  was  barred  by  the  five- 
year  Statute  of  Limitations.*  But  it  is  alleged  in  the  indict- 
ment that  such  bribe  was  actually  received  within  the  five 
years  previous  to  the  indictment,  and  so  it  is  urged  that  the 
date  of  receiving  the  bribe  was  the  date  when  the  crime  was 
consummated,  and  so  the  crime  was  not  barred  by  the  statute. 
We  think  this  is  the  logical  and  sensible  conclusion  to  be 
reached,  that  all  the  circumstances  enumerated,  to  wit,  the  ask- 
ing for  the  bribe,  the  agreement  to  receive  the  bribe,  the  voting 
for  the  proposition  desired  and  the  receiving  of  the  bribe,  all 
constituted  one  single  transaction,  and  that  the  receiving  was  the 
consummation  of  the  wicked  scheme  inaugurated  by  the  asking, 
and  that  the  act  which  constituted  the  consummation  of  the  act 
being  within  the  five  years,  it  is  entirely  immaterial  that  the 
initiative  of  such  crime  originated  months  or  even  years  be- 
fore. It  is  undoubtedly  true,  as  suggested  by  the  able  counsel 
for  the  appellants,  that  they  could  have  been  indicted  for  asking 
for  a  bribe  which  would  influence  their  action  as  supervisors, 
and  equally  so  if  they  had  entered  into  an  agreement  by  which 
they  were  to  receive  any  consideration  for  their  action  as  super- 
visors. But  we  think  the  People  had  the  right  to  put  those  acts 
together  and  declare  that  the  asking,  the  agreemnt  and  the  re- 

♦  See  Penal  Code,  §  72.— [Rep. 
♦  See  Code  Crim.  Proc.  §  142.— [Rep. 
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ceiving  constituted  one  crime,  to  wit,  the  crime  of  bribery,  and 
that  the  receiving,  which  was  the  consummating  act,  having  been 
performed  within  the  five  years,  the  whole  wicked  transaction 
was  saved  from  the  defense  of  the  Statute  of  Limitations. 

In  the  case  at  bar  there  is  hardly  a  pretense  made  that  the  de- 
fendants are  not  guilty  upon  the  merits  of  the  crime  with  which 
they  are  charged.  Indeed  the  agreement  dated  "  Buffalo, 
March,  25,  1901,"  signed  by  Conover,  the  contractor,  the  au- 
thenticity of  which  is  not  disputed,  would  seem  to  put  that 
question  beyond  dispute.  In  that  agreement  it  is  said :  "  It  is 
understood  between  R.  J.  Conover,  Chas.  N.  Brayton,  Wm.  B. 
Jackson  &  Byron  D.  Gibson  that  sixty-seven  cents  per  body 
from  the  North  St.  Cemetery  shall  be  divided  equally  between 
them ;  payment  to  be  made  as  fast  as  warrants  are  paid." 

A  balder  case  of  bribery  or  corrupt  agreement  between  officials 
could  hardly  be  imagined.  And  further,  the  documentary  evi- 
dence clearly  shows  that  such  officials  received  the  percentage 
provided  for  by  such  agreement. 

It  is  hardly  seriously  contended  that  any  ruling  made  by  the 
court,  even  if  technically  erroneous,  could  have  influenced  the 
jury  in  reaching  the  conclusion  which  they  did  upon  that 
proposition.  In  other  words,  the  evidence,  practically  uncontra- 
dicted, leads  most  unerringly  to  the  conclusion  that  the  de- 
fendants, as  members  of  the  board  of  supervisors  of  Erie  county, 
received  or  were  promised  certain  moneys  in  order  to  support 
and  put  through  a  certain  resolution  pending  before  such  board, 
which  would  inure  to  their  benefit  and  under  which,  if  passed, 
they  were  to  be  the  chief  beneficiaries.  The  vouchers,  the  let- 
ters, practically  every  item  of  evidence  which  is  of  record  and 
which  is  uncontradicted,  establishes  that  fact  beyond  a  cavil  of 
doubt. 

We  conclude  that  the  asking  for  a  bribe  by  the  defendants, 
the  agreement  on  their  part  to  receive  a  bribe,  and  the  receiv- 
ing of  such  bribe,  constituted  one  transaction,  and  that  the  overt 


Digitized  by 


Googk 


PEOPLE  V.  GIBSON  AND  JACKSON.  427 

act,  to  wit,  the  receiving  of  the  bribe,  having  occurred  within 
five  years  previous  to  the  finding  of  the  indictment,  the  Statute 
of  Limitation  did  not  prevent  an  indictment  and  punishment  for 
the  offense.  It  would  seem  that  we  might  as  well  repeal  the 
statute  which  seeks  to  prevent  the  crime  of  bribery  as  to  hold 
that  an  agreement  to  pay  to  an  official  which  shall  influence  his 
vote,  may  outlaw  and  cease  to  be  an  offense  in  case  the  date 
of  payment  is  sufficiently  long  postponed.  The  payment  is  the 
overt  act  which  is  the  consummation  of  the  crime,  and  we  think 
that  the  statute  only  commences  to  run  from  the  date  of  such 
act. 

We  conclude  that  the  defendants'  demurrer  to  the  indictment 
was  properly  overruled,  that  no  error  requiring  a  reversal  of  the 
judgment  is  presented  by  any  rulings  of  the  court,  and  that  the 
verdict  of  the  jury  finding  the  defendants  guilty  of  the  crime 
charged  in  the  indictment  was  amply  supported  by  the  evidence, 
and  as  a  result  we  conclude  that  the  judgment  and  order  ap- 
pealed from  should  be  affirmed. 

All  concurred. 

Judgment  of  conviction  and  order  overruling  demurrer  af- 
firmed. 
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SUFBEME  COUBT— AFP.  DIVISION— FIBSTDEFABTMENT, 

Oct.  26,  1907. 

THE  PEOPLE  V.  JOHN  BLAKE. 

(121  App.  Div.  613.) 

(1).    MiSDEMEANOB — ^Penal  Code — SECTIONS  364,  438  and  438a. 

When  on  the  trial  of  an  indictment  for  a  violation  of  sections 
864,  438  and  438a  of  the  Penal  Code  by  selling  water  which  was 
not  Poland  spring  water  in  bottles  bearing  that  label,  the  de- 
fendant in  his  own  behalf  has  testified  that  he  did  not  haye  any 
clerk  whom  he  directed  to  sell  water  other  than  Poland  water 
out  of  Poland  water  bottles,  it  is  not  error  to  allow  the  defendant's 
clerk  to  contradict  that  statement.  Such  testimony  is  admissible 
not  only  to  contradict  the  defendant,  but  as  bearing  upon  hia 
intent  and  rebutting  any  claim  of  mistake  or  accident 

(2).    Same — Statute  of  Limitations — Indictment. 

The  Statute  of  Limitations  requiring  an  indictment  for  a  mis- 
demeanor to  be  presented  to  the  grand  Jury  within  two  years  after 
the  commission  of  the  crime  may  be  waived  by  a  failure  to  take 
the  specific  objection  at  trial. 

(3).    Same. 

Motions  in  arrest  of  Judgment  or  to  set  aside  a  verdict  as 
against  the  evidence  and  the  weight  of  evidence  or  for  a  new 
trial  upon  the  minutes  do  not  raise  the  objection  that  the  Statute 
of  Limitations  has  run. 

(4).    Same. 

(Per  Pattebson,  P.  J.):  Although  an  indictment  for  a  mis- 
demeanor has  not  been  found  within  two  years,  there  is  a  pre- 
sumption nevertheless  that  the  court  has  Jurisdiction,  and  the 
burden  is  upon  the  defendant  to  show  that  the  delay  was  not 
caused  by  his  absence  from  the  State,  such  period  being  deducted 
from  the  time  of  the  statute  by  virtue  of  section  143  of  the  Code 
of  Criminal  Procedure. 

Lambebt  and  Houohton,  JJ.,  dissented,  with  opinion. 

Appeal  by  the  defendant,  John  Blake,  from  a  judgment  of 
the  Court  of  General  Sessions  of  the  Peace  in  and  for  the  county 
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of  New  York,  rendered  on  the  29th  day  of  November,  1905, 
convicting  the  defendant  of  a  misdemeanor,  and  also  from  two 
orders  respectively  denying  the  defendant's  motions  for  a  new 
trial  and  in  arrest  of  judgment. 

Francis  I.  Oshome,  for  the  appellant 

Robert  C.  Taylor,  for  the  respondent 

McLaughlin,  J.: 

The  defendant  was  convicted  of  a  misdemeanor  and  he  ap- 
peals from  the  judgment  of  conviction  and  orders  denying  mo- 
tion to  set  aside  the  Terdict  and  for  a  new  trial  and  in  arrest 
of  judgment 

The  indictment  under  which  the  conviction  was  obtained 
charged  him  with  having  violated  sections  364,  438  and  438a 
of  the  Penal  Code,  in  that  on  the  18tb  day  of  March,  1902,  he 
knowingly  and  fraudulently  exposed  for  sale  and  sold  as  Poland 
spring  water,  in  bottles  bearing  the  Poland  water  labels  and 
trade  marks,  water  which  was  not  Poland  spring  water. 

The  judgment  of  conviction  is  attacked  principally  upon  two 
grounds,  which  will  be  considered  in  the  order  named,  (1)  that 
the  learned  recorder  erred  at  the  trial  in  admitting,  against 
defendant's  objection,  certain  testimony;  and  (2)  that  the  in- 
dictment was  not  found  within  two  years  after  the  alleged  crime 
was  committed. 

First.  At  the  trial  the  People  called  as  a  witness  one  Rosston, 
who,  after  stating  that  he  was  employed  by  the  defendant  from 
the  middle  of  November,  1899,  until  March,  1901,  during  which 
period  he  sold  mineral  waters,  was  asked  to  state  whether  he 
sold  to  customers  water  from  Poland  water  bottles,  bearing 
Poland  water  labels,  which  was  not  Poland  water.  The  question 
was  objected  to  by  defendant's  counsel,  and  the  objection  sus- 
tained.   After  the  People  had  rested,  defendant  was  called  as  a 
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witness  in  his  own  behalf,  and  on  direct  examination  he  tes- 
tified that  he  did  not  have  any  clerk  whom  he  directed  to  sell 
"  any  water  than  Poland  Water  out  of  Poland  Water  bottles.'* 
On  cross-examination,  referring  to  the  testimony  he  had  thus 
given,  he  stated :  "  Mr.  Osborne  asked  me  did  I  ever  instruct 
any  clerk  to  sell  Hygeia  W^ater  as  Poland  Water  and  I  answered 
^  No.'  That  is  correct.''  He  was  then  interrogated  as  to  di- 
rections given  to  the  witness  Kosston  and  denied  that  he  had 
directed  him  to  refill  Poland  water  bottles  with  other  water 
and  sell  it  as  Poland  water,  or  that  he  knew  that  any  such 
practice  prevailed  in  the  establishment  of  which  he  had  charge- 
After  the  defendant  had  rested,  Rosston  was  recalled  and  per- 
mitted, against  defendant's  objection,  to  contradict  his  state- 
ment, testifying  that  defendant  had  instructed  him  to  refill  Po- 
land bottles  with  other  water  and  to  sell  the  same  as  Poland 
water,  and  that  he  knew  of  other  instances  in  which  he  had 
given  such  instructions. 

I  think  this  testimony  was  admissible.  The  defendant  had 
denied  giving  Rosston  or  any  of  his  employees  instructions  to 
refill  the  Poland  water  bottles  with  other  water  and  sell  the  same 
as  Poland  water.  It  was  admissible  for  the  purpose  of  con- 
tradicting defendant's  testimony.  {Blossom  v.  Barrett,  37 
K  Y.  434 ;  People  v.  Schuyler,  106  id.  298 ;  People  v.  Barone, 
161  id.  461,  14  N.  Y.  Grim.  35;  Squier  v.  Hanover  Fire  Ins. 
Co.,  162  id.  552.)  It  was  not  only  admissible  for  this  purpose, 
but  I  think  it  was  admissible  as  bearing  upon  the  defendant's 
intent  and  rebutting  any  claim  of  mistake  or  accident  as  to  the 
sale  specified  in  the  indictment.  {People  v.  Everhardl,  104 
K  Y.  591,  6  N.  Y.  Grim.  231 ;  People  v.  Molineux,  168  id.  264, 
16  N.  Y.  Grim.  281 ;  People  v.  Doty,  175  id.  164,  17  N.  Y. 
Grim.  366;  People  v.  DoUn,  186  id.  4,  20  N.  Y.  Grim.  4.) 

This  brings  us  to  the  consideration  of  the  main  question  ar- 
gued on  the  appeal,  viz.,  that  the  indictment  was  not  found 
within  two  years  after  the  commission  of  the  crime  for  which 
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defendant  has  been  convicted.  The  Code  of  Criminal  Proce- 
dure provides  that  an  indictment  for  a  misdemeanor  must  be 
found  within  two  years  after  its  commission  (§  142),  and  that 
an  indictment  is  found  when  duly  presented  by  the  grand  jury 
in  open  court  and  there  received  and  filed.  (§  144.)  The 
misdemeanor  for  which  the  defendant  was  indicted  and  con- 
victed was  committed  on  the  18th  of  March,  1902.  The  in- 
dictment was  not  filed  until  May  25,  1904,  more  than  two  years 
thereafter.  The  defendant's  objection,  therefore,  to  the  validity 
of  the  judgment  of  conviction  is  good  if  he  is  in  a  position  to 
raise  the  question.  At  the  opening  of  the  argument  of  the 
appeal  before  us  the  learned  district  attorney  asked  permission 
to  file  with  and  have  considered  as  a  part  of  the  record  on  the 
appeal  certified  copies  of  certain  papers  which  he  claimed 
showed  that  the  prosecution  of  the  defendant  for  the  crime  of 
which  he  had  been  convicted  was  originally  instituted  in  the 
Court  of  Special  Sessions,  and  that  the  defendant  moved  to  have 
the  same  transferred  to  the  Court  of  General  Sessions,  and 
included  in  his  motion  papers  was  a  stipulation,  signed  by 
himself  and  his  counsel,  that  if  such  motion  were  granted  he 
would  not  plead  in  that  court  or  raise  the  question  that  the  in- 
dictment was  not  found  within  the  time  prescribed  in  section 
142  of  the  Code  of  Criminal  Procedure;  that  the  motion  was 
granted  upon  that  condition,  the  stipulation  being  incorporated 
in  and  made  a  part  of  the  order ;  that  the  Statute  of  Limitations 
had  not  then  run,  and  did  not  until  nine  days  thereafter.  This 
court,  however,  refused  to  receive  such  papers  or  to  consider 
them  upon  the  appeal,  deeming  it  the  better  practice  in  a 
criminal  case  that  the  question  sought  to  be  reviewed  should  be 
determined  solely  from  the  record.  Therefore,  in  passing  upon 
the  question  of  whether  the  judgment  ought  to  be  reversed  be- 
cause the  Statute  of  Limitations  had  run  at  the  time  the  indict- 
ment was  found,  I  do  so  simply  from  what  appears  in  the  record 
alone. 
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I  am  of  the  opinion  that  the  defendant  is  not  in  a  position  to 
raise  that  question.  At  the  opening  of  the  trial  the  defendant's 
counsel  moved  to  dismiss  the  indictment  upon  the  ground  that  it 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action,  at 
the  same  time  saying :  "  I  do  not  wish  to  discuss  it.  I  am 
limited  by  the  agreement  which  I  wish  to  hand  up  to  your 
Honor,  and  I  do  not  wish  to  go  outside  of  that  agreement  in 
making  my  motion,"  to  which  the  court  responded :  "  I  think 
you  are  precluded  by  this  stipulation,"  and  the  counsel  teplied : 
"  You  think  I  am? "  To  which  the  court  said:  "  Yes."  No 
exception  was  taken  to  this  ruling,  the  defendant's  counsel  ap- 
parently acquiescing  therein.  What  the  agreement  was  to  which 
counsel  referred  the  record  fails  to  disclose.  Thereupon  the 
trial  proceed  without  a  suggestion  that  the  Statute  of  Limi- 
tations had  run,  or  that  the  indictment  had  not  been  found  in 
time.  Nor  was  that  question  raised  or  even  suggested  at  the 
close  of  the  People's  case.  After  the  People  had  rested,  defend- 
ant's counsel  moved  to  dismiss  the  indictment  upon  the  ground 
that  the  facts  given  in  evidence  did  not  consitute  a  crime ;  that 
there  was  no  evidence  that  the  defendant  had  committed  an 
offense;  that  the  People's  testimony  tended  to  show  that  on 
the  eighteenth  of  March  certain  men  went  into  the  store  and 
ordered  Poland  water;  "got  some  water;  took  it  to  a  chemist 
and  analyzed  it,  and  upon  the  chemist's  analysis,  that  was  not 
Poland  Water;  that  is  the  long  and  short  of  this  case."  A 
further  discussion  took  place,  to  the  effect  that  the  water  was 
sold  by  a  clerk,  and  that  the  defendant  could  not  be' held  re- 
sponsible unless  he  participated  in  the  act.  The  court  denied 
the  motion,  and  then  a  further  motion  was  made  to  direct  the 
jury  to  acquit,  on  the  ground  that  the  evidence  was  not  suffi- 
cient and  did  not  prove  the  allegations  set  out  in  the  indictment. 
The  motions  were  denied,  and  thereupon  defendant  entered  into 
his  defense.  No  motion  was  made  at  the  close  of  the  entire 
case,  nor  was  any  request  made  to  have  the  jury  instructed  with 
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reference  to  the  Statute  of  Limitations,  or  any  sn^estion  made 
by  defendant's  counsel  that  the  defendant  could  not  be  convicted 
because  more  than  two  years  had  elapsed  after  the  commission 
of  the  crime  when  the  indictment  was  found.  After  the  verdict 
had  been  rendered,  the  defendant  moved  that  it  be  set  aside 
as  against  the  weight  of  evidence  and  upon  all  the  ground  spec- 
ified in  the  Code.  There  was  also  a  motion  for  a  new  trial  upon 
the  minutes  upon  all  the  statutory  grounds,  and  for  an  arrest  of 
judgment,  but  in  none  of  these  motions  was  there  a  suggestion 
about  the  Statute  of  Limitations.  ^  It  is  possible  that  that  ques- 
tion was  not  raised  for  the  reason  stated  by  counsel  at  the  be- 
ginning of  the  trial,  but  of  this  the  record  is  silent.  Whatever 
the  reason  may  have  been,  the  fact  remains  that,  so  far  as  the 
record  shows,  the  Statute  of  Limitations  was  not  specifically 
raised,  and  not  having  been  raised  I  do  not  see  how  the  court 
on  appeal  can  pass  upon  the  question. 

The  question  is  quite  similar  to  the  one  raised  in  People  v. 
Austin  (63  App.  Div.  382 ;  affd.  on  opinion  of  Hibschbekg,  J., 
170"  N.  Y.  686.)  In  that  case  the  defendant  was  indicted  for 
a  murder  committed  some  fourteen  years  before  the  indictment 
was  found.  He  was  convicted  of  manslaughter — an  indictment 
for  which  must  be  found  within  five  years  (Code  Crim.  Proc. 
§  142),  and  the  question  as  to  whether  the  statute  applied 
merely  to  the  finding  of  the  indictment  or  was  a  complete  bar  to 
the  conviction  was  raised  for  the  first  time  on  appeal 

Mr.  Justice  Hibschberg^  after  reviewing  the  authorities  on 
either  side  of  the  question,  said.  "  This  brief  reference  to  the 
conflicting  decisions  upon  the  subject  is  made  because,  as  has 
been  said,  it  involves  the  only  point  argued  upon  the  appeal; 
but  we  do  not  feel  called  upon  to  decide  the  question  in  this  case, 
inasmuch  as  it  does  not  appear  to  have  been  properly  raised  in 
the  court  below.  *  *  *  The  point  could  only  be  raised  by 
proof  upon  the  trial  under  the  plea  of  not  guilty  (People  v. 
28 
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Durrin,  2  N.  Y.  Crim.  Rep.  328,  and  cases  cited)  and  by  some 
appropriate  motion  or  request  to  charge." 

The  Court  of  Appeals  has  recently  adhered  to  the  doctrine 
that  even  in  a  criminal  case  a  question  of  law  will  not  be  con- 
sidered on  appeal  unless  raised  at  the  trial  by  an  exception. 
{People  V.  Uuson,  187  N.  Y.  97,  20  K  Y.  Crim.  336.)  In  the 
case  last  ci^ed  the  defendant  was  indicted  for  manslaughter, 
but  was  convicted  of  assault.  The  Appellate  Division  reversed 
the  judgment  upon  questions  of  law  only,  the  opinion  indicating 
the  ground  was  that  manslaughter  negatives  the  idea  of  an  in- 
tent to  kill,  while  it  is  an  essential  element  in  the  crime  of  as- 
sault in  the  first  degtee.  (114  App.  Div.  693.)  The  Court 
of  Appeals  held  that  neither  it  nor  the  Appellate  Division  had 
power  to  consider  this  question,  since  it  had  not  been  raised 
by  an  exception.  The  order  of  the  Appellate  Division  was  re- 
versed and  the  judgment  of  conviction  aflSrmed.  Judge  Vann, 
in  delivering  the  opinion,  in  which  all  concurred,  said :  "  That 
was  a  question  of  law,  but  it  was  not  raised  by  any  exception. 
No  court  can  create  any  error  of  law  by  certifying  that  there 
is  one,  and  a  question  of  law  in  a  criminal  case,  prosecuted  by 
indictment,  can  be  raised  only  by  an  exception.  *  *  * 
There  is  no  exception  in  the  record  to  justify  the  reversal. 
*  *  *  There  was  no  motion  made  at  the  close  of  the  evi- 
dence that  the  court  should  advise  an  acquittal,  or  that  the 
defendant  should  be  discharged.  There  was  no  exception  to  the 
charge  that  the  jury  could  convict  of  assault  in  the  first  de- 
gree and  no  request  made  to  charge  upon  that  subject.  When 
the  case  was  submitted  to  the  jury,  therefore,  the  defendant 
was  in  the  attitude  of  consenting  that  they  might  pass  upon  the 
evidence     *     *     *     ." 

The  motion  in  arrest  of  judgment  brought  up  only  the  juris- 
diction of  the  court  over  the  subject-matter  of  the  indictment, 
which  is  not  disputed,  and  the  question  whether  the  facts  stated 
in  the  indictment  constitute  a  crime.    {People  v.  Huson,  supra,) 
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The  motion  to  set  aside  the  verdict  as  against  the  evidence 
and  the  weight  of  evidence  did  not  raise  the  question,  nor  did 
the  motion  for  a  new  trial  upon  the  minutes  upon  all  the  stat- 
utory grounds.  The  defendant,  not  having  raised  the  question 
at  the  trial,  cannot  now  be  heard  upon  the  subject.  Other 
errors  are  alleged,  especially  in  the  exclusion  of  evidence ;  but, 
after  an  examination  of  the  record,  I  do  not  think  any  of  them 
would  justify  a  reversal  of  the  judgment. 

The  defendant  had  a  fair  trial ;  the  evidence  established  his 
guilt,  and  I  think  the  judgment  of  conviction  and  orders  ap- 
pealed from  should  be  aflSrmed. 

Laughlin,  J.,  concurred ;  Lambebt  and  Houghton,  JJ.,  dis- 
sented. 

Patterson,  P.  J. : 

The  aflBrmance  of  this  judgment  is  upon  the  ground  that  the 
question  of  the  Statute  of  Limitations  was  not  specifically  raised 
at  the  trial ;  and  not  having  then  been  raised,  it  cannot  be  con- 
sidered in  the  first  instance  on  appeal  from  the  judgment  en- 
tered upon  the  verdict  of  the  jury. 

I  concur  in  this  view.  It  is  undoubtedly  a  general  rule  in 
this  State  that  questions  of  law  in  criminal  cases  can  only  be 
raised  by  exceptions  {People  v.  Huson,  187  N.  Y.  97,  20  N.  Y. 
Crim.  336)  ;  but  that  rule  is  not  of  universal  application;  for, 
as  was  said  in  People  v.  Bradner  (107  id.  4) :  "  If  the  record 
discloses  upon  its  face  that  the  court  had  no  jurisdiction 
*  *  *  or  some  other  defect  in  the  proceedings  which  could 
not  be  waived  or  cured  and  is  fundamental,  it  would,  as  we  con- 
ceive, be  the  duty  of  an  appellate  tribunal  to  reverse  the  pro- 
ceedings and  conviction,  although  the  question  had  not  been 
formally  raised  in  the  court  below  and  was  not  presented  by  any 
ruling  or  exception  on  the  trial."  In  the  record  in  the  case  now 
before  us  it  appears  that  at  the  time  the  indictment  was  filed 
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more  than  two  years  had  elapsed  since  the  commission  of  the 
offense  with  which  the  defendant  was  charged.  It  is  now  urged 
by  the  respondent  that  inasmuch  as  the  attention  of  the  court 
was  not  called  specifically  to  that  fact,  the  defendant  must  be  re- 
garded as  having  waived  the  protection  of  the  Statute. 

While  it  is  true  that  the  date  named  in  the  indictment  is  in 
some  respects  immaterial,  yet  if  the  proof  showed  that  the  in- 
dictment was  found  two  years  and  some  months  after  the  com- 
mission of  the  alleged  offense  and  the  defendant  was  during 
the  whole  of  that  time  within  the  State  of  New  York,  a  juris- 
dictional question  might  have  arisen.  The  statute  requires 
that  an  indictment  miLst  be  found  within  two  years  after  a 
misdemeanor  is  committed.  The  Statute  of  Limitations  in  a 
criminal  case  differs  materially  from  that  applying  to  civil 
actions.  It  is  in  effect  a  statute  of  oblivion  (Whart.  Cr.  PI.  & 
Pr.  [8th  ed.]  §  316)  ;  it  banishes  the  offense  from  legal  memory 
and  extinguishes  for  all  purposes  of  prosecution  what  otherwise 
would  be  a  punishable  criminal  offense.  But  section  142  of 
the  Code  of  Criminal  Procedure  must  be  considered  in  connec- 
tion with  section  143  of  that  Code  which  provides  among  other 
things  that  "  no  time  during  which  the  defendant  is  not  an  in- 
habitant of  or  usually  resident  within  the  State  or  usually  in 
personal  attendance  upon  business  or  employment  within  the 
State  is  part  of  the  limitation,"  and  it  seems  to  me  that  it  was 
necessary  for  the  defendant  to  show  that  the  last-mentioned  sec- 
tion did  not  apply.  There  is  a  presumption  that  the  indictment 
was  properly  found  by  the  grand  jury  and  that  the  trial  court 
had  jurisdiction.  That  presumption  is  not  overcome  by  the 
proof  in  this  record.  Jurisdiction  of  the  subject-matter  means 
the  power  lawfully  conferred  to  deal  with  the  particular  subject 
involved  in  a  particular  action  in  a  civil  court  or  of  a  particular 
offense  charged  in  an  indictment  in  a  criminal  prosecution.  In 
the  latter  case  the  question  now  presented  could  only  be  raised 
at  the  trial  on  a  plea  of  not  guilty  and  on  proof  of  the  facts. 
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Has  a  criminal  court  jurisdiction  to  proceed  to  judgment  where 
it  appears  in  the  evidence  that  there  is  no  indictable  offense  be- 
fore it?  That  situation  may  involve  not  only  jurisdiction  of 
the  person  but  it  may  be  argued  also  involves  the  subject  of  the 
indictment,  namely,  an  offense  which  is  obliterated,  so  far  as  a 
criminal  prosecution  is  concerned.  But  that  question  is  not 
raised  by  this  record  for  the  reason,  as  said  before,  that  the 
proof  fails  to  overcome  the  presumption  of  jurisdiction. 

Lambebt^  J.  (dissenting) : 

I  am  unable  to  concur  in  the  conclusion  reached  by  a  majority 
of  this  court,  that  a  man  may  he  convicted  of  a  misdemeanor, 
where  the  indictment  upon  its  face,  in  full  accord  with  the  es- 
tablished facts,  shows  that  the  alleged  crime,  of  the  grade  of 
a  misdemeanor,  was  committed  more  than  two  years  before 
the  finding  of  the  indictment,  and  where  the  defendant  has 
»  challenged  the  conviction  at  every  point  in  the  proceeding. 
Section  142  of  the  Code  of  Criminal  Procedure  provides  that 
an  "  indictment  for  a  misdemeanor  must  be  found  within  two 
years  after  its  commission,"  and  there  is  no  dispute  that  the 
acts  constituting  the  misdemeanor  for  which  the  defendant  has 
been  convicted  occurred  on  the  18th  day  of  March,  1902.  The 
indictment  was  found  on  the  25th  day  of  May,  1904,  and  no 
one  questions  that  had  this  fact  been  called  to  the  attention  of 
the  court  by  an  objection  and  exception,  the  defendant  would 
have  been  entitled  to  a  reversal  of  the  judgment  of  conviction, 
for  the  reason  that  under  the  law  the  defendant,  having  passed 
by  the  two  years  fixed  by  the  statute,  was  not  guilty  of  any 
crime  then  punishable  by  the  laws  of  this  State.  The  facts 
stated  in  the  indictment,  and  supported  by  the  proof,  did  not 
constitute  a  crime  as  against  the  defendant  by  reason  of  the 
fact  that  the  law  had  declared  an  anmesty. 

It  is  not  disputed  that  the  defendant  pleaded  not  guilty  to  the 
charge;  that  he  moved  the  court  to  set  aside  the  verdict,  for  a 
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new  trial,  and  in  arrest  of  judgment,  upon  the  ground  that  the 
facts  charged  in  the  indictment  and  proved  upon  the  trial  did 
not  constitute  a  crime,  and  that  exceptions  were  taken  to  the 
denials  of  these  motions.  But  it  is  contended  that  because  the 
defendant  failed  to  call  the  attention  of  the  court  in  express 
words  to  the  fact  that  the  crime  was  barred  by  the  statute  he 
did  not  raise  on  the  trial  and  is  deprived  of  the  privilege  of 
raising  that  question  upon  this  appeal.  This  case  in  its  peculiar 
facts  stands  alone.  The  defendant  was  first  proceeded  against 
in  the  Court  of  Special  Sessions.  Subsequently  an  order  of 
this  court,  at  Special  Term,  was  secured,  sending  the  case  to  the 
Court  of  General  Sessions,  on  condition  that  the  defendant 
would  enter  into  a  stipulation  not  to  raise  the  defense  of  the 
Statute  of  Limitations,  the  time  being  then  about  to  expire. 
The  defendant  made  this  stipulation,  and  the  grand  jury  having 
found  an  indictment,  he  pleaded  not  guilty  to  the  same  and  went 
to  trial.  At  the  opening  of  the  trial  the  defendant's  counsel 
moved  to  dismiss  the  indictment  upon  the  ground  that  it  did 
not  state  facts  sufficient  to  constitue  a  crime,  at  the  same  time 
adding:  "  I  do  not  wish  to  discuss  it.  I  am  limited  by  the  agree- 
ment which  I  wish  to  hand  up  to  your  Honor,  and  I  do  not  wish 
to  go  outside  of  that  agreement  in  making  my  motion."  To 
this  the  court  responded,  "  I  think  you  are  precluded  by  this 
stipulation."  Counsel  replied,  "  You  think  I  am  ?  "  The  court 
answered  "  Yes."  No  exception  was  taken,  though  it  is  to  be 
observed  that  there  was  no  ruling  upon  the  motion  directly,  but 
merely  the  expression  of  an  opinion  that  the  counsel  was  pre- 
cluded by  the  stipulation. 

It  is  true  that  the  record  before  us  does  not  show  what  this 
stipulation  was;  but  it  is  evident  that  there  was  a  stipulation 
before  the  court,  and  that  this  stipulation  was  permitted  to  pre- 
vent the  defendant  from  more  specifically  calling  to  the  attention 
of  the  court  the  inherent  defect  in  the  indictment.  But  it  can 
hardly  be  doubted  that  a  statute  of  limitations,  in  criminal  cases, 
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has  a  different  effect  than  in  civil  cases.  The  statute  is  read 
into  every  crime,  and  its  says,  in  effect,  that  unless  action  is 
taken  by  the  State  within  the  time  limited  there  is  no  crime 
to  be  punished.  (Bish.  Stat.  Cr.  §  264;  Whart.  Cr.  PL  &  Pr. 
[8th  ed.]  §  316 ;  Vaughn  v.  Congdon,  56  Vt.  Ill,  115 ;  BougJin 
V.  State,  44  Neb.  889,  891.)  It  is  the  same  as  though  the  facts 
had  never  existed,  and  this  issue  is  raised  by  a  plea  of  not 
guilty  and  in  arrest  of  judgment.  (Code  Crim.  Proc.  §  331; 
People  v.  Durrin,  2  N.  Y.  Cr.  Rep.  328.)  In  arrest  of  judg- 
ment the  issue  that  the  facts  stated  do  not  constitute  a  crime 
are  peculiarly  raised.  (Code  Crim.  Proc.  §  331;  People  v. 
Meakim,  133  N.  Y.  214,  219,  8  N.  Y.  Crim.  404;  People  v. 
Wiechers,  179  id.  459,  462,  18  N.  Y.  Crim.  554.) 

When  the  defendant  pleaded  not  guilty  to  the  charge  of  the 
indictment,  and  upon  every  motion  to  dismiss,  or  in  arrest 
of  judgment,  upon  the  ground  that  the  facts  stated  and  proved 
did  not  constitute  a  then  existing  crime  as  against  himself,  he 
raised  the  question  of  the  Statute  of  Limitations,  as  much  as 
though  he  had  in  specific  words  called  the  attention  of  the 
court  to  the  fact  that  the  indictment  was  not  found  within  two 
years  of  the  commission  of  the  offense,  for  in  law  there  was 
no  then  existing  crime  as  shown  by  the  indictment  and  the 
proofs;  and  upon  the  general  objection  that  the  facts  do  not 
constitute  a  crime  the  existence  of  every  fact  necessary  to  con- 
stitute a  crime  is  challenged. 

It  is  probably  true  that  the  defendant,  by  refusing  to  chal- 
lenge the  sufficiency  of  the  indictment,  or  the  proofs  under  it, 
might  be  deemed  to  have  waived  his  rights,  and  he  could  not  be 
heard  to  raise  this  question  for  the  first  time  on  appeal.  (/Sen- 
tenis  V.  Ladew,  140  N.  Y.  463,  466.)  But  it  is  one  thing  to  de- 
liberately refuse  to  raise  a  question  upon  trial,  and  quite  an- 
other to  enter  into  a  stipulation  in  advance  not  to  raise  such 
a  question ;  the  one  is  a  waiver  of  rights,  the  other  is  an  attempt 
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to  interfere  with  the  public  policy  of  the  State,  which  the  courts 
do  not  permit.  Mr.  Chief  Judge  Earl  in  Shapley  v.  Abbott 
(42  N.  Y.  443,  452)  clearly  points  out  this  distinction.  "A 
party  may,"  says  the  learned  jurist,  "  without  trenching  upon 
public  policy,  waive  the  defence  of  usury,  or  of  the  Statute  of 
Frauds,  or  of  the  Statute  of  Limitations,  by  omitting  to  set  up 
the  defence  when  used.  And  he  may  waive  his  statute  exemp- 
tion by  turning  out  exempt  property  when  the  officer  comes 
with  the  execution ;  but  no  case  has  occurred  to  me  in  which  a 
party  can,  in  advance,  make  a  valid  promise  that  a  statute 
founded  in  public  policy  shall  be  inoperative."  Clearly  a  statute 
limiting  the  time  within  which  a  crime  shall  be  punished  is 
founded  in  public  policy,  and  the  defendant  by  moving  to  dis- 
miss the  indictment  on  the  ground  that  it  did  not  state  facts 
necessary  to  constitute  a  crime,  evidenced  an  intention  not  to 
waive  the  sufficiency  of  the  indictment.  Subsequently,  and  after 
the  evidence  showed  that  the  alleged  crime  was  in  fact  com- 
mitted upon  the  date  mentioned  in  the  indictment,  the  same 
question  was  presented,  and  again  in  the  motion  in  arrest  of 
judgment.  The  stipulation  which  was  supposed  to  stand  in  the 
way  of  raising  the  specific  defect  in  the  indictment,  that  it  was 
outside  of  the  time  fixed  by  the  statute,  not  being  binding  upon 
the  defendant,  and  he  having  distinctly  raised  the  question  by 
his  general  challenge  of  the  sufficiency  of  the  indictment  and 
of  the  facts  established  under  it,  I  am  unable  to  understand  how 
this  conviction  may  be  permitted  to  stand.  There  is  no  evi- 
dence of  any  intention  on  the  part  of  the  defendant  to  waive 
any  right,  except  as  this  may  be  gathered  from  the  remarks  of 
counsel  and  the  court  in  reference  to  the  stipulation ;  and  if  we 
get  that  stipulation  out  of  the  case,  and  deal  with  the  matter 
purely  from  the  record  as  it  is  made  in  this  case,  we  shall  cer- 
tainly find  that  the  defendant,  by  his  motions,  raised  the  very 
question  which  is  here  under  consideration,  for  he  did  by  proper 
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motions  ask  to  be  relieved  because  of  the  fact  that  the  facts 
did  not  constitute  a  crime,  as  they  concededly  did  not  in  his 
case  if  the  question  was  raised. 

But  it  is  suggested  that  the  limitation  of  time^  as  fixed  by 
section  142,  is  to  be  read  and  construed  in  connection  with  sec- 
tion 143  of  the  Code  of  Criminal  Procedure,  and  that  it  was 
for  the  defendant  to  show  that  he  was  not  within  the  exception. 
Section  143  provides  that  "  if  when  the  crime  is  committed  the 
defendant  be  without  the  State,  the  indictment  may  be  found 
within  the  term  herein  limited  after  his  coming  within  the 
State;  and  no  time  during  which  the  defendant  is  not  an  in- 
habitant of,  or  usually  resident  within,  the  State,  or  usually  in 
personal  attendance  upon  business  or  employment  within  the 
State,  is  part  of  the  limitation." 

It  seems  to  me  a  new  theory  of  criminal  law  that  the  defend- 
ant is  obliged  to  show  that  he  has  not  been  a  fugitive  from 
justice  during  the  time  that  has  elapsed  between  the  commission 
of  the  alleged  crime  and  the  finding  of  the  indictment,  for  the 
language  of  the  statute  clearly  indicates  that  it  is  not  intended 
to  cover  any  merely  incidental  absence  from  the  State.  The 
indictment  in  this  case  shows  the  defendant  to  have  been  "  late 
of  the  Borough  of  Manhattan  of  the  city  of  New  York,  in  the 
county  of  New  York,"  and  that  the  alleged  crime  was  committed 
within  such  borough.  The  evidence  shows  the  defendant  to 
have  been  born  in  the  city  of  New  York,  and,  as  he  testifies, 
'^  I  have  lived  here,  off  and  on,  all  my  life,"  and  there  is  not  a 
suggestion  that  he  ever  lived  outside  of  the  State ;  and  he  says 
that  he  is  still  the  manager  of  the  store  on  Broadway  and  Wall 
street  where  the  alleged  crime  was  committed.  It  thus  appears 
that  the  defendant  was  a  resident  or  inhabitant  of  the  State  at 
the  time  of  the  alleged  crime,  and  that  he  was  then  present  as 
manager  of  the  business.  The  rule  is  well  established  that 
under  such  circumstances  the  presumption  arises  that  he  has 
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continued  to  be  a  resident  or  inhabitant  of  the  State.  The 
statute  of  the  defendant  as  a  resident  of  the  city  of  Xew  York, 
and  active  manager  of  the  business  where  the  crime  is  allied 
to  have  been  committed,  being  fixed,  the  law  presumes  a  eon- 
tinuance  of  the  condition  until  it  is  shown  to  have  changed. 
(Nixon  V.  Palmer,  10  Barb.  175;  Mitchell  v.  United  States, 
21  Wall.  350,  353;  Harris  v.  Harris,  83  App.  Div.  123,  128.) 
This  presumption  that  the  defendant  has  not  been  a  fugitive 
from  justice  is  not  overcome  by  the  presumption  that  the  grand 
jury,  as  public  officers  or  servants,  have  done  their  duty;  for 
while  this,  like  the  presumption  of  innocence,  is  a  legal  pre- 
sumption, it  does  not  supply  proof  of  a  substantive  fact.  Best, 
in  his  Treatise  on  Evidence  (9th  ed.  §  353),  says:  "  The  true 
principle  intended  to  be  conveyed  by  the  rule  *  *  *  seems 
to  be  that  there  is  a  general  disposition  in  courts  of  justice  to 
uphold  official,  judicial  and  other  acts  rather  than  to  render 
them  inoperative;  and  with  this  view,  where  there  is  general 
evidence  of  facts  having  been  legally  and  regularly  done,  to 
dispense  with  proof  of  circumstances,  strictly  speaking,  essential 
to  the  validity  of  those  acts,  and  by  which  they  were  probably 
accompanied  in  most  instances,  although  in  others  the  assump- 
tion rests  solely  on  grounds  of  public  policy."  Nowhere  is 
the  presumption  held  to  be  a  substitute  for  proof  of  an  inde- 
pendent and  material  fjict.  (Sabariego  v.  Maverick,  124  U.  S. 
261,  284,  285  5  United  States  v.  Ross,  92  id.  281,  284.)  If 
it  could,  therefore,  be  said  as  a  mere  matter  of  pleading  that  the 
People  were  not  bound  to  allege  in  the  indictment  that  the  de- 
fendant had  been  without  the  State  within  the  meaning  of  the 
provisions  of  section  143,  when  the  proof  was  in,  and  it  was 
shown  that  the  defendant  was  a  resident  and  inhabitant  of  the 
State,  actively  engaged  in  managing  the  business  at  the  point 
where  the  crime  is  alleged  to  have  been  committed,  the  motion 
to  dismiss  on  the  ground  that  the  facts  proved  did  not  constitute 
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a  crime  should  have  been  granted,  for  it  was  conclusively  shown 
that  the  defendant  was  not  within  the  exception;  he  had  been 
within  the  jurisdiction  of  the  State  at  all  times. 

I  think  the  judgment  of  conviction  should  be  reversed. 

Houghton^  J.,  concurred. 

Judgment  and  orders  affirmed. 
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oomrnr  coubt— Delaware  county. 

Oct.,  1907. 
THE  PEOPLE  V.  HERBEKT  S.  SEWELK 

(56  Misc.  250.) 

INDIOTMENT— TiMB  AND  PtAOB  OF  PbOSECUTION,  Ck>DE  CbIM.  PBO.  SbC.  14S. 

The  provision  of  Section  143  of  the  Code  of  Criminal  Procedure 
limiting  the  time  for  finding  indictments,  that  "no  time  during 
which  the  defendant  is  not  an  inhabitant  of  or  usually  resident 
within,  the  state,  or  usually  in  personal  attendance  upon  business 
or  employment  within  the  state  is  a  part  of  the  limitation  "  applies 
to  cases  where  the  defendant  was  in  the  state  when  the  crime  was 
committed. 

Motion  to  dismiss  the  indictment  herein  upon  the  grounds: 
First,  that  the  alleged  crime  is  barred  by  the  Statute  of  Limi- 
tations; and,  second,  that  improper  evidence  was  received  be- 
fore the  grand  jury. 

Alexander  Neish,  District  Attorney,  or  People. 

W.  F.  White,  for  defendant 

Gbant,  J.  The  indictment  was  found  by  the  grand  jury 
of  Delaware  county  on  the  21st  day  of  May,  1906,  and  re- 
cites that  the  acts  constituting  the  crime  charged  were  com- 
mitted on  or  about  February  10,  1899. 

The  defendant  moved  to  dismiss  the  indictment  upon  the 
grounds:  First,  that  five  years  had  elapsed  after  the  alleged 
crime  was  committed  and  before  the  indictment  was  found; 
and,  second,  that  improper  evidence  was  received  before  the 
grand  jury. 

To  determine  the  questions  involved  in  this  case  neces- 
sitates a  construction  of  sections  142  and  143  of  the  Code  o£ 
Criminal  Procedure,  which  are  as  follows: 

"  §  142.     Limitation  of  five  years. — An  indictment  for  a 
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felony,  other  than  murder,  must  be  found  within  five  year» 
after  its  commission,  except  where  a  less  time  is  prescribed 
by  statute.  And  an  indictment  for  a  misdemeanor  must  be 
found  within  two  years  after  its  commission/^ 

"  §  143.  Defendant  out  of  state. — ^If,  when  the  crime  is 
committed,  the  defendant  be  out  of  the  state,  the  indictment 
may  be  found  within  the  term  herein  limited  after  his  com- 
ing within  the  state ;  and  no  time  during  which  the  defendant 
is  not  an  inhabitant  of,  or  usually  resident  within,  the  State, 
or  usually  in  personal  attendance  upon  business  or  employment 
within  the  State,  is  part  of  the  limitation." 

The  position  of  the  defendant  is  that  the  exception  con- 
tained in  section  143,  relating  to  absence  from  the  State, 
only  applies  to  cases  where  the  defendant  was  out  of  the  State 
when  the  crime  was  committed,  and  has  no  application  to 
cases  where  the  defendant  was  in  the  State  when  the  crime 
was  committed. 

The  district  attorney,  answering  the  contention  of  the  de- 
fendant's attorney,  urges  that  the  absence  from  the  State, 
mentioned  in  section  143,  has  a  general  application  to  all 
crimes,  not  only  those  mentioned  in  section  143,  but  those 
mentioned  in  section  142  as  well. 

The  question  seems  to  be  a  new  one,  and  I  have  been  unable 
to  find  any  case  reported  which  sheds  any  light  unless  it  may 
be  the  case  of  the  People  v.  Linderborn,  23  Misc.  Rep.  428,  in 
which  Mr.  Justice  Fursman,  in  writing  the  opinion,  in  effect 
held  that  the  exceptions  contained  in  section  143  had  a  general 
application  to  all  cases;  but,  as  the  questions  involved  in  the 
case  under  consideration  were  not  in  the  case  decided,  I  do  not 
consider  it  controlling,  hence  it  is  necessary  to  examine  sections 
142  and  143,  and,  if  possible,  ascertain  their  meaning. 

Under  the  criminal  statute  relating  to  limitations,  as  it 
existed  prior  to  the  enactment  of  the  Code  of  Criminal  Pro- 
cedure in  1881,  what  are  now  sections  141,  142  and  143  were 
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embodied  in  a  single  section,  under  which  there  could  be  no 
question  but  that  absence  from  the  State  would  prevent  the 
Statute  of  Limitations  from  running;  and  whether,  by  the  codi- 
fication of  this  provision,  dividing  the  former  section  into 
separate  sections,  separately  numbered  and  with  separate  head- 
ings, the  Legislature  intended  to  establish  a  different  rule,  must 
be  determined  from  an  examination  of  these  sections.  It  will 
be  observed  that  section  143  commences  with  the  conjunctive 
words,  "  if  when,"  showing  it  to  be  a  dependent  sentence,  de- 
pending upon  something  that  has  preceded  it  to  determine  its 
meaning.  Another  reason  why  it  would  seem  to  be  clear  that 
section  143  was  not  an  independent  sentence,  but  dependent 
upon  section  142,  is  the  fact  that  the  limitation  period  is  alone 
mentioned  in  section  142,  yet  in  section  143  the  words,  "  within 
the  term  herein  limited,''  are  used,  which  must  refer  to  the 
term  mentioned  in  section  142.  Prom  these  facts  it  would 
seem  to  be  clear  that  the  codifiers  intended  that  title  II  of  the 
Code  of  Criminal  Procedure,  relating  to  the  time  of  commenc- 
ing criminal  actions,  should  be  considered  the  same  as  a  single 
section,  or,  in  any  event,  as  relating  to  a  single  subject  matter ; 
and,  if  such  was  their  intention,  as  it  would  seem  to  be,  it  is 
apparent  that  the  clause,  "  and  no  time  during  which  the  de- 
fendant is  not  an  inhabitant  of,  or  usually  resident  within,  the 
State,  or  usually  in  personal  attendance  upon  business  or  em- 
ployment within  the  State,  is  part  of  the  limitation,"  applies, 
not  only  to  section  143,  but  to  section  142  also,  and  in  such 
event  the  indictment  was  found  in  due  time. 

I  have  also  examined  the  evidence  taken  before  the  grand 
jury  when  the  case  was  before  it  for  consideration,  and  do 
not  find  any  illegal  evidence  which  would  warrant  the  dis- 
missal of  the  indictment. 

Motion  to  dismiss  the  indictment  is,  therefore,  denied. 

Motion  denied. 
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BUPBEME  COUBT— APP.  DIYISION— FTEST  DEFABTMEirr, 

Oct.,  1907. 

THE  PEOPLE  V.  CHARLES  EIPP. 

(121  App.  DlY.  692.) 

PniT  Laboeivt — ^JOINT  OONYIOnON. 

Two  defendants  were  tried  together  for  petit  larceny.  Only 
one  defendant  was  shown  to  be  present  when  the  goods,  consisting 
of  shoes,  were  stolen,  but  afterwards  they  were  found  in  the 
possession  of  both  defendants.  One  defendant,  when  asked  by 
the  police  officer  where  he  got  the  shoes,  stated  that  he  was 
told  by  the  other  defendant  that  if  he  came  to  his  house  he 
could  get  a  cheap  pair  of  shoes,  which  statement  was  confirmed 
by  the  other  as  true. 

Held,  that  the  evidence  was  sufficient  to  sustain  a  joint  con- 
viction. 

Appeal  by  the  defendant,  Charles  Kipp,  from  a  judgment  of 
the  Court  of  Special  Sessions  of  the  First  Division  of  the  City 
of  New  York,  rendered  on  the  16th  day  of  April,  1907,  con- 
victing the  defendant  of  the  crime  of  petit  larceny,  and  also 
from  an  order  denying  the  defendant's  motion  for  a  new  trial 
upon  the  ground  that  the  evidence  connecting  the  defendant  with 
the  crime  was  insufficient. 

Henry  Ilardwicke,  for  the  appellant 

Robert  S,  Johnstone,  Deputy  Assistanlt  District  Attorney,  for 
the  respondent. 

Ingraham^  J. : 

The  defendants  Kipp  and  Feingold  were  tried  together  for 
petit  larceny.  The  articles  stolen  were  shoes  of  the  value  of 
twenty-three  dollars  that  the  owner  had  intrusted  to  a  boy 
in  its  employ  to  deliver  to  customers.     This  boy  testified  that 
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while  in  possession  of  the  shoes  at  the  corner  of  Grand  and 
Allen  streets,  in  the  city  of  New  York,  the  defendant  Feingold 
met  the  boy  and  asked  him  to  go  on  an  errand;  that  the  boy 
left  the  bundle  of  shoes  with  another  boy  who  was  with  him, 
and  that  when  he  came  back  from  the  errand  the  bundle  of 
shoes  was  gone;  that  in  this  bundle  there  were  ten  pairs  of 
shoes,  the  property  of  William  G.  Smith  &  Co.  The  defendant 
Kipp  was  not  present  at  the  time.  A  police  officer  testified  that 
he  arrested  the  two  defendants  in  a  furnished  room  at  229 
Chrystie  street ;  that  the  two  defendants  had  two  pairs  of  the 
shoes  in  their  possession ;  that  he  asked  Feingold  in  the  presence 
of  the  defendant  where  he  got  them,  and  Feingold  said  that 
Kipp  told  him  he  could  get  a  cheap  pair  of  shoes,  and  he  went 
to  Kipp's  house  to  get  them;  that  Kipp  said  that  Feingold's 
statement  was  true. 

Upon  this  evidence  the  court  found  both  of  the  defendants 
guilty,  and  I  think  the  evidence  was  sufficient  to  sustain  the 
conviction.  Kipp  and  Feingold  together  were  in  possession  of 
stolen  goods,  and  when  Feingold  said  that  Kipp  told  Feingold 
that  he  could  get  a  cheap  pair  of  shoes,  went  to  the  house  in 
which  they  were  arrested  for  that  purpose,  Kipp  said  that 
that  was  true.  From  this  the  court  was  justified  in  finding  that 
Kipp  was  in  possession  of  the  shoes  and  was  a  participant  in 
the  larceny. 

The  case  is  within  the  cases  of  Knickerbocker  v.  People  (43 
K  Y.  177)  and  People  v.  Wilson  (7  App.  Div.  326;  affd.,  151 
N.  Y.  403,  12  N.  Y.  Grim.  116.) 

The  judgment  should,  therefore,  be  affirmed. 

Patterson,  P.  J.,  Laughlin,  Clabke  and  HouGHTOisr,  JJ., 
concurred. 

Judgment  affirmed. 
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OOUBT  OF  APPEALS, 
Oct.,  1907. 

THE  PEOPLE  ex  rel.  CHARLES  BURNHAM  v.  WIL- 
LLA^  FLYNN,  WARDEN. 

(189  N.  Y.  180.) 

'(1)-  C0N8PIBAOT— Pknal  Code,  Section  168,  Sued.  &— When  Exclu- 
sion OF  A  Dramatic  Critic  from  Theaters  Controlled  by 
Members  of  a  Theater/  Managers'  Association  Is  Not  a 
conspiract. 

The  •  exclusion  of  a  dramatic  critic  from  theaters  controlled  by 
members  of  a  Theater  Managers'  Association,  in  consequence  of 
a  statement  made  to  the  association  by  one  of  its  members,  to  the 
effect  that  the  critic  had  written  and  published  articles  attacking 
the  personal  integrity  of  the  members  and  containing  malicious, 
scurrilous  and  unjustifiable  attacks  upon  Jewish  patrons  of  the 
theaters,  by  which  the  business  of  the  theaters  might  be  injured — 
in  which  statement  it  was  recommended  that  some  action  should 
be  taken  to  protect  the  members  and  their  business  interests — 
does  not  constitute  an  attack  upon  or  conspiracy  against  the 
right  of  the  critic  to  exercise  his  calling  as  a  dramatic  critic, 
within  the  meaning  of  the  statute  defining  conspiracy  (Penal 
Code,  §  168,  subd.  5),  but  was  an  effort  on  the  part  of  the 
managers  to  protect  themselves  from  public  articles  reflecting 
upon  their  personal  integrity  and  a  protest  against  unjustifiable 
attacks  upon  their  patrons  and  members  of  the  Jewish  faith; 
and,  in  excluding  the  critic  from  their  theaters,  the  members  of 
the  association  acted  within  their  strict  legal  rights. 

(2).    Right  of  Theater  Managers  to  Exclude  Persons  from  Their 
Theaters. 

In  the  absence  of  any  express  statute  controlling  his  action, 
the  proprietor  of  a  theater  has  the  right  to  decide  who  shall  be 
admitted  to  witness  the  plays  he  sees  fit  to  produce.  He  derives 
from  the  state  no  authority  to  carry  on  his  business  and  may 
conduct  the  same  precisely  as  any  other  private  citizen  may 
transact  his  own  affairs. 

(3).    Exclusion    of    Ticket    Holder    from    Theater — ^Remedy    and 
Amount  of  Recovery. 

If  the  holder  of  a  ticket,  which  entitles  him  to  a  seat  at  a 
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given  time  in  a  place  of  amusement,  is  refused  admission,  he  is 
entitled  to  recover  in  an  action  for  breach  of  contract  the  amount 
I»aid  for  the  ticket,  and  the  necessary  expenses  incurred  in  order 
to  attend  the  performance. 
People  ex  reh  Bumham  v.  Flynn,  114  App.  Div.  578,  affirmed. 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  July 
23,  1906,  which  reversed  an  order  of  Special  Term  dismissing 
a  writ  of  habeas  corpus,  reinstated  said  writ  and  directed  the 
discharge  of  the  relator  from  custody. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

James  W.  Osborne  for  appellants.  The  agreement  in  the 
case  at  bar  was  corrupt,  t.  e.,  there  was  evidence  of  criminal 
intent.  (1  Bishop's  New  Ct.  Law.  §§  205,  287,  343;  1 
Bishop's  New  Cr.  Pro.  §§  1100,  1101;  People  v.  Flack,  125 
N.  Y.  334.)  The  agreement  was  to  prevent  Metcalfe,  by  force, 
from  exercising  a  lawful  calling.  (Nat.  Prot.  Assn.  v.  Cum- 
ming,  170  N.  Y.  315;  Levi  v.  Levi,  6  C.  &  P.  239;  People  ex 
rel.  Gill  v.  Smith,  10  N.  Y.  S.  R.  730 ;  Rex  v.  Eccles,  1  Leach 
C.  C.  274;  B.  U.  Co.  v.  C.  C.  Co.,  Ill  U.  S.  757;  BeHholf  v. 
O'Reilly,  74  N".  Y.  515;  Curraai  v.  Oalen,  152  N.  Y.  37;  Rex 
V.  Gillon,  1  Moody,  85;  Reg.  v.  Hamp^  6  Cox  C.  C.  167; 
People  v.  Sheldon,  139  N.  Y.  257.)  The  agreement  was  to 
do  an  act  injurious  to  trade.  {Gravely  v.  Bernard,  L.  R.  [18 
Eq.]  518;  Sainter  v.  Ferguson,  7  C.  B.  716;  Mott  v.  Mott,  11 
Barb.  127;  Holbrook  v.  Waters,  9  How.  Pr.  335;  Dendy  v. 
Henderson,  11  Ex.  114;  May  v.  O'Neill,  44  L.  J.  Ch.  660; 
Bunn  v.  Gray,  4  East,  190 ;  Whittaker  v.  Howe,  3  Beav.  383 ; 
Curran  v.  Galen,  152  N.  Y.  36;  Butchers'  Union  v.  C.  C.  Co., 
Ill  U.  S.  746;  People  v.  Gillson,  109  N.  Y.  398.)  A  theater 
is  not  a  private  place  in  the  sense  that  the  proprietor  or  manager 
thereof  may  arbitrarily  exclude  persons  therefrom.      (Penal 
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Code,  §  383 ;  Donnell  v.  State,  48  Miss.  661 ;   Collider  v.  Hay- 
man,  183  N.  Y.  250.) 

Herman  Aaron  for  respondent.  The  proprietor  of  a  theater 
has  an  absolute  right  to  say  whom  he  will  or  will  not  admit  to 
his  theater.  (Purcell  v.  Daly,  19  Abb.  [N.  C]  303;  Collister 
V.  Hayman,  71  App.  Div.  316;  C.  T.  Co.  V.  Smith,  18  N.  Y. 
S.  R.  27;  Burton  v.  Scherjf,  83  Mass.  133;  Greenburg  v. 
Western  Turf  Assn.,  140  Cal.  357;  Wandel's  Law  of  the 
Theater,  221;  28  Am.  &  Eng.  Ency.  of  Law  [2d  ed.],  124.) 
The  only  qualification  in  the  law  as  to  the  absolute  right  of 
exclusion  is  that  established  by  the  Civil  Rights  Act,  chapter 
1042  of  the  Laws  of  1895,  but  that  act  has  no  application  to 
this  case.  (Collister  v.  Haymmt,  183  N.  Y.  257.)  A  criminal 
conspiracy  consists  in  the  unlawful  combination  to  do  an  act 
unlawful  in  itself,  or  to  do  a  lawful  act  by  unlawful  means. 
In  neither  respect  is  a  conspiracy  made  out  in  this  case.  (Mills 
V.  U.  8.  P.  Co.,  99  App.  Div.  608 ;  Jacobs  v.  Cohen,  183  U.  S. 
207.) 

Edwabd  T.  Bastlett,  J.  Complaint  was  made  to  a  magis- 
trate in  the  city  of  New  York  charging  relator,  Charles  Bum- 
ham,  with  violating  section  168,  subdivision  5,  of  the  Penal 
Code,  which  reads  as  follows:  "  §  168.  Conspiracy  defined. — 
If  two  or  more  persons  conspire,  either  *  *  *  6.  To  pre- 
vent another  from  exercising  a  lawful  trade  or  calling,  or 
doing  any  other  lawful  act,  by  force,  threats,  intimidation,  or 
by  interfering  or  threatening  to  interfere  with  tools,  imple- 
ments, or  property  belonging  to  or  used  by  another,  or  with 
the  use  or  employment  thereof.  *  *  *  Each  of  them  is 
guilty  of  a  misdemeanor." 

After  examination  before  the  magistrate,  the  relator,  Bum- 
ham,  was  taken  into  custody  by  virtue  of  a  commitment  then 
issued.  Thereupon  he  sued  out  a  writ  of  habeas  corpus.  After 
a  hearing  the  Special  Term  made  an  order  dismissing  the 
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writ  and  remanding  the  relator  to  custody.  The  Appellate  Divi- 
sion reversed  this  order,  reinstated  the  writ  and  discharged  the 
relator.  From  the  latter  order  this  appeal  was  taken  by  the 
defendants. 

The  petition  for  the  writ  alleged,  among  other  facts,  the 
following:  That  the  relator,  Charles  Bumham,  is  a  theatrical 
manager,  and  particularly  manager  of  the  theater  known  as 
Wallack's  Theater,  situated  at  Thirtieth  street  and  Broadway, 
in  the  city  of  New  York;  that  the  cause  of  imprisonment  of 
petitioner  is  that  he  was  and  is  a  member  of*  an  association  of 
theater  managers  having  for  its  general  object  the  promotion 
of  the  interests  and  welfare  of  the  theatrical  industry,  in  which 
the  members  of  said  association  are  interested;  that  while  a 
number  of  the  members  of  the  association  were  holding  a  meet- 
ing the  petitioner  called  attention  of  the  members  to  certain 
scurrilous,  libelous  and  malicious  attacks  made  by  one  James 
S.  Metcalfe  upon  some  of  the  members  of  the  association, 
affecting  their  personal  integrity  and  holding  their  religion  up 
to  ridicule;  that  petitioner  at  such  meeting,  or  inmiediately 
after  formal  adjournment,  presented  and  read  to  the  members 
a  written  statement,  as  follows :  "  The  attention  of  this  associa- 
tion is  called  to  the  following  matter:  A  certain  writer  on  a 
certain  periodical  has  for  the  past  ten  years  persistently  and 
without  just  cause  libeled  in  its  columns  a  large  portion  of  our 
theater-goers  and  attacked  the  personal  integrity,  of  members 
of  this  association.  Its  continued  malicious,  vile  and  unjusti- 
fiable attacks  upon  those  of  the  Jewish  faith  are  unwarranted, 
and  as  it  may  affect  our  business  interests  should  receive  atten- 
tion from  all  managers.  For  their  so^alled  criticism  on  plays 
or  business  methods  we  make  no  mention — that  does  not  con- 
cern us  and  is  without  our  province — but  when  they  persistently 
and  for  no  discernible  just  cause  (but  a  personal  feeling,  per- 
haps) make  a  butt  of  one's  religion — be  his  faith  what  it  may 
— then  some  action  should  be  taken  to  give  the  members  of  this 
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association  so  assailed  its  vote  of  confidence  and  support  and 
to  take  necessary  steps  to  prevent  our  business  interests  being 
injured." 

It  further  appears  in  the  petition  that  no  resolution  was 
passed  at  the  meeting  where  this  statement  was  read,  but  that 
thereafter  said  Metcalfe  was,  by  the  purely  voluntary  action  of 
individuals  controlling  their  own  theaters,  in  several  instances 
excluded  from  such  theaters,  not  including,  however,  the  thea- 
ter controlled  by  the  petitioner,  and  that  thereupon  the  mag- 
istrate issued  his  mandate  herein,  ordering  the  arrest  of  the 
petitioner.  The  petition  proceeds  with  certain  formal  allega- 
tions and  prayed  that  the  writ  of  habeas  corpus  might  issue  to 
the  end  that  after  hearing  relator  be  discharged  from  custody. 

The  return  to  the  writ  is  exceedingly  brief  and  formal,  and 
the  relator  duly  traversed  the  same.  A  hearing  was  had  be- 
fore the  magistrate;  the  controlling  facts  are  undisputed.  It 
was  proved  that  the  relator  did  appear  at  this  gathering  of 
theater  managers  and  read  the  statement,  after  formal  adjourn- 
ment, to  which  reference  has  already  been  made,  and  that 
later  certain  informal  discussion  and  proceedings  took  place, 
when  the  managers  separated.  It  also  appears  that  some- 
time thereafter  said  James  S.  Metcalfe,  although  provided  with 
tickets  of  admission,  was,  without  undue  violence,  prevented 
from  entering  some  nine  theaters  in  the  city  of  New  York, 
many  or  all  of  which  were  managed  or  controlled  by  a  member 
or  members  of  the  so-called  "  Theater  Managers  Association." 

On  this  general  state  of  facts,  Metcalfe,  acting  as  complain- 
ant, charged  the  relator,  Burnham,  with  a  violation  of  section 
168,  subdivision  5,  of  the  Penal  Code,  in  that  he  had  sought 
to  prevent  complainant  from  exercising  his  lawful  trade  or 
calling  as  a  dramatic  critic,  which  he  had  followed  for  many 
years.  The  city  magistrate  found  the  relator  guilty  as  charged, 
and  committed  him  to  the  custody  of  the  warden  of  the  city 
prison. 


Digitized  by 


Googk 


454  NEW  YORK  CRIMINAL  REPORTS,  VOL.,  XXI. 

the  relator  duly  traversed  the  same.  A  hearing  was  had  be- 
We  agree  with  the  conclusion  reached  by  the  learned  Appel- 
late Division.  In  the  view  we  entertain  of  the  case  as  pre- 
sented to  the  city  magistrate  it  is  unnecessary  to  construe  the 
section  of  the  Penal  Code  upon  which  the  proceeding  is  founded. 
It  is  proved  that  the  object  of  the  relator,  Burnham,  and  the 
other  theater  managers  associated  with  him,  was  not  to  at- 
tack or  rebuke  Metcalfe  in  the  legitimate  exercise  of  his  calling 
as  a  dramatic  critic.  The  statement  presented  by  the  relator 
at  the  meeting  of  the  theater  managers  avers,  I'eferring  to  cer- 
tain alleged  libelous  articles  appearing  in  the  periodical  for 
which  Metcalfe  wrote,  as  follows :  "  For  their  so-called  criticism 
on  plays  or  business  methods  we  make  no  mention — that  does 
not  concern  us  and  is  without  our  province — but  when  they 
persistently  and  for  no  discernible  just  cause  (but  a  personal 
feeling,  perhaps)  make  a  butt  of  one's  religion — ^be  his  faith 
what  it  may — then  some  action  should  be  taken  to  give  the  mem- 
bers of  this  association  so  assailed  its  vote  of  confidence  and 
support  and  to  take  necessary  steps  to  prevent  our  business 
interest  being  injured." 

We  have  here  a  clear  and  uncontradicted  avowal  of  the 
motive  that  led  the  managers  to  exclude  Metcalfe  from  their 
respective  theaters.  It  was  not  an  attack  upon  his  right  to 
exercise  his  calling  as  a  dramatic  critic,  but  aii  efiFort  on  the 
part  of  the  managers  to  protect  themselves  from  public  arti- 
cles reflecting  on  their  personal  integrity  and  a  protest  against 
unjustifiable  attacks  upon  their  patrons  and  members  of  the 
Jewish  faith.  It  would  be  quite  out  of  place,  owing  to  its 
character,  to  quote  from  an  article  (Exhibit  A)  written,  signed 
and  admitted  by  Metcalfe  as  genuine,  and  introduced  in  evi- 
dence by  the  relator,  which  is,  to  speak  with  moderation,  an 
unexampled  illustration  of  race  bitterness  and  hatred.  A  dra- 
matic critic  indulging  in  such  intemperate  language  may  rea- 
sonably expect  to  arouse  unpleasant  antagonisms. 
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The  remaining  question  in  the  case  is  whether  the  proprie- 
tor of  a  theater  has  the  right  to  decide  who  shall  be  admitted 
to  witness  the  plays  he  sees  fit  to  produce  in  the  absence  of 
any  express  statute  controlling  his  action.  At  this  late  day 
the  question  cannot  be  considered  as  open  in  this  state.  There 
are  a  number  of  cases  arising  out  of  the  purchase  of  theater 
tickets  from  speculators  on  the  sidewalk  after  notification  by 
the  proprietor  that  the  same  will  not  be  honored  at  the  door. 
(Collister  v.  Hayman,  183  N.  Y.  250;  S.  C,  71  App.  Div. 
316;  Purcell  v.  Daly,  19  Abb.  [N.  C]  303.)  These  cases  il- 
lustrate the  absolute  control  that  the  proprietor  of  a  theater 
exercises  over  the  house  and  the  audience.  He  derives  from 
the  state  no  authority  to  carry  on  his  business,  and  may  con- 
duct the  same  precisely  as  any  other  private  citizen  may  transact 
his  own  affairs. 

In  Burton  v.  Scherpf  (83  Mass.  133)  it  was  held  that  the 
sale  of  a  ticket  of  admission  to  a  concert  is  only  a  revocable 
license  to  the  purchaser  to  enter  the  building  in  which  it  is 
given,  and  to  attend  the  performance;  and,  if  revoked  before 
the  performance  has  commenced,  and  before  he  has  taken  the 
seat  to  which  the  ticket  entitles  him,  and  he  remains  therein 
after  notice  of  the  revocation  and  refuses  to  depart  upon 
request,  he  becomes  a  trespasser,  and  may  be  removed  by  the 
use  of  force  necessary  for  the  purpose,  and  his  only  remedy 
therefor  is  by  action  upon  the  contract. 

The  holder  of  a  ticket  which  entitles  him  to  a  seat  at  a 
given  time  in  a  place  of  amusement,  being  refused  admission, 
is  entitled  to  recover  the  amount  paid  for  the  ticket,  and, 
undoubtedly,  such  necessary  expenses  as  were  incurred  in  order 
to  attend  the  performance. 

The  case  of  Commercial  Telegram  Co.  v.  Smith  (47  Hun, 
494)  involves  a  kindred  principle.  It  was  an  action  brought 
to  restrain  the  defendants,  the  president  of  the  New  York 
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Stock  Exchange  and  others,  from  interfering  with  the  plain- 
tiff in  collecting  upon  the  floor  of  the  exchange  the  quota- 
tions of  dealings  in  stock  and  distributing  the  same  to  its  cus- 
tomers. Certain  correspondence  had  passed  between  the  parties 
and  resulted  in  what  was  afterwards  held  by  the  court  as 
a  mere  negotiation^  which  did  not  amount  to  a  binding  contract, 
permitting  the  plaintiff  to  carry  on  its  business  upon  the  floor  of 
the  exchange.  The  plaintiff,  misconceiving  the  force  and  effect 
of  this  correspondence,  went  on  and  made  large  expenditures 
in  the  preparation  of  its  wires  and  instruments  for  the  pur- 
pose of  carrying  on  its  business  upon  the  floor  of  the  exchange, 
all  of  which  would  be  entirely  useless  if  it  was  denied  the  privi- 
lege for  which  application  had  been  made.  It  was  also  urged 
that  even  assuming  the  correspondence  did  not  sustain  a  con- 
tract, nevertheless  considerations  of  public  policy  would  uphold 
the  claim  of  the  plaintiff.  The  learned  General  Term  in  the 
first  department  (Van  Bbtjnt,  P.  J.,  writing  the  opinion)  said 
as  to  this  point :  ^^  The  claim  that  the  Stock  Exchange  has  no 
right  to  exclude  the  Commercial  Telegram  Company  from  the 
floor  upon  the  ground  of  public  policy  evidently  proceeds  upon 
an  entirely  erroneous  theory.  The  Exchange  is  a  private  as- 
sociation ;  it  has  the  right  to  admit  to  its  floor  whom  it  pleases ; 
it  obtains  nothing  from  the  State  except  that  protection  which 
the  law  affords  to  every  citizen ;  it  has  sought  no  special  priv- 
ilege and  obtained  no  special  powers.  It  is,  therefore,  just  as 
much  the  master  of  its  own  business  and  of  the  method  of  con- 
ducting the  same  as  any  private  individual  within  the  State. 
It  may  make  public  the  transactions  which  occur  within  its 
walls  or  it  may  refuse  all  information  in  respect  thereto.  No 
matter  which  course  is  pursued,  so  long  as  it  violates  no  law, 
it  has  a  right  to  conduct  its  business  as  it  pleases. ''  This 
language  is  particularly  apposite  to  the  case  at  bar. 

We  are  of  opinion  that  the  relator  and  his  associates  in  the 
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Theater  Managers  Association  acted  in  the  exercise  of  their 
strict  legal  rights. 

The  order  of  the  Appellate  Division  appealed  from  should 
be  afBrmed,  with  costs. 

CuLLEN,  Ch.  J.,  O'Beiew,  Haight,  Vanw,  Hisoook  and 
Chase,  JJ.,  concur. 

Order  affirmed 
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SUFBEME  COUBT- AFP.  DIVISION-SECOND  DEP., 
Oct.  4,  1907. 

THE  PEOPLE  V.  JAMES  W.  SIMPSON,  HENRY  S. 
BRUSH,  AS  COUNTY  TREASURER  OF  SUFFOLK 
COUNTY— APPELLANT;  MARTIN  T.  MANTON, 
COUNSEL  FOR  THE  DEFENDANT,  RESPONDENT. 

(121  App.  Div.  402.) 

APPBALr— OSDEB    AlXOWINO    COUNSEL    FSBS    FOB    DEFiaVBB    OF   CRIMINAL — 

Pasties. 

A  county  treasurer  Is  not  entitled  to  notice  of  an  application 
for  an  allowance  of  counsel  fees  and  disbursements  of  an  attorney 
assigned  to  defend  one  charged  with  an  offense  punishable  by 
death,  and  has  no  standing  to  appeal  from  the  order  allowing  sach 
fees  and  disbursements. 

Appeal  by  Henry  S.  Brush,  as  county  Treasurer  from  so 
much  of  an  order  of  the  Supreme  Court,  made  at  the  Suffolk 
Special  Term  and  entered  in  the  oflSce  of  the  clerk  of  the  county 
of  Suffolk  on  the  2d  day  of  March,  1907,  as  requires  the  ap- 
pellant to  pay  to  the  respondent  certain  items  for  disbursements. 

Timothy  M.  Griffing,  for  appellant. 

Martin  T.  Manton,  respondent,  in  person. 

HiBSCHBERO,  P.  J.: 

The  respondent  was  duly  assigned  as  counsel  to  defend  James 
W.  Simpson,  who  was  indicted  in  the  county  of  Suffolk  for  the 
crime  of  murder  in  the  first  degree.  The  accused  was  there- 
after tried  and  acquitted.  Subsequently  an  application  was 
made  to  the  Supreme  Court  at  Special  Term  by  the  respondent, 
upon  notice  to  the  district  attorney,  for  an  allowance  of  counsel 
fees  and  for  his  personal  and  incidental  expenses.     The  appli- 
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cation  resulted  in  an  order  granting  to  the  respondent  an  al- 
lowance in  the  sum  of  $500  and  certain  items  of  disbursements, 
including  expert  fees. 

By  section  308  of  Criminal  Procedure  the  allowance  made  to 
the  counsel  becomes  a  charge  upon  the  county,  and  the  order 
requires  the  appellant,  as  county  treasurer,  to  pay  the  sum  al- 
lowed. That  official  was  not  a  party,  however,  to  the  motion, 
nor  has  he  been  substituted  or  made  a  party  in  any  way.  I  do 
not  think  he  has  any  connection  with  the  case  which  makes  him 
an  aggrieved  party  within  the  meaning  of  the  provisions  of 
the  Code  of  Civil  Procedure,  or  that  he  has  any  standing  auth- 
orizing him  to  take  this  appeaL 

The  appeal  should  be  dismissed,  with  ten  dollars  cost  and 
disbursements. 

Hooker^  Gaynoe,  Rich  and  Miller,  JJ.,  concurred. 

Appeal  dismissed,  with  ten  dollars  costs  and  disbursements. 
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COUBT  OF  APPEALS. 
Nov.,  1907. 

THE  PEOPLE  V.  CORNELL  VAN  GAASBECK 

(189  N.  Y.  408.) 

(1).      GRIMKS — ^EVIDENOE — GoOD  GhaRACTEB— WITNESSES  HAVING  KnOWIt 
EDGE  OF  GeNEBAX  REPUTATION  OF  ACCUSED  MaT  TESTIFT  IN  HiS 

Behalf. 

Upon  a  criminal  prosecution  the  testimony  of  witnesses  ac- 
quainted with  the  reputation  and  character  of  the  accused  Is 
receivable  as  evidence  in  his  behalf  for  the  purpose  of  showingr 
that  he  has  enjoyed  a  good  reputation  in  respect  to  the  traits 
Involved  in  the  charge  against  him,  and  a  witness  who  had  been 
acquainted  with  a  defendant  charged  with  the  crime  of  murder 
in  the  second  degree,  for  a  period  of  twenty-five  or  thirty  years, 
is  not  disqualified  from  testifying  to  the  community  reputation 
of  the  accused  as  to  peaceableness  and  quiet  by  the  fact  that  for  a 
period  of  five  or  six  years  before  the  trial  the  accused  had  lived  in 
a  place  about  ten  miles  distant  from  that  In  which  the  witness 
resided. 

(2).    Same — ^Witnesses  Mat  Not  Testify  as  to  Chabaoteb  of  Accused 
Solely  From  Personal  Knowledge  and  Obsebvation. 

Evidence  is  not  receivable,  however.  In  behalf  of  the  accused 
as  to  the  existence  of  such  traits  when  such  evidence  consists 
solely  of  the  personal  knowledge  and  observation  of  his  conduct 
by  witnesses  and  not  of  their  knowledge  as  to  his  reputation  in 
such  respects. 

(8).    Negative  Evidence— When  Receivabu. 

Negative  evidence  is  receivable  to  establish  a  good  reputation, 
and  the  testimony  of  a  person,  who  has  lived  any  considerable 
length  of  time  in  the  same  neighborhood  as  another,  to  the  fact, 
that  he  has  never  heard  anything  against  that  other  person  in 
respect  to  his  peaceableness  or  quiet  behavior  or  honesty,  is  com- 
petent evidence  that  his  reputation  Is  that  a  person  of  pacific 
disposition  and  integrity. 

People  V.  Van  Gaasheck,  118  App.  Div.  511,  21  N.  Y.  Grim.  70, 
ante,  affirmed. 

Appeal  from  an  order  of  the  Appellate  Division  of  the  Su- 
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preme  Court  in  the  third  judicial  department,  entered  March 
12,  1907,  which  reversed  a  judgment  of  the  Ulster  County 
Court  rendered  upon  a  verdict  convicting  the  defendant  of 
the  crime  of  manslaughter  in  the  first  degree,  and  granted  a 
new  trial. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Frederick  Stephen,  Jr.,  District  Attorney  (Howard  Chipp 
of  counsel),  for  appellant.  The  objections  were  properly  sus- 
tained because  no  foundation  was  laid  for  the  proposed  tes- 
timony by  proof  that  the  witnesses  were  acquainted  with  the  rep- 
utation of  the  defendant.  (1  Greenl.  on  Ev.  §§  101,  461; 
1  Wigmore  on  Ev.  §  692;  1  Roscoe  on  Crim.  Ev.  [8th  ed.] 
152 ;  3  Rice  on  Ev.  §  375 ;  3  Wigmore  on  Ev.  §  1980;  Carlson 
V.  Winterson,  147  N.  Y.  652;  Cheritree  v.  Roggin,  67  Barb. 
124 ;  Douglas  v.  Tousey,  2  Wend.  355 ;  JPeople  v.  Mauch,  24 
How.  Pr.  277;  State  v.  Ward,  73  Iowa,  532.)  Defendant's 
contention  that  the  testimony  should  have  been  received,  not  as 
evidence  of  reputation,  but  as  direct  proof  of  defendant's 
disposition,  as  a  fact,  is  untenable,  since  such  proof  was  incom- 
petent under  the  law  of  this  state,  as  well  as  of  most  other  juris- 
dictions. {Sawyer  v.  People,  91  N.  Y.  667;  jSindram  v. 
PeopU,  88  N.  Y.  196;  Thomas  v.  People,  67  N.  Y.  218;  Ber- 
neker  v.  State,  40  Neb.  810;  People  v.  Ah  Lee  Doon,  97  Cal. 
171 ;  Hussey  v.  State,  87  Ala.  121 ;  Carthaus  v.  State,  78  Wis. 
560;  Reg.  v.  Rowton,  10  Cox  C.  C.  25.) 

Augustus  H.  Van  Bur  en  for  respondent  The  trial  court 
erred  in  excluding  the  testimony  offered  as  to  the  disposition 
and  character  of  defendant  as  a  quiet  and  peaceable  man. 
{Cancemi  v.  People,  16  N.  Y.  596;  Remsen  v.  People,  43  N. 
Y.  76 ;  People  v.  Hughson,  154  N.  Y.  153 ;  Edington  v.  U. 
8.,  164  U.  S.  361;  People  v.  Lamb,  2  Keyes,  360;  Stillman  v. 
Sampson,  42  App.  Div.  623 ;  People  v.  Gallagher,  75  App.  Div. 
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39 ;  Thomas  v.  People,  67  N.  Y.  218 ;  People  v.  Rodawald,  17T 
N.  Y.  408;  State  v.  Sterrett,  68  Iowa,  76;  State  v.  Lee,  22 
Minn.  407;  People  v.  Stewart,  28  Cal.  396.) 

WitXARD  Bartlett,  J.  The  defendant  was  indicted  for 
the  crime  of  murder  in  the  second  degree  and  convicted  of 
manslaughter  in  the  first  degree.  The  crime  was  charged  to 
have  been  committed  on  the  4th  day  of  December,  1905,  at 
the  town  of  Woodstock,  in  the  county  of  Ulster.  The  victim 
of  the  alleged  homicide  was  Oscar  Harrison,  a  white  person 
about  twenty  years  of  age  at  the  time  of  his  death.  The  de- 
fendant is  a  negro  who  at  that  time  was  about  fifty-five  years 
old.  Harrison  was  found  dead  in  the  dwelling  of  the  defend- 
ant near  Woodstock  on  the  morning  of  December  5th,  1905, 
under  circumstances  which  left  no  doubt  that  his  death  had 
been  caused  by  means  of  blows  upon  his  head  with  a  blunt  in- 
strument, probably  a  hammer  which  was  lying  in  the  same 
room.  There  was  no  direct  evidence  tending  to  show  the  com- 
mission of  the  crime  by  the  defendant.  Harrison,  it  appeared, 
had  been  in  the  habit  from  time  to  time  of  visiting  his  house 
where  the  defendant  lived  alone  and  had  occasionally  spent  the 
night  there.  He  was  last  seen  alive  there  in  the  company  of  the 
defendant,  on  the  day  before  he  was  found  dead.  On  the  even- 
ing of  that  day  the  defendant,  in  an  intoxicated  condition, 
visited  the  post  oflSce  and  country  store  in  Woodstock  and  sub- 
sequently went  to  the  residence  of  some  colored  people  named 
Conine,  where  he  spent  the  night  sleeping  in  a  chair  by  the  fire. 
There  appears  to  have  been  nothing  unusual,  however,  in  his 
conduct  in  this  respect,  as  the  testimony  tends  to  show  that 
he  had  frequently  spent  the  night  there  in  this  manner  on 
previous  occasions.  In  the  morning  one  of  the  Conines  sug- 
gested to  defendant  that  he  should  go  over  to  his  house  and 
see  what  had  happened  there  on  the  previous  night — saying 
that  he,  Conine,  on  his  way  from  Woodstock  the  evening  be- 


Digitized  by 


Googk 


PEOPLE  V.  VAN  GAA8BECK.  463 

fore  had  heard  noises,  groans,  stamping  on  the  floor  and  heavy 
breathing  proceeding  from  the  defendant's  dwelling.  The  de- 
fendant thereupon  went  to  his  own  house,  being  accompanied  by 
Conine,  whom  he  requested  to  go  with  him.  The  defendant 
went  ahead,  pushed  the  door  open  and  found  Harrison  lying 
dead  on  the  floor.  He  seems  to  have  become  agitated  at  the  sight 
and  asked  Conine  what  he  should  do.  Conine  advised  him  to 
go  to  a  neighbor's  and  telephone  to  Harrison's  father,  and  the 
defendant  acted  upon  this  advice  and  proceeded  to  the  residence 
of  a  neighbor  named  Wolven  and  said  to  him :  "  Will  you 
telephone  to  John  Harrison  that  Oscar  is  dead  in  my  house. 
He  has  poisoned  or  killed  himself  in  some  way.  I  don't  know 
how."  The  desired  message  was  sent,  and  shortly  afterward 
the  defendant  disappeared  from  the  immediate  neighborhood 
and  proceeded  to  West  Saugerties,  where  he  spent  the  night  in 
the  house  of  an  acquaintance,  whence  he  walked  the  next  day  to 
Purling,  in  Greene  county,  where  he  was  arrested  by  a  deputy 
sheriff  of  Ulster  county,  named  Everett  Rosa.  The  testimony 
of  this  officer  tended  more  strongly  than  any  other  evidence  in 
the  case  to  connect  the  defendant  with  the  commission  of  the 
crime.  After  narrating  the  circumstances  of  the  arrest  and 
saying  that  he  told  the  defendant  he  would  have  to  go  back  and 
answer  for  the  body  lying  dead  in  his  house,  this  witness  testi- 
fied as  follows :  "  We  came  to  Jennings'  Hotel  and  I  said, 
^  Com,  you  led  me  a  merry  chase.'  Finally,  he  said,  '  I  didn't 
think  I  would  get  as  far  as  I  did.'  I  said,  *  What  did  you  lay 
the  fellow  out  for  in  that  way  t '  He  said  (dropping  his  head), 
'  I  don't  know,'  " 

The  defendant  was  sworn  as  a  witness  in  his  own  behalf, 
and  said  in  explanation  of  his  flight  that  he  was  scared,  but 
did  not  know  what  he  was  to  do,  and  that  when  he  left  Wood- 
stock he  had  no  idea  where  he  was  going.  He  denied  having 
killed  Harrison,  but  did  not  controvert  the  truth  of  the  state- 
ment which  I  have  quoted  from  the  testimony  of  the  deputy 
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sheriff  who  arrested  him.  He  declared  that  the  last  that  he 
ever  saw  of  Harrison  was  on  the  afternoon  before  the  discov- 
ery of  the  dead  body,  .when  he  started  for  Woodstock,  and  that 
Harrison  was  outside  of  the  house  going  towards  the  dwelling 
of  the  Conines,  There  was  considerable  evidence  in  the  case 
tending  to  show  that  the  relations  between  Harrison  and  the 
defendant  had  always  been  friendly,  although  one  witness,  who 
testified  to  having  seen  Harrison  and  the  defendant  engaged 
in  conversation  on  the  afternoon  before  the  homicide,  said  that 
while  he  could  not  understand  the  words  which  they  used, 
"  They  were  jangling  quite  sharp." 

The  questions  which  are  presented  for  our  determination 
on  this  appeal  relate  to  the  propriety  of  the  exclusion  by  the 
trial  court  of  certain  proof  which  was  offered  in  regard  to  the 
character  of  the  accused;  and  I  have  cited  the  evidence  thus 
fully  to  show  that  if  any  error  was  committed  in  this  respect 
it  cannot  be  disregarded  in  the  exercise  of  our  power  to  ren- 
der judgment  upon  an  appeal  in  a  criminal  case  without  regard 
to  exceptions  which  do  not  affect  the  substantial  rights  of  the 
parties.     (Code  of  Criminal  Procedure,  §  542.) 

The  alleged  errors  upon  which  the  Appellate  Division  has 
reversed  the  judgment  of  conviction  arise  upon  exceptions  to 
the  exclusion  of  evidence  which  the  defendant  sought  to  obtain 
from  two  witnesses,  Charles  Merritt  and  Thomas  B.  Johnston. 
Merritt  testified  that  he  lived  in  Kingston ;  that  he  had  known 
the  defendant  probably  twenty-five  or  thirty  years;  that  the 
defendant  had  worked  for  him  on  his  farm  off  and  on  three, 
four  or  five  years ;  that  whenever  he  wanted  extra  help  he  used 
to  go  and  get  the  defendant,  and  that  he  was  acquainted  with  his 
reputation  and  his  character  so  far  as  it  related  to  whether  or 
not  he  was  of  a  quiet  and  peaceable  disposition  or  otherwise. 
The  witness  was  then  asked :  "  What  do  you  say  his  reputation 
is  ? "  This  question  was  objected  to  on  the  ground  that  there 
had  been  no  foundation  laid  for  the  proof,  and  on  the  further 
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ground  that  it  was  not  the  proper  way  to  show  character.  The 
objection  was  sustained  and  the  defendant  excepted.  The  other 
witness,  Johnston,  testified  that  he  was  a  policeman  in  the  city 
of  Kingston,  and  had  been  such  for  about  nineteen  years ;  that 
he  had  known  the  defendant  thirty  years;  that  he  knew  him 
when  he  was  in  the  city,  and  knew  his  character  "  as  to  being  a 
peaceable,  quiet  man."  He  was  then  asked:  "What  do  you 
say  of  it  ? "  This  question  was  objected  to,  the  objection  was 
sustained,  and  an  exception  was  taken  in  behalf  of  the  de- 
fendant. 

It  will  be  observed  that  these  exceptions  present  two  entirely 
different  questions.  The  ruling  in  respect  to  the  evidence 
sought  to  be  obtained  from  the  witness  Merritt  was  a  ruling 
to  the  effect,  first,  that  no  sufficient  foundation  had  been  laid  for 
the  introduction  of  any  proof  whatever  as  to  the  character  of 
the  accused ;  and,  secondly,  that  even  if  the  witness  were  qual- 
ified to  speak  on  this  subject  proof  as  to  the  general  reputation 
of  the  defendant  in  regard  to  peaceableness  and  quiet  was  not 
admissible.  By  the  second  ruling  in  respect  to  the  question 
put  to  the  witness  Johnston,  the  court  held  that  it  was  not  per- 
missible for  the  defendant  to  give  evidence  tending  to  show 
that  his  character  was  that  of  a  peaceable,  quiet  man  based  upon 
the  personal  knowledge  and  observation  of  the  witness. 

In  our  opinion  the  first  ruling  was  erroneous  and  justified 
and  required  a  reversal  of  the  judgment ;  but  the  second  ruling 
was  correct. 

"  It  is  not  necessary  to  cite  authorities,"  says  the  Supreme 
Court  of  the  United  States  in  Edgington  v.  U.  8.  (164  U.  S. 
361),  "to  show  that  in  criminal  prosecutions  the  accused  will 
be  allowed  to  call  witnesses  to  show  that  his  character  was  such 
as  to  make  it  unlikely  that  he  would  be  guilty  of  the  particu- 
lar crime  with  which  he  is  charged."  The  precise  question 
here,  however,  relates  to  the  nature  of  the  testimony  which 
such  witnesses  are  permitted  to  give  for  this  purpose.  Must 
30 
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they  be  confined  to  a  statement  of  their  knowledge  of  the  gen- 
eral reputation  of  the  party  whose  conduct  is  under  investigation 
as  seems  to  be  contended  by  the  learned  counsel  for  the  appel- 
lant, or  may  they  go  further  and  testify  as  to  his  reputation 
in  respect  to  the  particular  trait  or  traits  involved  in  the  issue  ? 
And  again,  must  they  be  confined  to  the  general  reputation 
of  the  person  whose  character  is  in  question  in  respect  to  such 
traits,  or  may  they  testify  to  the  existence  or  non-existence  of 
the  particular  traits  involved  basing  their  testimony  upon  their 
personal  acquaintance  with  the  party  and  their  observation  of 
his  mode  of  life  ?  The  fact  sought  to  be  established  by  evidence 
bearing  upon  the  character  of  an  accused  person  is  the  improb- 
ability that  the  defendant  would  commit  the  crime  of  which  he 
is  accused.  The  evidence  being  adduced  for  this  purpose,  it  is 
manifestly  proper  in  order  that  it  may  be  most  useful  in  the 
guidance  of  the  jury  that  it  should  not  be  confined  to  the  general 
good  reputation  of  the  defendant  but  may  be  extended  to  his 
reputation  in  respect  to  the  particular  traits  involved  in  the 
accusation.  The  common  practice  in  this  state  seems  to  have 
been  in  accordance  with  this  view.  Thus,  in  the  bill  of  ex- 
ceptions in  the  celebrated  murder  case  of  Cancemi  v.  People 
(16  N.  Y.  501),  a  leading  authority  on  the  admissibility  of 
evidence  of  good  character  in  behalf  of  an  accused  person,  it  is 
stated  that  defendant's  counsel  on  the  trial  of  the  case  called 
nineteen  witnesses,  all  of  them  testified  to  the  general  good 
character  of  the  defendant  for  peace  and  quietness  and  for  hon- 
esiy  and  industry.  This  seems  to  be  the  rule  generally  through- 
out the  Union.  In  Massachusetts,  where  the  defendant  was 
prosecuted  for  assault  with  intent  to  kill,  it  was  held  to  be  com- 
petent for  him  to  call  witnesses  to  testify  to  his  general  repu- 
tation as  a  peaceable  and  quiet  citizen  (^Commonwealth  v. 
O'Brien,  119  Mass.  342.)  In  People  v.  Ashe  (44  Cal.  288), 
which  was  a  prosecution  for  grand  larceny  in  San  Joaquin 
county,  the  defendant  "  introduced  evidence  of  his  previous 
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good  character  for  honesty  and  proved  by  credible  witnesses 
who  had  resided  in  that  county  for  some  twenty  years  that  dur- 
ing all  that  time  his  character  for  honesty  was  good.*^  Here 
plainly  the  expression  "  character  *'  is  used  as  synonymous  with 
"  reputation.*'  In  the  same  state  it  has  been  held  that  where 
there  is  a  question  at  the  trial  whether  the  defendant  in  a  crim- 
inal prosecution  has  committed  the  act  charged  against  him  in 
the  indictment,  evidence  of  his  previous  good  reputation  in  re- 
spect to  the  particular  trait  involved  in  the  inquiry  is  admis- 
sible for  the  defense.  If  such  good  reputation  is  established 
it  is  a  fact  to  be  considered  by  the  jury  in  connection  with  all 
the  other  facts  in  the  case  in  determining  whether  or  not  the 
defendant  actually  did  commit  the  offense  of  which  he  is  ac- 
cused. The  weight  to  be  given  to  the  evidence  of  good  reputa- 
tion is,  of  course,  wholly  a  matter  for  the  jury. 

The  same  doctrine  is  laid  down  in  many  other  cases  too 
numerous  to  cite.  It  is  often  found  stated  in  connection  with 
the  qualifying  rule  which  has  been  almost  universally  adopted 
in  this  country  to  the  effect  that,  while  the  community  reputa- 
tion as  to  particular  traits  is  admissible  upon  the  question  of 
character,  the  personal  knowledge  and  belief  of  the  witness  must 
be  excluded.  (3  Wigmore  on  Evidence,  §  1980.)  Thus  in 
Hirschman  v.  People  (101  111.  568),  where  the  defendant  was 
tried  on  an  indictment  for  manslaughter,  it  was  held  that  he 
was  properly  permitted  to  give  evidence  of  his  general  reputa- 
tion in  regard  to  peace  and  quiet;  but  that  no  error  was  com- 
mitted in  excluding  all  particular  transactions  in  which  he  had 
been  concerned  tending  to  prove  a  quiet  and  peaceable  disposi- 
tion on  the  part  of  the  accused.  In  Bemeken  v.  State  (40  Neb. 
810)  the  defendant  was  accused  of  the  crime  of  receiving  stolen 
property.  It  was  held  that  he  unquestionably  had  the  right  to 
introduce  evidence  of  his  character  or  reputation,  which  the 
court  regarded  as  convertible  terms,  for  honesty  in  the  com- 
munity in  which  he  had  resided  or  his  general  reputation  for 
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honesty;  but  that  this  could  not  be  shown  by  evidence  of  par- 
ticular and  specific  facts  within  the  knowledge  of  the  witness 
purporting  to  have  been  gained  by  personal  acquaintance  or 
dealings  with  the  accused.  In  State  y.  Dalton  (27  Mo.  13) 
the  appellant  was  tried  for  a  felonious  assault  with  intent  to 
kill.  The  defendant  proved  that  his  general  character  as  a 
peaceable  man  was  good,  but  the  trial  court  sustained  an  objec- 
tion to  further  inquiry  as  to  his  character  for  industry  and  this 
was  held  by  the  Supreme  Court  to  be  a  correct  ruling;  "  because 
whenever  evidence  of  character  is  admissible  it  is  restricted  to 
the  trait  of  character  which  is  in  issue  and  must  have  reference 
to  the  nature  of  the  charge."  "  In  a  criminal  prosecution  the 
good  character  of  a  defendant  is  always  admissible  but  the  law 
limits  the  inquiry  in  such  a  case  to  his  general  character  [repu- 
tation] as  to  the  trait  in  issue."    {State  v.  King,  78  Mo.  565.) 

"  The  reputation  which  is  the  subject  of  proof  in  courts  as 
evidence  of  character  means  the  estimate  in  which  the  indi- 
vidual is  held  by  the  community  and  not  the  private  opinion 
entertained  of  him  by  the  witnesses  who  may  be  called  to  testify 
in  reference  to  such  fact."  (Jackson  v.  State,  78  Ala.  471.) 
When,  therefore,  a  witness  is  called  to  prove  the  good  character 
of  the  defendant  his  testimony  should  not  go  beyond  the  reputa- 
tion which  the  defendant  sustains  in  the  community  as  to  the 
particular  traits  of  character,  the  existence  or  non-existence  of 
which  bear  upon  the  probability  or  improbability  that  he  would 
conmiit  or  refrain  from  committing  the  offense  with  which  he 
is  charged.     {State  v.  Pearce,  15  Nev.  188.) 

The  authorities  which  have  been  cited  suffice  to  show  that 
while  the  defendant  in  the  case  at  bar  was  entitled  to  give 
evidence  of  his  general  reputation  as  a  man  of  quiet  and  peace- 
able disposition  he  was  not  entitled  to  prove  particular  acts 
indicative  of  the  fact  that  he  possessed  traits  rendering  it  un- 
likely that  he  would  assault  his  friend.  The  case  of  Sawyer 
V.  People  (91  N.  Y.  667)  is  cited  in  behalf  of  the  appellant  as 
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holding  a  different  doctrine,  but  an  examination  of  the  record 
on  appeal  therein  shows  that  the  rulings  of  the  trial  court  in 
that  case  were  in  precise  accordance  with  the  law  as  we  have 
stated  it  (Court  of  Appeals  Cases  in- Clerk's  office,  vol.  9,  of 
1883.) 

In  a  few  of  the  states,  notably  Iowa  and  Minnesota,  the 
doctrine  that  the  character  of  the  defendant  in  a  prosecution 
for  homicide  can  be  shown  only  by  the  evidence  of  his  general 
good  reputation  or  his  reputation  in  the  community  as  a  per- 
son of  quiet  and  peaceable  disposition  is  rejected.  The  courts 
in  those  states  go  further  and  hold  that  a  defendant  in  such  a 
case  is  entitled  to  show  by  the  personal  observation  and  knowl- 
edge of  witnesses  called  in  his  behalf  that  he  possesses  those 
traits  of  character  which  would  render  it  unlikely  that  he  com- 
mitted the  offense  with  which  he  is  charged.  {State  v.  Ster- 
rett,  68  Iowa,  76;  State  v.  Lee,  22  Minn.  407.)  In  the  Iowa 
case  it  is  said :  '^  Evidence  that  he  is  reputed  to  possess  certain 
traits  of  character  may  be  competent  evidence  tending  to  prove 
that  he  does  possess  them,  but  it  is  by  no  means  the  only  com- 
petent evidence  of  that  fact.  We  see  no  reason  why  any  witness 
who  is  shown  to  have  had  opportunity  for  forming  a  just  esti- 
mate of  his  character  should  not  be  permitted  to  testify  with 
reference  to  it." 

This  view,  however,  is  opposed  to  the  prevailing  rule  in 
England  as  established  in  Beg.  v.  Eowton  (10  Cox's  Crim. 
Cases,  25,  34),  and,  as  we  have  seen,  to  the  great  weight  of 
American  authorities  on  the  subject. 

Professor  Wigmore,  in  his  scholarly  treatise  on  the  law  of 
evidence,  argues  strongly  in  favor  of  a  rule  admitting  evi- 
dence of  personal  knowledge  and  belief  concerning  the  char- 
acter of  an  accused  person  as  against  the  rule  which  restricts 
such  evidence  to  the  general  reputation  of  the  accused  in  re* 
spect  to  the  moral  traits  at  issue  in  the  prosecution,  declaring 
that  so  far  as  practical  policy  and  utility  are  concerned  there 
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ought  to  be  no  hesitation  between  reputation  and  personal 
knowledge  and  belief.  "A  perusal  of  the  records  of  state 
trials,"  he  says,  "  will  show  how  natural,  straightforward  and 
useful  was  this  method  t)f  asking  after  belief  founded  on  per- 
sonal experience  and  intimacy.  Put  any  one  of  us  on  trial 
for  a  false  charge,  and  ask  him  whether  he  would  not  rather 
invoke  in  his  vindication,  as  Lord  Kenyon  said,  '  the  warm, 
affectionate  testimony '  of  those  few  whose  long  intimacy  and 
trust  has  made  them  ready  to  demonstrate  their  faith  to  the 
jury,  than  any  amount  of  colorless  assertions  about  reputa- 
tion." (2  Wigmore  on  Evidence,  §  1686.)  The  answer  to  this 
argument  is  found  in  overwhelming  considerations  of  prac- 
tical convenience.  If  a  witness  is  to  be  permitted  to  testify 
to  the  character  of  an  accused  person,  basing  his  testimony 
solely  on  his  own  knowledge  and  observation,  he  cannot  logi- 
cally be  prohibited  from  stating  the  particular  incidents  affect- 
ing the  defendant,  and  the  particular  actions  of  the  defendant 
which  have  led  him  to  his  favorable  conclusion.  In  most  in- 
stances it  would  be  utterly  impossible  for  the  prosecution  to 
ascertain  whether  occurrences  narrated  by  the  witness  as  con- 
stituting the  foundation  of  his  conclusion  were  or  were  not 
true.  They  might  be  utterly  false,  and  yet  incapable  of  dis- 
proof at  the  time  of  trial.  Furthermore,  even  if  evidence 
were  accessible  to  controvert  the  specific  statements  of  the 
witness  in  this  respect,  its  admission  would  lead  to  the  intro- 
duction into  the  case  of  innumerable  collateral  issues  which 
could  not  be  tried  out  without  introducing  the  utmost  com- 
plication and  confusion  into  the  trial,  tending  to  distract  the 
minds  of  the  jurymen  and  befog  the  chief  issue  in  litigation. 

It  is  argued  in  behalf  of  the  People  that  no  foundation  was 
laid  for  the  proposed  testimony  by  proof  that  the  witnesses 
were  acquainted  with  the  reputation  of  the  defendant.  We 
cannot  accede  to  this  proposition  as  applicable  to  the  wit- 
ness Mcrritt.     Indeed,  he  was  allowed  to  state,  without  objec^ 
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tion,  that  he  was  acquainted  with  the  reputation  of  the  defend- 
ant so  far  as  it  related  to  whether  or  not  the  defendant  was  of 
a  quiet  and  peaceable  disposition.  The  witness  had  known 
the  defendant  twenty-five  or  thirty  years,  and  lived  in  King- 
ston, where  the  defendant  had  worked  up  to  a  period  within 
five  or  six  years  before  the  trial.  The  learned  county  judge 
in  his  charge  speaks  of  the  house  of  the  defendant,  in  which 
the  homicide  occurred,  as  being  "  some  few  miles  distant  "  from 
Kingston.  While  the  reputation  which  is  receivable  in  evidence 
on  the  question  of  character  must  be  confined  to  the  place  of 
residence  of  the  person  whose  character  is  under  consideration, 
or  the  neighborhood  of  such  residence,  and  the  time  when  such 
reputation  existed  must  not  be  too  remote,  we  think  that  it  can- 
not be  held  as  matter  of  law  that  upon  the  evidence  in  this 
record  the  witness  Merritt  was  not  qualified  to  testify  as  to 
the  community  reputation  of  the  defendant  as  to  peaceableness 
and  quiet.  As  has  already  been  pointed  out,  the  trial  judge 
himself  spoke  of  the  defendant's  dwelling  as  being  only  a  few 
miles  distant  from  Kingston  where  the  witness  resided ;  and  we 
are  probably  authorized  to  take  judicial  notice  of  the  fact  that 
the  distance  between  Kingston  and  Woodstock  is  not  more  than 
ten  miles  as  the  crow  flies.  (See  Mutual  Benefit  Life  Ins.  Co. 
V.  Robinson,  58  Fed.  Rep.  723,  where  judicial  notice  was  taken 
of  the  fact  that  the  distance  between  two  cities  exceeded  one 
hundred  miles.)  The  time  limit  applicable  to  evidence  of 
reputation  is  discussed  by  Beabdsley,  J.,  in  Sleeper  v.  Van 
Middlesworth  (4  Denio,  431)  where  it  was  held  to  have  been 
error  to  exclude  evidence  that  four  years  before  the  trial  the 
witness  had  already  acquired  a  well-known  character  in  the 
community  where  he  resided.  "  No  certain  limit,''  said  the 
court,  "  in  point  of  duration  can  be  laid  down  for  inquiries  like 
this."  In  an  action  for  slander  in  imputing  unchastity  to  a 
woman,  the  Supreme  Judicial  Court  of  Massachusetts  has  held 
that  evidence  of  the  female  plaintiff's  bad  general  reputation 
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ten  years  before  the  speaking  of  the  words  for  which  the  suit 
is  brought  was  competent ;  "  it  being  a  very  general  presump- 
tion that  things  which  are  proved  to  have  once  existed  in  a 
particular  state>  are  to  be  understood  as  continuing  in  that 
state,  until  the  contrary  is  established  by  evidence,  either  direct 
or  presumptive."  (Metcalp,  J.,  in  Parkhurst  v.  Ketchum, 
6  Allen,  406.) 

The  questions  which  have  led  to  the  reversal  of  the  judg- 
ment in  this  case  below  and  the  questions  which  seem  almost 
certain  to  arise  on  the  new  trial  render  it  proper  for  us  to  sug- 
gest that  a  witness  may  be  qualified  to  testify  to  the  general 
reputation  of  a  person  as  to  particular  traits  of  character 
even  though  he  may  never  have  heard  anybody  say  anything  as 
to  whether  the  person  whose  character  is  in  question  possesses 
such  traits  or  not.  In  other  words,  the  testimony  of  a  person 
who  has  lived  any  considerable  length  of  time  in  the  same 
neighborhood  as  another  to  the  fact  that  he  has  never  heard 
anything  against  that  other  person  in  respect  to  his  peaceable- 
ness  or  quiet  behavior  or  honesty  is  competent  evidence  that 
his  reputation  is  that  of  a  person  of  pacific  disposition  and 
integrity.  In  Regina  v.  Rowton  (supra),  Cockburn,  Ch.  J., 
admitted  the  competency  of  the  evidence  of  a  witness  who 
should  say,  '^  I  never  heard  anything  against  the  character  of 
a  person  of  whose  character  I  come  to  speak."  The  same 
learned  judge  declared  that  although  given  in  a  negative  form 
such  testimony  is  the  most  cogent  evidence  of  a  man's  good 
reputation  because  one's  character  does  not  get  talked  about 
until  there  is  some  fault  to  be  found  with  it.  Chief  Justice 
Nelson  in  delivering  the  opinion  of  the  old  Supreme  Court 
in  People  v.  Davis  (21  Wendell,  309)  assumed  that  negative 
evidence  was  receivable  to  establish  good  character  provable  by 
reputation.  "  Character  is  proved  by  reputation  and  evidence 
that  those  who  have  known  a  man  in  the  community  never  heard 
anything  against  his  reputation  as  a  peaceable  man  is  evidence 
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of  good  reputation  in  that  respect"  (W.  Allen,  J.,  in  Day 
V.  R088,  154  Mass.  13.)  A  witness  is  qualified  to  testify  to 
the  reputation  of  a  defendant  where  the  witness  has  been  in 
such  a  position  with  reference  to  the  defendant's  residence  or 
circle  of  acquaintances  that  the  fact  of  his  hearing  nothing 
against  him  would  have  a  tendency  to  show  that  nothing  had 
been  said  against  him  and,  therefore,  that  his  reputation  was 
good.  (See  Holmes  v.  State,  88  Ala.  26,  29.)  It  is  even  com- 
petent evidence  of  the  good  reputation  of  an  accused  person 
that  the  witness  has  been  acquainted  with  him  for  a  consider- 
able time  under  such  circumstances  as  render  it  likely  that  he 
would  have  heard  what  was  said  about  him  and  that  he  has 
never  heard  anything  about  his  character — "  the  fact  that  a 
person's  character  is  not  talked  about  at  all  being  on  grounds 
of  common  experience  excellent  evidence  that  he  gives  no  occa- 
sion for  censure  or,  in  other  words,  that  his  character  is  good." 
(State  v.  Lee,  22  Minn«  407.)  Indeed,  as  is  well  said  by  the 
Supreme  Court  of  Illinois  in  Gifford  v.  People  (148  111.  173), 
''one  whose  word  passes  current  among  his  associates  and 
neighbors,  or  who  is  received  and  accepted  by  society  as  a  virtu- 
ous man  or  woman,  or  whose  honesty  is  not  questioned  in  the 
commimity  in  which  he  lives,  will  ordinarily  excite  no  dis- 
cussion or  comment,  and  yet  every  person  in  the  community 
knows  that  he  or  she  is  accepted,  recognized  and  reputed  to  be 
a  truthful,  virtuous  or  honest  person."  (See,  also,  Oandolfo 
v.  State,  11  Ohio  St  114;  Millihen  v.  Long,  188  Pa.  St  411.) 
In  some  instances  negative  evidence  of  good  reputation  has 
been  characterized  as  the  best  evidence  on  the  subject.  Chief 
Justice  CocKBUBN^  in  the  Bowton  case  already  cited,  declared 
it  to  be  the  best  evidence  of  a  man's  character  that  he  is  not 
talked  about  at  all.  The  Supreme  Court  of  Iowa,  in  State  v. 
Nelson  (58  Iowa,  208)  declined  to  adopt  this  view,  saying: 
"  It  cannot  be  fairly  said  that  proof  that  one's  neighbors  have 
never  heard  his  character  canvassed   is  better  proof  of  his 
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good  reputation  than  proof  that  his  neighbors  generally  speak 
in  terms  of  commendation  of  his  character.  All  that  can 
properly  be  said  of  the  kind  of  negative  proof  under  consid- 
eration is  that  it  is  competent  proof  of  good  reputation  and 
should  be  accepted  and  weighed  by  the  jury."  In  this  state- 
ment of  the  law  we  agree. 

Three  conclusions  are  involved  in  our  review  of  this  case: 
First,  that  upon  a  criminal  prosecution  evidence  is  receivable 
in  behalf  of  the  accused  that  he  has  enjoyed  a  good  reputation 
in  respect  to  the  traits  involved  in  the  charge  against  him; 
second,  that  evidence  is  not  receivable  in  his  behalf  as  to  the 
existence  of  such  traits  when  such  evidence  consists  solely  of 
the  personal  knowledge  and  observation  of  his  conduct  by  witr 
neses.  and  not  of  their  knowledge  as  to  his  reputation  in  such 
respects;  and  third,  that  negative  evidence  is  receivable  to 
establish  a  good  reputation.  This  statement  may  be  of  service 
as  a  guide  to  the  solution  of  somewhat  perplexing  questions  in 
this  branch  of  the  law  of  evidence  which  frequently  arise  upon 
criminal  trials. 

It  follows  from  what  has  been  said  that  the  order  of  the 
Appellate  Division  reversing  the  conviction  of  the  defendant 
must  be  affirmed. 

CuLLEN,  Ch.  J.,  Gray,  O'Brien,  Vann,  Wbsner  and 
Chase^  JJ.,  concur. 

Order  affirmed. 
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SUPBEME  COUBT-AFF.  DIVISION-FOUBTH  DEP.. 
Nov.  12,  1907. 

THE  PEOPLE  V.  JOHN  W.  NEFF.* 

(122  App.  Div.  136.) 

(1).    OBiUTD  Labcent— Obtaining  Countt  Moivbt  on  False  Wabbants. 

As  chapter  277  of  the  Laws  of  1900»  empowering  the  board  of 
supervisors  of  Erie  county  to  take  proceedings  to  condemn 
cemetery  lands  for  a  State  armory,  provides  that  prior  to  the 
removal  of  bodies  from  the  cemetery  awards  for  land  damages 
shall  be  paid  to  the  persons  entitled  thereto  or  into  court,  and 
that  the  moneys  arising  from  the  sale  of  bonds  remaining  under 
the  control  of  the  supervisors  are  applicable  to  awards  for  the 
removal  and  reinterment  of  bodies,  etc.,  a  contract  by  the  super- 
visors made  pursuant  to  said  act  for  the  removal  and  reinterment 
of  bodies  entitling  the  contractor  to  receive  "the  amount  of* the 
awards  allowed  *  *  *  in  the  report  heretofore  confirmed 
*  *  *  as  to  the  damages  for  taking  the  lands  and  removing 
said  bodies  from  the  North  Street  cemetery,  for  the  bodies  so 
removed  and  reinterred,"  etc..  should  be  construed  to  mean  that 
the  contractor  is  not  entitled  to  receive  the  land  awards  but 
only  the  awards  made  for  the  removal  and  reinterment  of  bodies. 
The  words  "  as  to  the  damages  for  taking  the  lands  and  removing 
the  bodies  from  the  North  Street  cemetery"  are  mere  words  of 
description  of  the  report  containing  the  awards. 

(2).    Same. 

Evidence  on  the  trial  of  an  indictment  against  the  county 
auditor  of  Erie  county  for  grand  larceny,  first  degree,  in  entering 
Into  a  conspiracy  with  members  of  the  board  of  supervisors  and 
others  to  appropriate  moneys  applicable  to  the  payment  of  awards 
on  the  condemnation  of  cemetery  lands  examined  and  held  suffi- 
cient to  sustain  a  conviction. 

(3).    Same — Poweb  of  Govebnob  to  Appoint  ETztbaobdinabt  Tebms. 

The  provision  of  section  2,  article  6  of  the  State  Constitution 
empowering  justices  of  the  Appellate  Division  to  fix  the  times 
and  places  for  holding  Special  Terms  and  to  assign  the  justices 
in  the  departments  to  hold  such  terms  is  not  exclusive,  and  the 
Governor  has  power  to  appoint  extraordinary  terms  of  the  Su- 

•  AAffirmed  191  N.  Y.  210,  post 
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preme  Court.  Section  234  of  the  Code  of  Civil  Procedure,  au- 
thorizing the  Governor  to  appoint  extraordinary  terms  of  the 
Supreme  Court,  is  not  unconstitutional. 

(4).    Same— Pailuke   to   File   Ohdeb   Chahoino   Venus.     Poweb  of 

COUBT   TO    DiSCHABQB   JUET— CODE   CiV.    PBO.    SeOS.    1042-1043. 

When  after  the  Jury  is  impaneled  and  sworn  in  a  prosecution 
for  grand  larceny,  the  defendant's  attorney  objects  to  the  juris- 
diction of  the  court  because  an  order  charging  the  place  of  trial 
had  not  been  entered  in  the  clerk's  office  as  required  by  sections 
361  and  353  of  the  Code  of  Criminal  Procedure,  the  court  may 
discharge  the,  jury  and  impanel  another;  nor  can  it  be  maintained 
under  the  circumstances  that  there  was  a  drawing  of  a  new  panel 
without  observing  the  provisions  of  sections  1042  and  1043  of  the 
Code  of  Civil  Procedure. 

(5).    Same — ^When  Defendant  not  Twice  in  Jeopabdt. 

Under  such  circumstances  the  proceedings  before  the  first  jury 
are  not  an  independent  trial  so  that  on  the  discharge  of  that  jury 
the  defendant  is  protected  from  further  prosecution  under  the 
constitutional  guaranty  that  no  persons  shall  be  twice  put  in 
jeopardy  for  the  same  offense. 

(6).    Same— Acts  CoNSTrruriNG  Gband  Labcent. 

A  county  auditor  who  in  conspiracy  with  others  issues  fraud- 
ulent warrants  to  obtain  possession  of  county  moneys  is  guilty 
of  grand  larceny,  first  degree,  and  not  merely  of  the  offense  of 
obtaining  money  under  false  pretensea  This  was  the  rule  both 
prior  and  subsequent  to  the  enactment  of  the  Code  of  Civil 
Procedure. 

(7).    Same — So  Tttle  to  Monet  Wbonofullt  Obtaind. 

A  payment  of  county  moneys  by  the  county  treasurer  upon 
false  warrants  without  knowledge  or  participation  in  the  fraud 
does  not  give  title  or  right  to  possession  to  the  person  who  so 
wrongfully  obtains  it 

RoBSON,  J.,  dissenting. 

Appeal  by  the  defendant,  John  W.  Nefif,  from  a  judgment 
of  the  Supreme  Court,  rendered  on  the  6th  day  of  August, 
1906,  upon  the  verdict  of  a  jury  after  a  trial  at  the  Wyoming 
Trial  Term,  convicting  the  defendant  of  the  crime  of  grand 
larceny  in  the  first  degree. 
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The  defendant,  John  W.  Neff,  was  indicted  jointly  with 
Rowland  J.  Conover  for  the  crime  of  grand  larceny  in  the  first 
degree,  alleged  to  have  been  committed  on  the  1st  day  of 
October,  1901,  charging  them  with  stealing  $7,500  in  money, 
belonging  to  the  county  of  Erie.  The  defendants  were  tried 
separately,  Conover  was  tried  and  convicted  at  the  Erie  Trial 
Term,  and  NefF  was  tried  at  the  Wyoming  Trial  Term,  he 
having  made  a  motion  to  remove  the  action  from  Erie  county, 
which  was  granted,  and  the  place  of  trial  changed  to  Wyoming 
county. 

He  was  tried  at  an  extraordinary  term  appointed  by  the  Gov- 
ernor in  July,  1906.  The  indictment  contained  a  second  county 
also  charging  the  crime  as  receiving  stolen  property,  but  that 
count  was  withdrawn  from  the  consideration  of  the  jury,  and 
the  defendant  was  convicted  upon  the  first  count,  charging  the 
offense  as  grand  larceny  in  the  first  degree. 

Motions  by  the  defendant  in  arrest  of  judgment  and  for  a 
new  trial  were  denied,  and  the  defendant  was  sentenced  to 
imprisonment  for  the  term  of  seven  years. 

William  B.  Hoyt,  for  the  appellant. 

Frank  A.  Abbott,  for  the  respondent. 

Ebuse,  J.: 

The  moneys  which  the  defendant  was  convicted  of  stealing 
were  obtained  from  the  county  treasurer,  the  legal  custodian 
thereof,  by  means  of  a  warrant  signed  by  the  clerk  of  the 
board  of  supervisors,  and  countersigned  by  the  chairman  of  the 
board  and  the  defendant  Neff,  the  county  auditor,  payable  to 
the  order  of  the  defendant  Conover.  The  warrant  was  in  due 
form,  and  signed  and  countersigned  by  the  proper  officers. 

It  is  con  ten  ed  on  the  part  of  the  prosecution  that  Conover 
had  no  right  to  the  moneys  so  obtained  on  the  warrant,  which 
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fact  was  well  known  to  both  Neff  and  Conover;  that  the  war- 
rant was  a  mere  device  by  which  to  defraud  the  county  of  its 
money^  and  appropriate  the  same  to  the  use  of  themselves  and 
others  associated  with  them  in  the  commission  of  the  crime. 
On  behalf  of  the  defendant  it  is  contended  that  he  acted  in 
good  faith  in  countersigning  the  warranty  believing  that  Con* 
over  was  legally  entitled  to  the  moneys  which  were  obtained 
thereon,  and  that,  in  fact,  the  county  was  at  that  time  indebted  to 
Conover  in  a  sum  exceeding  that  amount  upon  a  contract  which 
Conover  had  with  the  county  for  the  removal  of  bodies  from  an 
old  cemetery,  situate  in  the  city  of  Buffalo,  to  a  new  cemetery 
owned  by  a  corporation  of  which  Conover  was  an  officer. 

On  the  26th  day  of  March,  1901,  Conover  entered  into  this 
contract  with  the  board  of  supervisors  of  Erie  county.  The 
contract  was  made  under  the  provisions  of  chapter  277  of  the 
Laws  of  1900,  which  was  passed  to  enable  the  acquisition  of  the 
old  cemetery  lands  by  condemnation  for  an  armory  site.  The 
act  empowered  the  board  of  supervisors,  with  the  approval  of 
the  Armory  Commission  of  the  State,  to  take  proceedings  to 
acquire  the  lands  for  that  purpose.  The  Supreme  Court  was 
empowered  to  appoint  three  commissioners  to  appraise  the 
damages  for  taking  the  lands,  and  the  damages  accruing  to  the 
owners  of  lots  by  reason  of  the  removal  of  the  remains ;  requir- 
ing the  damages  for  taking  the  lands  to  be  considered  and  re- 
ported apart  from  the  damages  for  the  removal  and  reinterment 
of  the  remains,  and  the  removal  and  resetting  of  the  slabs, 
stones  and  monuments.  The  board  of  supervisors  was  directed 
to  publish  a  notice  for  three  weeks,  as  therein  prescribed, 
requiring  the  owners  of  lots  within  thirty  days  to  remove  the 
remains  of  persons  buried  therein,  etc.  At  the  expiration  of 
that  time,  the  board  of  supervisors  was  directed  to  cause  the 
removal  and  reinterment  of  all  such  bodies  then  remaining  in 
the  cemetery  lands,  and  the  removal  and  resetting  of  the  slabs, 
stones  and  monuments,  the  expense  thereof  to  be  paid,  as  far 
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as  possible^  from  sums  awarded  to  the  owners  of  lots  from 
which  the  removal  is  made.  To  carry  out  the  provisions  of  the 
act,  the  board  of  supervisors  was  empowered  to  issue  bonds 
from  time  to  time,  to  be  sold  by  the  treasurer  of  the  county, 
the  proceeds  to  be  paid  out  upon  the  order  of  the  board. 

On  March  20,  1901,  the  board  of  supervisors  adopted  the 
following  resolution: 

"  Resolved,  That  upon  the  expiration  of  the  period  of  thirty 
days  allowed  for  the  removal  and  reinterment  of  the  bodies  in 
the  cemetery  in  the  City  of  Buffalo,  described  as  follows: 
(Describing  the  cemetery) — That  the  Board  of  Supervisors 
cause  the  removal  and  reinterment  of  all'of  the  bodies  remain- 
ing in  said  cemetery  lands  at  the  expiration  of  such  period  of 
thirty  days  and  cause  the  same  to  be  reinterred  under  the  super- 
vision of  and  subject  to  the  orders  of  the  Board  of  Health  of 
the  City  of  Buffalo,  and  cause  the  monuments,  stones  and  slabs 
remaining  therein  to  be  removed  and  reset;  all  to  be  removed 
and  reinterred  and  reset  in  the  Lakeside  Cemetery,  in  the  Town 
of  Hamburg,  in  the  County  of  Erie,  provided  said  Lakeside 
Cemetery  shall  execute  to  the  County  of  Erie  a  conveyance  of 
sufficient  lands  in  its  cemetery  for  the  removal  thereto  and  rein- 
terment therein  of  the  said  bodies,  and  the  removal  thereto  and 
resetting  therein  of  the  said  slabs,  stones  and  monuments; 
and  provided  further  that  R.  J.  Conover,  Comptroller  of  the 
said  Lakeside  Cemetery  Association,  shall  execute  to  and  with 
the  County  of  Erie  an  agreement  to  convey  said  lands,  and  to 
remove  and  reinter  said  bodies,  and  to  remove  and  reset  said 
slabs,  stones  and  monuments  at  his  own  expense  and  in  such 
manner  as  to  preserve  the  identity  of  said  body  as  far  as  possi- 
ble, and  in  all  cases  where  the  remains  of  any  body  are  distin- 
guishable, to  reinter  the  same  in  a  separate  grave ;  the  County 
to  pay  to  the  said  R.  J-  Conover,  Comptroller  of  the  Lakeside 
Cemetery  Association,  in  consideration  thereof,  the  amount 
of  the  awards  allowed  by  the  Commission  heretofore  appointed, 
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as  the  damages  for  taking  the  lands  and  removing  the  said 
bodies  so  removed  and  reinterred,  and  for  the  slabs,  stones 
and  monuments  so  removed  and  reset." 

On  the  26th  day  of  March,  1901,  a  contract  was  entered 
into  by  Conover  with  the  comity.  After  reciting  in  fnll 
the  resolution  just  referred  to,  it  provided  that  Conover  should 
remove  and  reinter  the  bodies  remaining  in  the  cemetery,  re- 
move and  reset  all  slabs,  stones  and  monuments  in  the  Lakeside 
Cemetery  at  his  own  expense,  and  in  such  manner  as  to 
preserve  the  identity  of  each  body  as  far  as  possible,  and  in 
all  cases  where  remains  of  any  body  were  distinguishable,  to 
reinter  the  same  in  a  separate  grave.  He  further  agreed  that 
the  Lakeside  Cemetery  Association  would  execute  to  the  county 
a  conveyance  of  sufficient  lands  in  its  cemetery  for  the  removal 
thereto  and  the  reinterment  therein  of  the  bodies  upon  comple- 
tion of  said  work.  Upon  its  part  the  county  agreed  as  follows : 
"  The  party  of  the  second  part,  in  consideration  thereof,  agrees 
to  pay  to  the  party  of  the  first  part  the  amount  of  the  awards 
allowed  by  the  Appraisal  Commission  in  its  report  heretofore 
confirmed  by  the  Supreme  Court  of  Erie  County  as  to  the 
damages  for  taking  the  lands  and  removing  the  said  bodies 
from  the  North  Street  Cemetery,  for  the  bodies  so  removed  and 
reinterred,  and  for  the  slabs,  stones  and  monuments  so  removed 
and  reset." 

Defendant's  counsel  asked  the  court  to  charge  that  under  the 
contract  Conover  was  entitled  to  land  awards  made  by  the 
commissioners  for  all  the  lots  from  which  Conover  removed 
bodies.  The  court  declined,  and  charged  the  jury  as  a  matter 
of  law  that,  under  his  contract,  Conover  was  not  entitled  to  the 
land  awards.  Counsel  for  the  defendant  excepted  to  the 
refusal  to  charge  as  requested,  and  to  the  charge  as  made,  and 
urges  that  such  a  construction  not  only  does  violence  to  the 
language  of  the  contract  itself,  but  that  the  interpretation 
contended  for  by  the  defendant  is  the  more  reasonable  one. 
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flince  Conover  was  required  not  only  to  remove  the  remains 
and  reinter  them  and  remove  and  reset  the  slabs,  stones  and 
monuments,  but  also  to  furnish  the  land  for  the  purpose ;  that 
even  assuming  that  the  trial  judge  was  right  in  holding  that  the 
lot  owners  had  such  an  interest  in  their  lots  as  entitled  them  to 
compensation  beyond  the  furnishing  of  another  burial  place, 
and  that  as  between  the  county  and  the  lot  owners  the  awards 
for  land  damages  belong  to  the  owner,  yet  that  it  was  entirely 
competent  for  the  county  to  contract,  and  it  did  contract,  to 
pay  to  Conover  a  sum  equal  to  the  total  amount  awarded  to  the 
lot  owners,  including  the  damages  for  taking  the  lands  from 
which  Conover  removed  the  unclaimed  dead. 

There  is  much  force  in  this  contention,  and  I  confess  that 
my  first  impression  upon  the  argument  was  that  such  was  the 
interpretation  to  be  placed  upon  the  provision  of  the  contract 
relating  to  the  compensation  to  be  made  to  Conover.  But  upon 
a  careful  reading  of  this  provision,  in  connection  with  the  act 
under  which  the  old  cemetery  was  acquired,  the  report  of  the 
appraisal  commission  and  the  surrounding,  circumstances,  I 
think  the  trial  judge  was  right  in  his  interpretation  of  the 
contract.  The  contract  itself  was  made  in  reference  to  the 
provisions  of  the  act,  as  the  act  is  referred  to  therein. 

After  the  awards  had  been  made  and  the  commissioners^ 
report  filed  and  confirmed,  and  simultaneous  with  the  passing 
of  the  resolution  authorizing  of  the  contract  with  Conover,  the 
board  of  supervisors  directed  an  issue  of  bonds  of  $210,000, 
which  was  the  amount  necessary  to  pay  the  awards  fixed  by  the 
court  in  confirming  the  report  of  the  commissioners,  and  the 
expenses  incurred  up  to  that  time.  The  commissioners  in 
their  report  had  made  awards  for  removing  and  reinterring 
the  bodies,  and  removing  and  resetting  the  slabs,  stones  and 
monuments,  fixing  the  uniform  sum  of  $9  for  removing  a 
body,  and  $6  for  reinterring  the  same ;  the  amount  for  removing 
the  slabs,  stones  and  monuments  and  resetting  the  same  varied. 
31 
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They  had  also  made  separate  awards  as  the  act  provided,  for 
the  damages  for  taking  the  land  and  for  removing  and  reinter- 
ring  the  remains. 

The  act  provided  that  the  bonds  were  to  be  sold  by  the 
county  treasurer  and  the  proceeds  retained  by  him  and  paid 
out  upon  the  orders  of  the  board.  Section  6  of  the  act  (Laws  of 
1900,  chap.  277)  provides:  "*  *  *  Within  sixty  days 
after  the  confirmation  of  the  report  of  the  commissioners,  the 
board  of  supervisors  shall  make  to  the  persons  to  whom  com- 
pensation shall  have  been  awarded  by  the  commissioners,  the 
compensation  awarded  to  them  respectively,  except  as  herein- 
after otherwise  provided.  In  case  any  such  person  shall  refuse 
such  compensation,  or  shall  be  unknown  or  incapacitated,  or 
the  right  to  the  compensation  be  disputed  or  doubtful,  the 
board  of  supervisors  may  pay  the  same  into  court  with  a 
statement  of  the  facts  and  circumstances  of  the  case." 

Section  7  provides :  "  Upon  paying  either  to  the  persons 
entitled  thereto  or  into  court  the  amounts  separately  awarded 
as  damages  for  taking  said  lands,  the  title  thereto  shall  vest  in 
the  People  of  the  State  of  New  York  in  fee.  After  the 
making  of  such  payment  the  board  of  supervisors  shall  publish 
a  notice  twice  a  week  for  three  weeks  in  the  official  paper  and 
two  other  daily  papers  of  said  county  requiring  the  former 
owners  of  lots  in  said  cemetery  to  remove  the  remains  of 
persons  buried  in  such  lots  and  to  remove  the  monuments,  slabs 
and  stones  on  said  lots,  and  suitably  reinter  such  remains  and 
reset  such  monuments,  slabs  and  stones  within  thirty  days  from 
the  first  publication  of  such  notice;  such  removal,  reinterment 
and  resetting  shall  in  all  cases  be  done  under  the  supervision 
and  subject  to  the  orders  of  the  board  of  health  of  the  city  of 
Buffalo,  and  when  in  any  case  the  health  commissioner  of 
said  city  shall  certify  that  the  same  has  been  properly 
accomplished  the  board  of  supervisors  shall  direct  the  payment 
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or  deposit  in  court  of  the  further  sum  awarded  in  such  case  for 
that  purpose." 

Then  follows  section  8,  which  provides  that  the  board  of 
supervisors  shall  cause  the  removal  and  reinterment  of  the 
bodies  remaining  after  the  expiration  of  the  time  during  which 
former  lot  owners  are  required  to  make  the  removal ;  that  the 
expense  of  such  removal,  reinterment  and  resetting  shall  be 
paid,  as  far  as  possible,  from  the  sums  awarded  to  the  owners 
of  lots  from  which  the  removal  is  made,  and  empowers  the 
board  to  acquire  sufficient  land  for  that  purpose  in  one  or  more 
of  the  existing  cemeteries  in  the  county. 

It  will  thus  be  seen  that  the  act  contemplates,  before  any 
removals  are  made,  that  the  awards  for  the  land  damages  shall 
be  paid  to  the  persons  entitled  thereto,  or  into  court,  and 
the  only  moneys  remaining  under  the  control  of  the  board  of 
supervisors,  realized  from  the  proceeds  of  the  sale  of  the  bonds, 
are  the  awards  for  the  removal  and  reinterment  of  the  bodies 
and  for  the  removal  and  resetting  of  the  monuments.  Those 
awards  are  to  be  paid  to  the  lot  owners  where  they  do  that  work. 
Where  it  is  not  done  by  the  lot  owner,  the  board  of  supervisors 
is  to  use  the  amount  of  the  award  in  meeting  the  expenses 
of  causing  the  work  to  be  done.  It  would  seem,  therefore, 
that  those  are  the  awards  referred  to  in  the  contract;  that  the 
words  ^^  as  to  the  damages  for  taking  the  lands  and  removing 
the  said  bodies  from  the  North  Street  Cemetery,"  contained 
in  the  contract,  are  mere  words  of  description  of  the  report 
containing  the  awards,  and  that  the  amount  of  the  awards  to 
which  the  defendant  Conover  is  entitled  is  the  awards  allowed 
^^  for  the  bodies  so  removed  and  reinterred,  and  for  the  slabs, 
stones  and  monuments  so  removed  and  reset." 

It  is  true,  as  urged  by  counsel  for  the  defendant,  that 
although  the  awards  for  land  damages  may  belong  to  the  land- 
owners, yet  that  the  board  of  supervisors  could  contract  to  pay 
a  sum  equal  to  the  awards,  including  the  land  damages.     The 
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difficulty  with  that  suggestion  is,  that  the  contract  does  not  so 
provide,  and  we  think  it  is  not  susceptible  to  that  construction, 
as  we  have  pointed  out 

2,  The  trial  court  charged  the  jury  that  if  the  defendant 
honestly  believed  that  under  the  contract  Conover  was  entitled 
to  the  land  awards  made  by  the  commissioners  for  lots  from 
which  he  removed  the  bodies,  and  the  payments  made  by  the 
defendant  were  intended  to  apply  in  part  upon  land  awards  to 
which  he  believed  Conover  entitled,  he  (the  defendant  Neff) 
could  not  be  convicted,  but  declined  to  charge  that  the  evidence 
showed  that  fact,  leaving  that  question  to  be  determined  by  the 
jury  upon  the  evidence,  and  giving  the  defendant  an  exception 
to  the  refusal  to  charge  as  requested.  The  jury  found  against 
the  defendant,  and  we  think  the  evidence  sustains  that  finding. 

The  act  for  acquiring  the  old  cemetery  became  a  law  on 
the  4th  of  April,  1900.  The  resolution  of  the  board  of 
supervisors  to  acquire  the  lands  was  adopted  on  or  about 
April  24,  1900.  On  May  18,  1900,  the  order  was  made 
appointing  the  commission  of  appraisal.  Soon  after  the  act 
became  a  law,  and  before  the  appointment  of  any  commis- 
sioners, Neff  called  the  attention  of  Conover  to  the  law,  and 
thereafter,  and  a  day  or  two  before  the  commissioners  were 
appointed,  Neff,  with  either  Gibson  or  Jackson,  went  to  Con- 
over's  office  and  talked  about  the  men  who  were  mentioned  as 
commissioners.  Neff,  Gibson  and  Jackson  were  there  several 
times  during  the  year  after  that 

Upon  one  occasion,  some  two  or  three  months  after  the 
commission  had  been  appointed,  in  September  or  October,  Neff, 
Gibson  and  Jackson  came  to  Conover's  office  and  discussed  the 
possibility  of  removing  the  bodies  to  the  cemetery  owned  by 
the  association  with  which  Conover  was  connected,  one  of  the 
three  saying  that  it  could  be  done,  would  cost  money.  Conover 
testifies  that  he  replied  that  his  funds  were  tied  up  in  the 
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Lakeside  Cemetery^  and  that  he  had  none  to  spend  for  that 
purpose. 

Soon  after,  and  after  the  first  report  of  the  commissioners 
(which  is  dated  November  7,  1900),  Neff,  Gibson  and  Jackson 
went  to  Conover's  office  again,  and  a  computation  was  made 
from  the  awards  made  by  the  commission^  The  sum  awarded 
to  the  cemetery  association  and  to  the  city  for  taxes  and  some 
expenses  was  deducted  from  the  total  awards,  and  the  balance 
divided  by  the  number  of  bodies  estimated,  making  the  average 
of  twenty-four  dollars  and  forty-two  cents  per  body.  It  was 
agreed  among  them  that  Conover  was  to  have  eighteen  dollars 
per  body,  and  the  other  three  six  dollars  and  forty-two  cents 
per  body. 

On  November  2,  1900,  and  after  the  talk  with  NeflF,  Gibson 
and  Jackson  that  it  would  take  money  to  get  the  contract, 
Gibson  and  Jackson  went  to  Conover's  office,  and  it  was  then 
mentioned  that  $5,000  would  be  necessary  to  be  raised  for  the 
use'of  the  board  of  supervisors,  and  Conover  made  his  note  for 
that  amount  payable  to  the  order  of  Jackson,  due  in  eight 
months  with  interest,  assigning  as  collateral  security  a  certificate 
of  indebtedness  of  the  Lakeside  Cemetery  Association  for 
$5,000,  of  which  Conover  was  the    holder. 

Thereafter  NefF  interested  Stock,  who  was  a  member  of  the 
military  committee  of  the  board  of  supervisors,  in  the  matter. 
He  called  Stock  into  his  private  office  and  stated  that  there  was 
a  contract  to  be  let  to  Conover;  that  Conover  would  receive 
fifteen  dollars  a  body,  retaining  nine  dollars  for  himself,  and 
giving  to  NefF,  Gibson,  Jackson  and  Stock  six  dollars ;  that  he 
(NefF)  figured  out  the  amount  of  money,  on  the  basis  of  about 
four  thousand  bodies,  at  six  dollars  per  body.  The  amount  of 
some  of  the  warrants  thereafter  issued  to  Conover  seems  to  be 
at  that  rate,  fifteen  dollars  a  body,  as  will  appear  later.  Stock 
testifies  to  various  meetings  had  thereafter,  between  himself, 
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Neffy  Gibson  and  Jackson^  where  money  was  divided  among 
them,  and  admits  that  he  received  one  thousand  dollars. 

On  March  15,  1901,  Conover  made  four  assignments  in 
blank  of  certain  amounts  out  of  warrants  to  be  issued  to  him. 
The  assignments  were  all  acknowledged  as  having  been  executed 
by  Conover  on  that  day,  but  one  of  them  does  not  appear 
to  have  been  signed  b^  him.  Each  assignment  recites  that 
Conover  is  about  to  enter  into  a  contract  with  the  county  of 
Erie  to  remove  the  unclaimed  dead  from  the  cemetery,  and  to 
be  paid  therefor  in  warrants  drawn  upon  the  treasurer  in 
accordance  with  the  report  of  the  appraisal  commission,  as 
confirmed  by  the  Supreme  Court.  One  of  the  assignments 
transferred  $5,000  out  of  the  warrant  to  be  issued  for  removal 
and  reinterment  of  the  first  1,000  bodies.  The  other  three 
were  each  for  $5,750,  one  payable  out  of  warrants  for  the 
second  1,000  bodies;  another  out  of  warrants  for  the  third 
1,000  bodies,  and  the  third  payable  out  of  warrants  for  the 
fourth  1,000  bodies.  The  day  before  the  contract  was  made 
with  Conover,  Jackson  exacted  the  discount  on  the  $5,000 
note,  and  Conover  executed  another  note,  dated  March  25, 
1901,  for  $262.50,  at  three  months,  which  was  paid  by  Con- 
over's  check  on  the  Niagara  Bank  of  Buffalo,  dated  June  12, 
1901,  for  that  amount,  and  payable  to  the  order  of  Jackson. 
Thereupon,  and  on  the  twenty-sixth  day  of  March,  the  reso- 
lution was  passed  awarding  the  contract  to  Conover  by  the  board 
of  supervisors,  of  which  Gibson,  Jackson  and  Stock  were  mem- 
bers. On  the  22d  of  May,  1901,  the  thirty  days  for  the  removal 
of  the  unclaimed  dead  expired,  and  the  following  day  Conover 
commenced  taking  up  the  remaining  bodies. 

It  may  be  well  now  to  call  attention  to  the  duties  of  Neff 
as  county  auditor.  The  statute  creating  the  oflSce  of  county 
auditor  of  Erie  county  (Laws  of  1895,  chap.  173)  requires  the 
county  auditor  to  examine  and  report  upon  all  accounts  or 
claims  against  the  county  before  the  same  shall  be  audited  and 
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ordered  paid  by  the  board  of  supervisors.  He  is  required  to 
ascertain  whether  the  claims  are  just;  whether  the  prices 
charged  are  just  and  true,  and  whether  the  work  has  been 
performed  and  the  material  delivered,  attaching  his  certificate 
stating  the  result  of  his  examination,  and  if  he  advises  that 
any  claim  be  rejected  or  modified,  give  his  reasons  therefor; 
the  claims,  with  his  certificate,  to  be  filed  in  his  ofiice,  and 
during  office  hours  open  to  public  inspection. 

The  usual  course  of  business  in  passing  upon  and  paying  the 
Conover  claims  was  for  Conover  to  present  his  claim  in  writing, 
and  the  auditor,  after  passing  on  the  claim,  certified  to  the 
amount  to  which  Conover  was  entitled,  and  thereupon  a  warrant 
was  drawn,  signed  by  the  clerk  of  the  board  of  supervisors 
and  countersigned  by  the  chairman  of  the  board  and  the  county 
auditor,  who  was  the  defendant  Neff. 

On  June  4,  1901,  a  certificate  was  produced,  countersigned 
by  Neff,  the  auditor,  certifying  that  there  was  due  Conover  the 
sum  of  $75  for  removal  award.  On  the  next  day  a  warrant 
was  drawn  in  the  usual  form  for  $7,500.  A  check  was  drawn 
therefor  by  the  deputy  county  treasurer;  it  was  paid  in 
currency,  as  is  indicated  by  the  markings  on  the  back  of  the 
check,  as  testified  to  by  the  cashier  employed  in  the  office  of  the 
county  treasurer.  Although  the  warrant  appears  to  be  indorsed 
by  Conover,  he  denied  having  the  money,  or  even  having  any 
recollection  of  presenting  the  warrant. 

It  should  be  stated  in  this  connection  that  before  entering 
upon  the  performance  of  his  contract  Conover  had  made 
removals  for  lot  owners,  and  their  awards  were  assigned  to 
him,  which  may  be  a  possible  explanation  for  the  certificate  of 
June  4,  1901,  for  $75.  However,  no  claim  for  the  $7,500  war- 
rant, or  certificate  of  the  auditing  thereof,  could  be  found  in  the 
office  of  the  auditor ;  at  least  none  was  produced  at  the  trial. 

On  June  11,  1901,  Conover  made  a  claim  for  the  removal  of 
1,200  bodies,  and  on  that  day  a  warrant  was  drawn  in  the 
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usual  form  for  $29,304,  payable  to  the  order  of  Conover  He 
testifies  that  the  only  claim  he  made  was  for  the  1,200  bodies; 
that  after  the  warrant  was  signed  and  countersigned  Neff  took 
it  and  started  to  go  down  to  the  county  treasurer's  office,  but 
some  one  desiring  to  see  Neff,  he  handed  the  warrant  to  Gibson 
and  asked  him  to  go  down  to  the  county  treasurer's  office ;  that 
Gibson,  Jackson  and  Conover  went  to  the  county  treasurer's 
office  and  into  the  room  of  the  deputy  county  treasurer,  who  was 
absent,  and  there  Gibson  made  a  computation  upon  a  card, 
figuring  1,200  bodies  at  $6.42,  and  also  insisted  that  Conover 
pay  at  the  same  rate  for  600  bodies,  being  the  private  removals 
made  by  Conover,  but  Conover  refused  to  make  such  an 
allowance,  and  finally  it  was  agreed  that  for  the  600  bodies 
there  should  be  allowed  $5,75  a  body;  that  the  two  sums,  mak- 
ing in  all  $11,154,  were  deucted  from  the  amount  of  the 
warrant,  $29,304,  leaving  Conover  $18,150;  that  in  looking 
over  the  figures  Gibson  stated  that  it  did  not  come  out  right,  but 
that  they  would  let  it  go  that  way.  The  card  containing  the 
computation  was  produced  on  the  trial.  After  the  deputy 
treasurer  came,  two  checks  were  drawn  on  the  Columbia 
National  Bank,  to  the  order  of  Conover,  one  for  $11,154  and 
another  for  $18,150.  Both  were  indorsed  by  Conover.  Con- 
over further  testified  that  he  did  not  indorse  the  warrant ;  that 
Neff  had  it;  that  he  never  made  any  claim  on  the  county  for 
the  amount  of  $29,304;  that  he  took  the  $18,150  check  and 
deposited  it  to  his  credit  in  the  Niagara  Bank  of  Buffalo;  that 
the  other  check  of  $11,154  he  left  lying  on  the  desk;  that  Neff 
came  in  before  he  left  the  room.  The  currency  was  obtained 
the  next  day  on  the  $11,154  check  by  Jackson  or  Gibson  at  the 
Commercial  Bank  without  their  indorsement. 

On  the  25th  of  June,  1901,  Conover  presented  a  claim  for 
1,000  bodies,  and  a  warrant  for  $15,000  was  drawn.  Neff, 
Gibson  and  Jackson  went  to  the  treasurer's  office  with  Conover, 
and  there  two  checks  were  drawn,-  one  for  $10,000,  and  one  for 
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5^000.  CoDOver  took  the  $10^000  check  and  left  the  $5,000 
check.  On  July  ninth  Conover  presented  a  claim  for  1,000 
bodies,  and  a  like  division  was  made  as  on  June  twenty-fifth. 

The  work  of  removing  the  bodies  was  completed  on  August 
2,  1901,  according  to  the  last  report  of  one  of  the  inspectors. 
Conover  testifies  that  on  the  sixth  day  of  August  it  was  com- 
pleted in  a  general  way,  with  the  exception  of  some  bodies  that 
were  found  afterwards  in  excavating.  On  that  day  Conover 
presented  a  claim  for  558  bodies,  making  a  total  of  3,758  bodies 
up  to  that  time,  for  which  he  had  presented  claims.  Conover 
went  to  the  auditor's  office,  and,  as  usual,  Jackson  and  Gibson 
went  to  the  treasurer's  office  with  him.  A  warrant  dated  that 
day  for  $7,800  was  produced,  bearing  the  indorsement  of 
Conover,  but  Conover  insists  that  it  was  not  the  one  taken  to  the 
treasurer's  office.  Another  warrant  was  produced  bearing  the 
same  date  for  $6,000,  likewise  made  payable  to  the  order  of  Con- 
over, which  Conover  indorsed.  A  treasurer's  check  for  $7,800, 
payable  to  the  order  of  Conover  and  indorsed  by  him,  was  pro- 
duced, but  he  disclaimed  having  any  recollection  of  the  checL 
Two  other  checks  were  produced,  dated  August  6,  1901,  one  for 
$3,430,  and  another  for  $2,750,  making  up  the  amount  of  the 
$6,000  warrant.    He  took  the  former  check  and  left  the  latter. 

On  the  1st  day  of  October,  1901,  another  warrant  of  $7,500 
was  issued,  payable  to  the  order  of  Conover.  If  Conover  was 
not  entitled  to  the  land  awards,  he  had  before  that  time  been 
overpaid  upwards  of  $20,000.  The  moneys  were  obtained 
from  the  county  treasurer  upon  this  warrant  of  $7,500,  and  it 
is  this  transaction  for  which  Conover  and  Neff  were  indicted 
and  convicted.  Conover  testifies  that  he  did  not  receive  the 
warrant;  that  he  first  saw  the  warrant  in  Neff's  office;  that 
Neff,  Gibson  and  Jackson  were  present;  that  he  first  saw  the 
warrant  in  NeflPs  hands,  and  Neff  handed  it  to  Gibson  or 
Jackson;  that  the  warrant  was  taken  to  the  county  treasurer's 
office,  and  that  Neff,  Gibson  and  Jackson  were  present  with 
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him.  Two  treasurer's  checks  were  issued  on  the  Columbia 
National  Bank,  one  for  $3,086,  and  another  for  $4,414,  for 
the  warrant.  The  smaller  check  was  taken  by  Conover,  and 
the  one  for  the  larger  amount  was  left  lying  on  the  desk.  Both 
checks  were  paid  out  of  money  belonging  to  the  county.  Con- 
over  testifies  that  he  has  no  recollection  of  making  any  claim  for 
that  warrant,  and  has  no  record  of  having  done  so,  and  no  claim 
was  produced  therefor  upon  the  trial. 

There  are  other  facts  and  circumstances,  but  sufficient,  I 
think,  has  been  detailed  to  show  that  the  jury  were  well  war- 
ranted in  finding  against  the  claim  made  on  behalf  of  the  defend- 
ant, that  he  honestly  believed  that  Conover  was  justly  entitled  to 
the  $7,500  for  which  this  warrant  was  drawn,  and  upon  which 
this  indictment  is  founded.  We  think  the  evidence  establishes 
that  Neff,  Gibson,  Jacks^on  and  Stock  entered  into  a  conspiracy 
to  defraud  the  county ;  that  a  combination  was  formed  by  them 
with  a  common  purpose  to  steal  the  money  of  the  county,  and 
that  the  scheme  was  deliberately  planned  and  successfully, 
executed.  While  it  is  true  that  the  testimony  of  Conover 
and  Stock,  who  were  accomplices,  was  relied  on  to  establish  the 
guilt  of  the  defendant  Neff,  the  overt  acts  proven,  and  the 
corroborating  evidence  are  such,  we  think,  that  the  jury  was 
entirely  justified  in  finding  that  there  was  such  illegal  combina- 
tion, and  that  the  defendant  Neff  was  connected  therewith,  and 
aided  and  assisted  in  stealing  the  money  of  the  county. 

3.  The  defendant  also  challenges  the  legality  of  the  court 
which  tried  him,  and  the  jury  which  convicted  him.  As 
regards  the  point  that  the  court  was  not  legally  constituted,  it 
appeared  that  it  was  an  extraordinary  term  appointed  by  the 
Grovornor,  and  it  is  now  urged  that  the  provision  of  section 
234  of  the  Code  of  Civil  Procedure,  authorizing  the  Governor 
to  appoint  extraordinary  terms  of  the  Supreme  Court,  was 
abrogated  by  the  last  State  Constitution;  that  although  that 
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section  was  amended  in  1896,*  and  thus  re-enacted,  it  being  in 
contravention  of  the  Constitution,  was  void.  Of  course,  if 
this  section  is  at  variance  with  the  Constitution,  it  is  of  no 
force.  Section  2  of  article  6  of  the  Constitution  of  1994, 
upon  which  counsel  for  the  defendant  bases  his  claim,  provides 
that  the  justices  of  the  Appellate  Division  in  each  department 
shall  have  the  power  to  fix  the  times  and  places  for  holding 
Trial  and  Special  Terms,  and  assign  the  justices  to  hold  such 
terms,  or  make  rules  therefor. 

This  section  was  amended  in  1905,f  so  as  to  permit  any 
justice  of  the  Appellate  Division,  when  not  actually  engaged  in 
performing  the  duties  of  such  appellate  justice  in  the  depart- 
ment to  which  he  is  designated,  to  hold  any  term  of  the 
Supreme  Court  and  exercise  any  of  the  powers  of  a  justice  of 
the  Supreme  Court  in  any  county  or  judicial  district  in  any 
other  department  of  the  State,  and  in  making  that  amendment, 
the  provision  contained  in  that  section,  for  fixing  the  times  and 
places  for  holding  Special  and  Trial  Terms,  seems  also  to  have 
been  amended,  through  inadvertence  or  otherwise,  by  eliminat- 
ing from  that  provision  the  words  "  and  Trial,"  so  that  the 
provision  now  reads: 

"  The  justices  of  the  Appellate  Division  in  each  department 
shall  have  power  to  fix  the  times  and  places  for  holding  Special 
Terms  therein,  and  to  assign  the  justices  in  the  departments  to 
hold  such  terms ;  or  to  make  rules  therefor." 

While  the  amendment  does  not  affect  the  power  of  the 
Appellate  Division  justices  to  appoint  Special  and  Trial  Terms, 
conferred  by  section  232  of  the  Code  of  Civil  Procedure,  as 
amended  in  1895,*  it  would  seem  to  remove  whatever  ground 

•  See  Laws  of  1895,  chap.  946. — [Rep. 

tSee  Session  Laws  of  1905,  vol.  2,  p.  2141;  Legis.  Manual,  1907, 
p.  198.— [Rep. 

•See  Laws  of  1895,  chap.  376;  Laws  ol  1896,  chap.  561;  Laws  of 
1900,  chap.  73,  and  Laws  of  1904,  chap.  500.— [Rep. 
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existed  for  the  claim  that  the  Constitution  contemplated  that 
the  Appellate  Division  justices  should  have  exclusive  power 
to  make  such  designations,  so  far  as  relates  to  Trial  Terms. 

The  amendment  to  the  Constitution,  however,  does  not  affect 
the  question  here  presented,  since  the  amendment  was  after  the 
re-enactment  of  section  234  of  the  Code  of  Civil  Procedure, 
which  contains  the  provision  authorizing  'the  Governor  to 
appoint  extraordinary  terms  of  the  Supreme  Court,  the  amend- 
ment to  the  Constitution  having  been  approved  at  the  general 
election  in  1905,  becoming  effective  on  the  1st  day  of  January, 
1906,f  while  section  234  was  amended  in  1896,  and  its  validity 
must  be  tested  by  the  Constitution  as  it  was  at  that  time. 

The  precise  question  now  raised  by  counsel  for  the  defendant 
was  decided  adversely  to  his  contention  by  the  Appellate  divis- 
ion in  the  second  department  in  1897  in  the  case  of  People  v. 
Young  (18  App.  Div.  162)  by  a  unanimous  decision.  It  was 
there  held  that  the  power  given  to  the  Appellate  Division  by  the 
Constitution  was  not  in  conflict  with  the  power  of  the  Governor 
to  appoint  extraordinary  terms.  It  has  been  the  uniform 
practice  of  all  of  the  Governors  since  the  adoption  of  the 
Constitution  to  exercise  this  power,  and  while  we  recognize  the 
force  of  the  argument  of  counsel  for  the  defendant  to  the  con- 
trary, we  are  not  convinced  that  the  Governor  did  not  have  that 
power. 

After  the  first  jury  was  impaneled  and  sworn,  but  before  any 
evidence  was  given,  it  was  discovered  that  the  order  removing 
the  action  to  Wyoming  county  had  not  been  entered  in  the 
clerk's  office  of  that  county.  Section  353  of  the  Code  of 
Criminal  Procedure  provides  that  such  an  order  is  of  no  effect 
unless  a  certified  copy  thereof  be  filed,  as  required  by  section 
351,  before  a  juror  is  sworn  to  try  the  indictment  When  thus 
filed,  the  court  to  which  the  action  is  removed  must  proceed  to 

t  See  Const  art.  14,  {  1.— [Rep. 
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trial  and  judgment  therein.  Section  351  provides  that  if  the 
Supreme  Court  order  the  removal  of  the  action^  a  certified  copy 
of  the  order  for  that  purpose  must  be  delivered  to  and  filed  with 
the  clerk  of  the  court  where  the  indictment  is  pending,  who 
must  thereupon  transmit  the  same  with  the  pleadings  and 
proceedings  in  the  action,  including  all  undertakings  for  the 
appearance  of  the  defendant  or  of  the  witnesses,  or  a  certified 
copy  of  the  same,  to  the  court  to  which  the  action  is  removed. 

The  drawing  of  the  jury  was  finished  on  July  17,  1906,  and 
the  panel  was  sworn.  At  the  opening  of  court  on  the  next  day, 
counsel  for  the  defendant  stated  that  no  certified  copy  of  the 
order  of  removal  had  been  filed  with  the  court,  or  the  clerk 
thereof,  and  consequently  the  court  had  not  jurisdiction.  The 
question  was  discussed  as  to  whether  the  order  had  been  filed. 
The  clerk  of  the  court  and  his  deputy  were  sworn,  showing 
that  no  such  order  had  been  filed  with  them.  A  copy  of  the 
order  which  had  been  served  upon  the  counsel  for  the  defendant 
by  the  district  attorney  was  examined  by  the  court,  and  a  recess 
was  taken  until  later  in  the  day.  After  the  recess,  counsel  for 
the  defendant  stated  that  the  defendant  would  waive  the  ques- 
tion of  jurisdiction,  but  the  court  stated  that  the  statute  seemed 
to  be  imperative,  and  in  view  of  the  petition  of  the  defendant's 
counsel  he  would  discharge  the  jury,  and  the  jury  was  dis- 
charged accordingly. 

It  will  be  observed  that  the  defendant's  counsel  did  not 
recede  from  his  position,  that  the  court  was  without  jurisdiction 
to  try  the  defendant,  and  stated  that  he  was  willing  to  waive  that 
question.  What  the  effect  would  have  been  had  the  defendant 
persisted  in  his  objections,  and  the  trial  continued  before  the 
first  jury,  we  need  not  determine,  since  that  question  is  not 
now  in  the  case.  We  think  under  the  circumstances  the 
defendant  cannot  be  heard  to  complain  of  the  course  adopted  by 
the  trial  court  in  discharging  the  first  jury : 

After  the  first  jury  was  discharged,  it  became  necessary  to 


Digitized  by 


Googk 


494  NEW  YORK  CRIMINAL  REPORTS,  VOL.,  XXI. 

draw  additional  jurors,  which  counsel  for  the  defendant  objected 
to  upon  the  ground  that  it  was  practically  drawing  a  new  panel, 
without  observing  the  provisions  of  sections  1042  and  1043  of 
the  Code  of  Civil  Procedure.  We  think  the  court  had  power 
to  draw  the  additional  jurors.  (See  Code  Civ.  Proc.  §§  1068, 
1069.) 

Neither  do  we  think  that  what  was  done  before  the  first 
jury  was  an  independent  trial,  so  that  by  discharging  the  jury 
it  exonerated  the  defendant  from  further  prosecution  and 
trial,  under  the  provisions  of  the  Constitution  that  no  person 
shall  be  subject  to  be  twice  put  in  jeopardy  for  the  same  offense 
(N.  Y.  Const,  art.  1,  §  6),  as  contended  by  the  defendant. 
There  was  but  one  trial;  the  jury  was  discharged  for  the 
reasons  which  have  been  stated,  and  we  think,  even  if  the 
case  had  gone  the  term,  as  was  requested  by  counsel  for  the 
defendant,  it  would  not  have  prevented  another  trial.  (Code 
Crim.  Proc.  §  430 ;  People  v.  Cignarale,  110  N.  Y.  23 ;  6  N.  Y. 
Crim.  82;  People  v.  Smith,  172  id,  210;  17  N.  Y.  Crim.  39.) 

It  is  further  contended  on  behalf  of  the  defendant  that  there 
is  a  fatal  variance  between  the  proof  and  the  indictment,  which 
is  in  form  a  common-law  indictment  for  larceny;  that  the 
charge  of  larceny  as  stated  in  the  indictment  was  not  proven ; 
that  if  any  offense  was  proven,  it  is  what  was  formerly  known 
as  obtaining  money  under  false  pretenses,  and  not  larceny  as 
defined  by  the  common  law  and  the  Revised  Statutes  before  the 
Penal  Code  was  enacted,  making  the  offense  of  obtaining  money 
or  property  under  false  pretenses  larceny.  We  think  this 
objection  not  well  taken.  The  county  treasurer  was  a  mere 
custodian  of  the  money  of  the  county,  to  be  paid  out  only 
for  legitimate  purposes.  While  he  would  be  protected  in 
paying  it  out  under  a  proper  warrant,  even  if  its  purpose  was 
to  cheat  and  defraud  the  county,  unless  he  was  a  party  to  the 
fraud,  or  had  knowledge  of  it,  payment  upon  fraudulent  war- 
rants did  not  have  the  effect  to  transfer  the  title  to  the  money 


Digitized  by 


Googk 


PEOPLE  V.  NEFF.  496 

to  the  persons  who  thus  wrongfully  obtained  it,  nor  give  them 
any  right  to  the  possession  thereof.  The  warrant  was  a  trick  or 
fraudulent  device  for  obtaining  the  money.  It  was  as  much 
a  theft  as  it  would  have  been  had  the  defendant  secretly,  and 
without  the  knowledge  or  consent  of  the  county  treasurer,  taken 
it  from  the  safe.  The  defendant  was  not  entitled  to  the  posses- 
sion thereof  either  individually  or  in  his  official  capacity. 

It  was  early  held  under  the  common  law,  that  where  the 
custodian  of  a  quantity  of  wheat  permitted  a  defendant  to  take 
the  key  to  the  storehouse,  and  remove  a  quantity  of  wheat,  upon 
his  representation  to  the  custodian  that  he  had  been  sent  by  the 
owner  to  take  the  wheat,  and  the  representation  was  false,  and 
he  subsequently  disposed  of  the  wheat,  that  the  defendant  was 
guilty  of  larceny.  {Regina  v.  Robins,  29  Eng.  L.  &  Eq,  644.) 
Judge  O'Brien,  in  the  late  case  of  People  v.  Miller  (169  N.  Y. 
339,  350;  16  N.  Y.  Crim.  281),  says:  "  The  offense  of  larceny 
at  common  law  is  established  by  proof  on  the  part  of  the 
prosecution  showing  that  the  defendant  obtained  possession  of 
the  property  by  some  trick,  fraudulent  device  -or  artifice, 
animo  furandi,  with  the  intention  at  the  time  of  subsequently 
appropriating  it  to  his  own  use.  This  proposition  is  well 
sustained  by  authority  in  this  and  other  courts  both  before 
and  since  the  enactment  of  the  Penal  Code." 

We  have  overlooked  none  of  the  objections  and  exceptions 
uiged  on  behalf  of  the  defendant  for  reversing  the  judgment. 
We  think  none  of  them  would  justify  the  granting  of  a  new 
trial.  A  careful  reading  of  the  evidence  convinces  us  that  the 
jury  were  well  warranted  in  finding  the  defendant  guilty  of  the 
offense  with  which  he  was  charged  and  that  he  was  properly 
convicted. 

The  judgment  should  be  affirmed. 

All  concurred,  except  Robson,  J.,  who  dissented. 
Judgment  of  conviction  affirmed. 
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COUNTY  OOURT-BBWSSBLABB  COXTNTY. 
Nov.,  1907. 

THE  PEOPLE  V.  HOWARD  A.  DE  GRAFF. 

(56  Misc.  429.) 

Jurisdiction — Pabticulab  Coubts — Coubts  of  Special  Sessions. 

A  Court  of  Special  Sessions  is  without  jurisdiction  to  impose  a 
fine  of  more  than  fifty  dollars  for  operating  an  automobile  upon 
a  public  highway  at  a  rate  of  speed  greater  than  one  mile  in  three 
minutes. 

Upon  appeal  from  the  Judgment  of  conviction,  in  such  a  case, 
where  a  fine  of  one  hundred  dollars  was  imposed,  the  County  Court 
cannot  remit  the  record  to  the  court  below  for  the  correction  of 
the  error  by  the  imposition  of  a  fine  within  the  Jurisdiction  of  the 
court  but  must  reverse  the  Judgment  and  declare  it  null  and  void. 

Appeal  from  a  judgment  of  conviction  of  a  Court  of  Special 
Sessions. 

Chester  G.  \Yagner,  Assistant  District  Attorney,  for  people. 
Bender  &  Hinman,  for  defendant. 

TiERNEY,  J.  This  is  an  appeal  from  the  Justice's  Court  of 
the  town  of  East  Greenbush,  Rensselaer  county,  from  a  judg- 
ment of  conviction  entered  in  that  court  on  the  1st  day  of 
November,  1906,  at  which  time  the  defendant  was  adjudged 
guilty  of  operating  an  automobile  on  the  28th  day  of  October, 
1906,  on  the  Columbia  turnpike,  a  highway  of  said  town,  at 
a  rate  of  speed  greater  than  one  mile  in  three  minutes  of 
time  to  wit — at  the  rate  of  one  mile  in  one  minute  and  thirty 
seconds,  the  same  being  in  excess  of  the  speed  limit  as  provided 
by  law. 

The  defendant  was  arrested  on  the  afternoon  of  October 
28,  1906,  and  brought  before  the  justice  and  some  prelimi- 
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nary  talk  was  had.  A  memorandum  was  made  by  the  justice 
which  contained  the  name  of  the  defendant,  his  residence,  his 
occupation,  the  number  of  his  automobile,  the  number  of  his 
badge,  the  time  alleged  by  the  complainant  in  which  he  had 
run  one  mile  in  violation  of  the  law,  "  fined  twenty-five  dollars, 
refused  to  pay  fine,"  deposited  one  hundred  dollars  to  appear 
before  Jesse  P.  Van  Ness,  Justice  of  the  Peace,  Tuesday, 
November  1,  1906,  at  two  o'clock  in  the  afternoon,  pleads  not 
guilty. 

From  such  report  and  return  of  the  proceedings  had  at  that 
time  before  the  justice  as  are  now  before  me,  T  must  reach  the 
conclusion  that  no  trial  was  then  had  and  no  proper  or  legal 
conviction  or  judgment  entered,  and  in  fact  it  is  not  contended 
on  the  part  of  the  people  that  any  trial  or  conviction  was  had  at 
this  time,  October  28,  1906. 

There  are  numerous  grounds  set  forth  by  the  defendant  for 
setting  aside  the  judgment  of  conviction  of  November  1,  1906, 
principally  among  them  that  the  court  erred  in  its  judgment 
and  certificate  of  conviction  in  imposing  a  fine  of  one  hundred 
dollars  for  the  reason  that  the  court  had  no  jurisdiction  to 
impose  a  fine  exceeding  fifty  dollars,  and  therefore  that  the 
certificate  and  judgment  of  conviction  were  wholly  void. 

A  careful  review  of  the  statutes  and  the  authorities  sub- 
mitted in  support  of  this  contention  leads  me  to  the  conclusion 
that  it  is  entirely  correct,  and  that  the  judgment  and  certificate 
of  conviction  herein  must  be  set  aside. 

Section  717  of  the  Code  of  Criminal  Procedure  reads  as 
follows:  "  A\Tien  the  defendant  pleads  guilty,  or  is  convicted 
either  by  the  court  or  by  a  jury,  the  court  must  render  judg- 
ment thereon  of  fine  or  imprisonment  or  both,  as  the  case  may 
require;  but  the  fine  cannot  exceed  fifty  dollars,  nor  the  im- 
prisonment six  months." 

This  section  of  the  Criminal  Code  limits  the  jurisdiction 
of  a  Court  of  Special  Sessions  to  a  fine  not  exceeding  fifty 
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dollars  or  an  imprisonment  not  exceeding  six  months.  And, 
notwithstanding  the  fact  that  the  statute  provides  that  a  fine 
of  $100  may  be  imposed  for  a  violation  of  the  law  fixing  the 
time  limit  in  which  automobiles  may  be  run  upon  a  public 
highway,  yet,  nowhere  in  that  law  is  it  provided  that  the 
jurisdiction  of  a  Court  of  Special  Sessions  is  extended  so  as 
to  make  it  possible  for  such  court  to  impose  a  fine  in  excess 
of  the  provisions  of  section  717  of  the  Criminal  Code.  A  fine 
of  one  hundred  dollars  might  be  imposed  by  a  court  of  record, 
but  a  Court  of  Special  Sessions  is  a  court  of  limited  jurisdic- 
tion and  the  limit  of  its  power  to  punish  is  prescribed  by  sec- 
tion 717. 

The  further  question  naturally  presents  itself  for  consider- 
ation whether  this  court  has  power  to  modify  the  fine  imposed 
by  the  justice  of  the  peace,  or  whether  it  can  send  this  case 
back  to  the  Court  of  Special  Sessions  to  pass  a  proper  judgment 

The  judgment  entered  in  this  case  was  one  which  the  court 
did  not  have  power  to  make,  it  was  therefore  void,  and  the  fine 
imposed  thereunder  was  illegal,  and  this  court  has  no  right  to 
enforce  in  whole  or  in  part  a  void  judgment 

The  appellate  court  is  given  the  power  to  remit  the  record  to 
the  trial  court  in  a  proper  case  upon  a  judgment  rendered  upon 
an  indictment,  but  the  statute  does  not  include  Courts  of 
Special  Sessions,  those  courts  not  being  courts  of  record,  nor 
having  jurisdiction  to  find  indictments  or  to  give  judgment 
thereon. 
\  Therefore,  there  is  no  power  vested  in  this  court  to  remit 

this  case  to  the  Court  of  Special  Sessions  for  the  purpose  of 
correction  or  for  imposing  a  penalty  within  the  limit  of  the  trial 
court's  jurisdiction.  See  People  v.  Carter,  48  Hun,  165; 
People  ex  rel.  Stokes  v.  Riseley,  38  id.  280;  People  v.  NoA, 
12  N.  Y.  Wkly.  Dig.  545;  Latiimore  v.  People,  10  How.  336; 
People  ex  rel.  Kane  v.  Sloane,  98  App.  Div.  450,  465. 

These  cases  are  authority  for  the  proposition  that,  the  fine 
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being  for  a  larger  sum  than  the  Court  of  Special  Sessions  was 
authorized  to  impose,  the  sentence  was  absolutely  void  and  the 
judgment  entered  thereon  unauthorized. 

Having  reached  this  conclusion,  it  is  unnecessary  for  me 
to  review  in  detail  the  several  other  grounds  upon  which  this 
appeal  is  based. 

The  judgment  of  conviction  herein  should  be  reversed  and 
declared  null  and  void. 

An  order  may  be  entered  accordingly. 
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SUPBSMB  OOX7BT— AFP.  DIVISION— FIB8T  DSP  ABTMEETr, 

Nov.  8,  1907. 

THE  PEOPLE  V.  GUSTAV  DINSER. 

(121  App.  Dlv.  738.) 

(1).    MuBDBB — Must  be  Evideivob  of  Intent  to  Kill. 

The  rule  that  the  law  presumes  a  person  to  intend  the.  natural 
consequences  of  his  own  act  applies  only  to  trials  for  murder  when 
the  assault  which  resulted  in  death  was  committed  was  a  mur- 
derous weapon,  or  was  of  such  a  nature  that  death  would  be  its 
probable  and  natural  result 

(2).    Same. 

Proof  that  a  defendant  while  intoxicated  brutally  beat  with  his 
hand  an  illegitimate  child  of  his  paramour  so  that  it  died  Is  in- 
sufficient to  show  an  intent  to  kill. 

Appeal  by  the  defendant,  Gustav  Dinser,  from  a  judgment 
of  the  Court  of  General  Sessions  of  the  Peace  in  and  for  the 
County  of  New  York,  rendered  on  the  5th  day  of  December, 
1905,  convicting  him  of  the  crime  of  murder  in  the  second 
degree  and  from  the  order  denying  his  motion  for  a  new  trial. 

Henry  Hardwicke,  for  the  appellant. 

Robert  C.  Taylor,  for  the  respondent. 

Scott,  J. : 

The  defendant  has  been  convicted  of  murder  in  the  second 
degree,  for  having  caused  the  death  of  Gertie  Renaude,  an 
infant  about  two  years  of  age.  The  defendant  was  a  widower 
with  three  children  and  was  living  with,  although  not  married 
to,  Agnes  Renaude,  the  mother  of  the  deceased,  who  was  an 
illegitimate  child  of  said  Agnes  by  another  man. 
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The  evidence  tends  to  show  that  the  defendant  was  brutal  in 
his  treatment  of  his  paramour  and  her  child,  and  especially  so 
to  the  latter,  whom  he  frequently  beat.  On  the  night  of  the 
killing  he  was  partly  intoxicated  and  unusually  brutal  both  to 
the  mother  and  the  child.  The  child  died  from  intercranial 
hemorrhage,  such  as  would  result  from  a  violent  blow.  There 
is  little  doubt  upon  the  evidence  that  the  defendant  brutally 
beat  the  child,  and  that  it  died  as  a  consequence  of  this  treat- 
ment, and  a  conviction  of  manslaughter  at  least  in  the  second 
degree  would  have  found  ample  support. 

The  conviction  being  for  murder,  it  is  necessary,  in  order  to 
sustain  it,  to  find  evidence  of  an  intent  to  kill,  and  after  a  care- 
ful reading  of  the  whole  case  we  are  constrained  to  hold  that 
the  case  is  so  barren  of  evidence  of  such  an  intent  that  the 
verdict  is  unsustained  in  that  regard. 

The  court  below  charged  that  the  law  presumes  a  person  to 
intend  the  natural  and  probable  consequences  of  his  own  acts, 
and  it  is  argued  that  this  presumption  alone  was  sufficient  to 
justify  the  jury  in  finding  that  the  defendant  intended  to  kill 
the  child.  This  rule  of  presumption  has  often  been  invoked  to 
furnish  evidence  of  the  design  or  intent  to  produce  death  which 
is  an  essential  element  of  the  crime  of  murder.  It  has  been  so 
applied,  however,  and  by  its  own  terms  can  only  be  applied 
where  the  assault  which  resulted  in  death  has  been  committed 
with  a  murderous  weapon,  or  has  otherwise  been  of  such  a 
nature  that  its  probable  and  natural  result  would  be  to  produce 
death.  It  cannot  be  said  that  th«  natural  and  probable  result 
of  striking,  even  a  young  child,  with  the  hand  is  to  produce 
the  death  of  the  child,  although  as  shown  in  the  present  case 
such  an  act  may  result  fatally;  consequently  the  defendant's 
act  in  striking  the  child,  although  brutal  and  detestable,  cannot 
be  said  to  be  such  a  one  as  raises  a  presumption  of  a  design  or 
intent  to  kill.    Of  such  design  or  intent  there  is  no  other  evi- 
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dence  in  the  case^  and  indeed  the  evidence  taken  as  a  whole 
tends  to  negative  the  suggestion  that  the  defendant  was  actuated 
by  a  murderous  design. 

The  judgment  of  conviction  must  be  reversed  and  a  new 
trial  granted. 

Patterson^  P.  J.^  Inobahah,  Clabee  and  Lambert,  JJ., 
concurred. 

Judgment  reversed  and  new  trial  granted.     Settle  order  on 
notice. 
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SUPREME  COUBT— AFP.  DIV1SION-FIB8T  DEP ABTMENT, 

Not.  22,  1807. 

THE  PEOPLE  V.  MOSES  J.  JACKSON. 

(121  App.  DiY.  856.) 

(1).    Abbest  of  Judohbnt. 

On  an  appeal  by  the  People  from  an  order  granting  a  motion  in 
arrest  of  Judgment  in  a  criminal  action,  granted  upon  the  ground 
that  the  facts  stated  in  the  indictment  and  proved  at  trial  do  not 
constitute  a  crime,  questions  of  law  are  presented  as  if  raised  by 
a  demurrer  to  the  indictment 

(2).     COBONEB— RBGEiyiNO    BbIBB   TO   RSLBASB   PBISONEE. 

Since  the  amendment  to  section  773  of  the  Code  of  Criminal 
Procedure,  made  by  chapter  321  of  the  Laws  of  1887,  a  coroner 
in  this  State,  when  engaged  in  inyestigating  the  killing  or  wound- 
ing of  a  person,  performs  magisterial  functions  and  acts  in  a 
Judicial  or  quasi-judicial  capacity,  and  hence  is  within  the  pro- 
visions of  section  72  of  the  Penal  Code  punishing  the  taking  of 
bribes  by  a  Judicial  officer. 

(8).    Samx. 

Whether  or  no  a  coroner  of  this  State  has  jurisdiction  to  in- 
vestigate the  death  of  a  woman  in  a  foreign  State  alleged  to  have 
been  caused  by  a  criminal  operation  performed  here,  and  to  arrest 
and  hold  the  person  charged  with  performing  the  operation,  he  is 
nevertheless  punishable  for  receiving  a  bribe  paid  to  obtain  the 
discharge  of  the  person  accused. 

(4).    Saick — Illboautes  of  Abbest  Immatebial. 

An  officer  prosecuted  for  accepting  a  bribe  to  release  a  prisoner 
arrested  by  him  cannot  impeach  the  legality  of  the  arrest  as  a 
defense,  even  though  he  accept  the  bribe  for  doing  no  more  than 
he  was  legally  bound  to  do. 

(5).    Same. 

A  magistrate  in  determining  that  he  has  no  jurisdiction  is  per- 
forming a  Judicial  and  official  function,  and  if  he  accept  a  bribe 
to  decide  the  question  rightly  he  is  guilty  nevertheless. 
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<6).    Samb—Wabbant  Mat  be  Ibbubd  Without  Sbeiito  Body. 

A  coroner  in  this  State  has  general  authority  to  issue  a  warrant 
before  actually  viewing  the  body,  and  in  doing  so  acts  judicially. 
•Affirmed  191  N.  T.  286. 

Appsal  by  the  plaintiff,  The  People  of  the  State  of  New 
York,  from  an  order  of  the  Court  of  General  Sessions  of  the 
Peace  in  and  for  the  county  of  New  York,  entered  in  the  office 
of  the  clerk  of  said  court  on  the  27th  day  of  June,  1905. 

Robert  C.  Taylor,  for  the  appellant. 
Frank  Moss,  for  the  respondent 

Scott,  J. : 

The  People  appeal  from  an  order  granting  a  motion  in  arrest 
of  judgment.  The  defendant  was  tried  in  the  Court  of  General 
Sessions  and  convicted  of  the  crime  of  bribery.  Subsequently 
the  order  appealed  from  was  made  arresting  the  judgment  upon 
the  ground,  as  recited  in  the  order,  that  the  facts  stated  in  the 
indictment  and  proven  at  the  trial  do  not  constitute  a  crime. 
The  question  of  law  raised  by  this  appeal  presents  itself,  there- 
fore, as  if  raised  by  a  demurrer  to  the  indictment 

The  indictment  charges  that  on  a  date  stated  the  defendant 
was  a  coroner  in  and  for  the  borough  of  Manhattan,  county  of 
New  York;  that  on  said  day  a  verified  information  had  been 
laid  before  said  defendant,  as  a  coroner,  "  wherein  and  whereby 
it  appeared  that  one  Marie  Smith  had  on  January  first,  nine- 
teen hundred  and  five,  at  the  Town  of  Montclair,  in  the  State 
of  New  Jersey,  suddenly  died  under  such  circumstances  as  to 
afPord  reasonable  ground  to  suspect  that  her  death  had  been 
occasioned  by  an  act,  in  the  Borough  of  Manhattan  and  County 
of  New  York  aforesaid,  of  one  named  in  the  said  information 
as  a  Doctor  Adams,  by  criminal  means,  and  that  the  said  person 
so  named  as  Doctor  Adams  was  chargeable  with  the  killing 
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of  the  said  Marie  Smith,  and  that  there  was  probable  cause  to 
believe  that  he  was  chargeable  therewith;  whereupon  the  said 
Moses  J.  Jackson,  such  coroner  as  aforesaid,  did  forthwith  issue 
a  warrant  for  the  arrest  of  the  said  Doctor  Adams,  bj  and  in 
which  said  warrant  the  said  Moses  J.  Jackson,  such  coroner  as 
aforesaid,  did  direct  and  command  any  sheriff,  constable,  mar- 
shal or  policeman  in  the  said  City  of  New  York  forthwith  to 
arrest  the  said  Doctor  Adams,  and  to  bring  him  before  the  said 
coroner,  or  in  the  case  of  his  absence  or  inability  to  act,  before 
the  nearest  or  most  accessible  coroner  in  the  said  borough  to 
answer  the  said  charge  and  to  be  dealt  with  as  the  law  directs ;  '^ 
that  afterwards  and  on  January  Sth,  1905,  pursuant  to  the 
said  warrant,  the  person  named  in  the  warrant  as  Doctor 
Adams,  being  in  fact  John  W.  Alexander,  was  arrested  and 
arraigned  before  said  defendant  as  coroner  for  examination 
upon  said  charge,  whereupon  the  said  Alexander  gave  bail  to 
appear  and  answer,  and  thereafter  the  examination  of  said 
charge  against  said  Alexander  was  duly  pending  before  said 
defendant,  as  coroner;  that  afterwards  and  on  January  18th, 
1905,  the  said  Jackson  being  a  public  officer  and  a  person  exe- 
cuting the  functions  of  a  public  office,  to  wit,  coroner  as  afore- 
said, unlawfully  and  corruptly  did  feloniously  ask  and  agree 
to  receive  from  one  Benjamin  Beass,  the  attorney  for  said 
Alexander  who  had  been  engaged  and  employed  to  represent 
said  Alexander  before  said  coroner,  a  bribe  of  five  hundred  dol- 
lars upon  an  agreement  and  understanding  that  the  official  act 
and  proceeding  of  the  said  defendant  as  such  coroner  should 
be  influenced  thereby,  and  that  in  consideration  thereof  he  the 
said  Jackson  would  after  the  hearing  of  said  charge  against 
said  Alexander  order  that  said  Alexander  should  be  discharged. 
Stated  in  the  simplest  terms,  therefore,  the  charge  was  that 
defendant  as  coroner,  having  had  laid  before  him  an  informa- 
tion that  a  person  lay  dead  in  New  Jersey  as  the  result  of  a 
criminal  act  performed  upon  her  in  New  York,  issued  a  war- 


Digitized  by 


Googk 


506  NEW  YORK  CRIMINAL  REPORTS,  VOL.,  XXI. 

rant  for  the  person  charged  with  the  commission  of  the  criminal 
act,  and  having  held  that  person  to  bail  pending  a  hearing, 
accepted  a  bribe  to  discharge  him  when  he  should  have  been 
heard.  The  learned  recorder  stated  his  reason  for  arresting 
the  judgment  in  an  elaborate  and  exhaustive  opinion  (47  Misc. 
Rep.  60),  holding  in  effect  that  since  the  information  showed 
that  the  dead  person  had  died  and  her  body  then  lay  in  the 
State  of  New  Jersey,  the  defendant,  as  a  coroner  of  the  borough 
of  New  York,  could  not  officially  view  the  body,  and  hence 
never  acquired  jurisdiction  to  investigate  the  cause  of  death  or 
to  cause  the  arrest  of  or  to  hold  the  person  charged  with  commit- 
ting the  act  which  resulted  in  death,  and  consequently  that  he 
could  not  be  convicted  of  consenting  to  accept  a  bribe  to  do  an 
act  in  a  proceeding  in  which  he  had  no  legal  jurisdiction  to  act 
at  all.  Section  72  of  the  Penal  Code  provides  that  "  A  judicial 
officer,  a  person  who  executes  any  of  the  functions  of  a  public 
office  not  designated  in  titles  six  and  seven  of  this  Code,  or  a 
person  employed  by  or  acting  for  the  State,  or  for  any  public 
officer  in  the  business  of  the  State,  who  asks,  receives  or  agrees 
to  receive  a  bribe,  or  any  money,  property  or  value  of  any  kind, 
or  any  promise  or  agreement  therefor,  upon  any  agreement  or 
understanding  that  his  vote,  opinion,  judgment,  action,  decision 
or  other  official  proceeding  shall  be  influenced  thereby,  or  that 
he  will  do  or  omit  any  act  or  proceeding,  or  in  any  way  neglect 
or  violate  any  official  duty,  is  punishable,"  etc.  Since  the 
amendment  of  section  773  of  the  Code  of  Criminal  Procedure 
by  chapter  321  of  the  Laws  of  1887  *  a  coroner  in  this  State 
when  engaged  in  investigating  the  killing  or  wounding  of  a 
person  performs  magisterial  functions  and  acts  in  a  judicial  or 
quasi-judicial  capacity.  The  section  just  quoted,  therefore, 
clearly  applies  to  the  defendant.  Assuming  for  the  moment 
that  the  defendant  had  no  jurisdiction,  upon  the  information 

*  See  Laws  of  1892,  chap.  662,  and  Laws  of  1899,  chap.  464. — [Rep. 
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laid  before  him,  to  proceed  to  investigate  the  cause  of  death  of 
Marie  Smith,  or  to  issue  a  warrant  for  the  arrest  of  Adams  or 
Alexander,  or  when  he  had  been  arrested  to  hold  him  for  ex- 
amination, still  we  are  unable  to  agree  that,  after  the  warrant 
had  been  issued  and  Adams  or  Alexander  had  been  arrested 
and  brought  before  the  defendant  as  coroner  and  held  to  bail, 
the  defendant  had  no  legal  duty  to  perform,  or  that  it  lies  in  his 
mouth  to  say  that  because  he  had  acted  unlawfully  in  causing 
the  arrest  of  Alexander,  he  was  under  no  duty  to  discharge  him, 
and,  therefore,  that  there  was  nothing  which  he  could  be 
bribed  to  do  or  not  to  do.  When  the  person  charged  had  been 
arrested  and  brought  before  the  coroner,  the  latter  was  con- 
fronted at  the  threshold  of  the  case,  as  is  every  judicial  officer 
when  a  cause  is  brought  before  him,  with  the  question  whether 
or  not  he  had  jurisdiction  to  proceed  with  the  cause  at  all, 
and  his  decision  upon  that  question,  even  if  it  was  that  he  had 
no  jurisdiction,  is  clearly  an  official  act.  Happily  the  books 
contain  few  precedents  dealing  with  the  bribing  of  judicial 
officers,  but  it  has  been  held,  as  we  think  correctly  in  a  sister 
State,  that  an  officer  prosecuted  for  accepting  a  bribe  to  release 
a  prisoner  arrested  by  him  cannot  impeach  the  legality  of  the 
arrest  as  a  defense  (Moseley  v.  State,  25  Tex.  App.  515),  and 
certainly  the  defendant  is  not  to  be  held  acquitted  of  the  charge 
of  bribery  because  what  he  agreed  to  accept  a  bribe  for  doing 
was  no  more  than  he  was  legally  bound  to  do.  There  are  many 
causes  which  civil  and  inferior  courts  of  limited  jurisdiction 
have  no  jurisdiction  to  entertain,  and  nothing  is  more  common 
in  the  Municipal  Court  in  the  city  of  New  York,  for  instance, 
than  for  a  question  to  be  raised  as  to  the  court's  jurisdiction  to 
proceed  with  a  cause.  When  such  a  question  is  raised  it  at  once 
becomes  the  official,  judicial  duty  of  the  justice  to  pass  upon  it 
and  to  decide  it,  and  in  so  doing,  although  he  determines  that 
he  has  no  jurisdiction,  he  is  certainly  performing  an  official 
and  judicial  function,  and  if  he  should  accept  a  bribe  to  influ- 
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ence  his  decision  upon  that  question,  even  to  decide  it  rightly, 
he  would  certainly  be  guilty  of  bribery.  {State  v.  Ellis,  33 
N.  J.  L.  102.)  We  consider  it,  therefore,  quite  beside  the 
point  to  consider  at  length  the  question  whether  or  not  the  de- 
fendant had  jurisdiction  in  the  first  place  to  institute  the  inquiry 
.he  undertook  to  institute,  or  to  issue  the  warrant  which  resulted 
in  bringing  Alexander  before  hiuL  It  is  sufficient  that  he  had 
asserted  jurisdiction  and  had  assumed  to  act  by  color  of  his 
office,  and  that  he  accepted  a  bribe  to  influence  his  action  under 
such  asserted  and  assumed  right  to  act  in  the  matter.  We  have 
not  failed  to  examine  the  many  authorities  cited  by  the  learned 
recorder  and  those  to  which  our  attention  has  been  called  by 
counsel  for  the  respondent,  including  the  l-ecent  cases  in  Mis- 
souri which  have  attracted  widespread  attention.  {State  v. 
Meysenburg,  171  Mo.  1;  State  v.  Butler,  178  id.  272.)  No 
useful  purpose  would  be  served  by  discussing  and  distinguish- 
ing, in  detail,  all  these  cases.  In  most  of  them  the  facts  dif- 
fered widely  from  those  in  the  present  case,  and  in  some  the 
phraseology  of  the  statute  involved  differed  substantially  from 
that  of  the  statute  which  controls  our  decision.  If  any  of  them 
are,  properly  speaking,  contrary  to  the  views  herein  expressed, 
it  is  sufficient  to  say  that  they  are  not  controlling  upon  us,  and 
that  we  cannot  accede  to  their  reasoning.  We  have  considered 
the  appeal  thus  far  upon  the  assumption  that  the  jurisdiction 
of  a  coroner  to  investigate  a  case  of  wounding  or  killing,  and  to 
issue  a  warrant  for  the  arrest  of  the  person  charged  with  the 
crime,  accrued  only  after  he  had  viewed  the  body  of  the  person 
upon  whom  the  crime  was  committed.  We  do  not  desire, 
however,  to  be  understood  as  acquiescing  in  that  view,  of  the 
correctness  of  which,  in  the  present  state  of  the  law,  we  have 
grave  doubt  Chapter  321  of  the  Laws  of  1887,  amending  the 
section  of  the  Code  of  Criminal  Procedure  defining  the  duties 
and  powers  of  coroners,  largely  increased  their  powers  and  con- 
ferred upon  them,  in  cases  of  homicide  and  dangerous  wound- 
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ing,  magisterial  jurisdiction.  Thej  are  no  longer  required  to 
await  the  verdict  of  a  jury  before  issuing  a  warrant  for  the 
arrest  of  a  person  probably  chargable  with  the  crime,  but  may 
do  so  whenever  sworn  information  is  laid  before  them  showing 
that  there  is  probable  cause  to  believe  that  a  particular  person 
is  so  chargeable.  Their  warrants  are  no  longer,  as  formerly, 
returnable  before  a  magistrate,  but  before  one  of  the  coroners, 
and  a  coroner  is  given  the  same  power,  formerly  confided  only 
to  a  magistrate,  to  examine  the  charge  against  the  prisoner,  and 
to  hold  him  to  answer  or  to  discharge  him  (Code  Crim. 
Proc.  §§  773,  781,  783),  and  it  seems  that  the  proceeding  may 
at  least  be  initiated  by  the  issue  of  the  corroner^s  warrant,  and 
even  the  arrest  of  the  person  charged,  before  the  body  has  been 
viewed.  In  determining  whether  the  evidence  laid  before  him 
is  sufficient  to  require  the  issuance  of  a  warrant,  as  well  as  in 
conducting  the  examination  of  the  charge  against  the  person 
accused,  the  coroner  now  acts  judicially.  The  defendant,  as 
coroner,  had,  therefore,  general  jurisdiction  to  inquire  into  the 
guilt  of  a  person  charged  with  having  committed  a  criminal 
homicide  in  the  borough  of  Manhattan.  His  jurisdiction  in 
the  particular  case  of  the  killing  of  Marie  Smith  depended  upon 
the  facts  which  might  be  brought  before  him  for  his  determi- 
nation as  to  whether  or  not  he  had  authority  to  proceed  with 
the  examination  of  the  accused,  and  that  question  was  one  for 
his  judicial  decision.  (Roderigas  v.  East  River  Savings  Insti- 
tution, 63  X.  Y.  460;  Lange  v.  Benedict,  73  id.  12,  30.)  Even 
if,  upon  the  conceded  state  of  facts  laid  before  him  when  he 
issued  the  warrant  for  the  arrest  of  Alexander,  the  case  was  one 
in  which  he  should  not  have  assumed  to  act,  yet,  because  he  had 
power  generally  to  act  in  cases  of  homicide  or  dangerous 
wounding,  it  cannot  be  said  that  he  acted  without  his  jurisdic- 
tion, but  merely  that  he  erred  in  his  judgment  of  the  legal 
effect  of  the  facts  laid  before  him,  and  thus  committed  a  judi- 
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cial  error.  (^Hammond  v.  Howell,  Recorder  of  London,  2  Mod. 
218.)  In  instituting  an  inquiry  into  Alexander's  criminal  re- 
sponsibility for  the  death  of  Marie  Smith,  the  defendant  was 
not  acting  outside  of  his  jurisdiction,  although  he  may  have 
acted  in  excess  of  his  authority.  {Lange  v.  Benedict,  supra,) 
We  are,  therefore,  of  the  opinion  that  the  indictment  was  suffi* 
cient,  first,  because  the  defendant  cannot  be  heard  to  say  that 
the  arrest  of  Alexander  was  illegal,  and  hence  that  the  charge 
of  bribery  could  not  be  predicated  upon  an  agreement  to  release 
him ;  and,  secondly,  because  the  defendant,  as  coroner,  had  gen- 
eral authority  to  issue  a  warrant  before  actually  viewing  the 
body,  and  hence  acted  judicially  in  issuing  the  warrant  for  the 
arrest  of  Alexander,  and  cannot  be  heard  now  to  say  that  he 
acted  erroneously  in  so  doing.  It  is  suflBcient  that  he  undertook 
to  act  by  color  of  his  oflBce  and  fulfillment  of  his  general  pow- 
ers that  he  was  called  upon  to  decide  whether  the  warrant  should 
issue  and  the  accused  should  be  held  or  discharged,  and  that 
he  agreed  to  accept  a  bribe  to  influence  that  decision.  It  fol- 
lows that  the  order  granting  the  motion  in  arrest  of  judgment 
should  be  reversed  and  the  cause  remitted  to  the  Court  of  Gen- 
eral Sessions,  with  directions  to  proceed  according  to  law  and 
to  render  such  judgment  as  said  court  may  be  advised. 

Patterson,  P.  J.,  Ingeaham,  McLaughlin  and  Hough- 
ton, JJ.,  concurred. 

Order  reversed  and  cause  remitted  to  General  Sessions.    Set- 
tle order  on  notice. 
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COUBT  OP  APPEALS. 
June  14,  1807. 

THE  PEOPLE  EX  REL.,  ABRAHAM  KOPEL  v.  THEO- 
DORE A.  BINGHAM,  POLICE  COMMISSIONER, 
ETC. 

(189  N.  Y.  124.) 

(1).    REQxnsinoN — Powebs  of  Govebnob  of  Pobto  Rico. 

Although  Porto  Rico  is  not  a  territory  of  the  United  States 
within  the  revenue  clauses  of  the  Constitution,  it  possesses  most  of 
the  attributes  of  a  territory,  and  the  governor  thereof  has  the  same 
power  as  that  possessed  by  the  governor  of  any  organized  territory 
to  issue  a  requisition  for  the  return  of  a  fugitive  criminal,  since  the 
act  of  Congress  organizing  its  government  (31  U.  S.  Stat,  at  Large, 
77  et  seq.)  provides  (p.  80,  §  14)  that  "the  statutory  laws  of  the 
United  States  not  locally  inapplicable  «  «  *  shall  have  the 
same  force  and  effect  in  Porto  Rico  as  in  the  United  States,"  and 
(p.  80,  §  17)  that  the  governor  "shall  at  all  times  faithfully 
execute  the  laws,  and  he  shall  in  that  behalf  have  all  the  powers 
of  the  governors  of  the  territories  of  the  United  States  that  are 
not  locally  inapplicable,"  and  one  of  the  powers  of  governors  of 
such  territories  is'  the  authority  to  demand  the  rendition  of  fugi- 
tives from  justice  as  provided  in  section  5278  of  the  United  States 
Revised  Statutes,  and  authorized  by  section  2  of  article  4  of  the 
United  States  Constitution. 

(2).    Same — Habeas  Cobpus — ^When  Peopebly  Dismissed. 

Where,  therefore,  the  governor  of  this  state  receives  a  duly  au- 
thenticated demand  from  the  governor  of  Porto  Rico  for  the  arrest 
and  deliverance  to  his  specified  agent  of  a  fugitive  from  Justice,  it 
is  his  duty  to  Issue  the  executive  warrant  of  arrest  provided  for 
in  section  827  of  the  Code  of  Criminal  Procedure;  and  a  habeas 
corpus  proceeding  instituted  to  procure  the  fugitive's  release  from 
custody  under  this  warrant,  on  the  ground  that  the  governor  of 
Porto  Rico,  under  the  Constitution  and  laws  of  the  United  States, 
possesses  no  authority  to  demand  the  rendition  of  a  fugitive  from 
Justice  who  is  charged  with  an  offense  against  the  laws  of  that 
island  and  has  fled  into  one  of  the  states  of  the  Union,  is  properly 
dismissed. 

People  ex  reL  Kopel  v.  Bingham,  117  App.  Div.  411,  affirmed. 
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Appeal  from  an  order  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  first  judicial  department,  entered  October 
12,  1906,  which  affirmed  an  order  of  Special  Term  overruling 
a  demurrer  to  the  return  to  a  writ  of  habeas  corpus  and  dis- 
missing said  writ. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Alfred  R,  Page  for  appellant.  Extradition  between  states, 
territories  and  countries,  subject  to  the  jurisdiction  of  the 
United  States,  depends  solely  on  the  provisions  of  the  Constitu- 
tion of  the  United  States  and  the  acts  of  Congress.  {People  ex 
reL  Corkran  v.  Hyatt,  172  N.  Y.  176.)  This  case  does  not 
come  within  any  provision  of  law  for  extradition  between  Porto 
Rico  and  this  state.  (U.  S.  Const,  art.  4,  §  2;  U.  S.  R  S. 
§§  5270,  6279,  6728;  Neely  v.  Henkel  180  U.  S.  109;  Ex 
parte  Lane,  133  U.  S.  447 ;  Ex  parte  Morgan,  20  Fed.  Kep. 
306 ;  Dorr  v.  U.  S.,  196  U.  S.  138 ;  Thompson  v.  Utah,  170 
U.  S.  343;  Downes  v.  Bidwell,  182  U.  S.  244;  Ooetz  v.  U.  S., 
103  Fed.  Rep.  73.)  The  acts  of  Congress  relating  to  extradi- 
tion cannot  be  extended  by  construction  to  apply  to  places  other 
than  those  specified  in  the  acts  themselves.  {Downes  v.  Bid- 
well,  182  U.  S.  244.) 

William  Travers  Jerome,  District  Attorney  {Robert  S. 
Johnstone  of  counsel),  for  respondent.  Porto  Rico  is  a  "  ter- 
ritory "  of  the  United  States  within  the  meaning  of  the  ren- 
dition statute.  {Ortega  v.  Lara,  202  U.  S.  339;  U.  S.  Const 
art.  4,  §  3,  subd.  2 ;  Mormon  Church  v.  U.  S.,  136  U.  S.  1, 
42-44 ;  De  Lima  v.  Bidwell,  182  U.  S.  1 ;  Murphy  v.  Ramsey, 
114  U.  S.  15;  Downes  v.  Bidwell,  182  U.  S.  244;  National 
Bank  v.  County  of  Yankton,  101  U.  S.  129;  Ex  parte  Morgan, 
20  Fed.  Rep.  298;  Matter  of  Lane,  136  U.  S.  443.)  Even  if 
Porto  Rico  is  not  technically  a  "territory"  of  the  United 
States,  there  exists  sufficient  authority  in  the  statutes  to  author- 
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ize  the  procedure  adopted  in  this  case  for  the  extradition  of  the 
relator.  (Huus  v.  N.  Y.  &  P.  R.  8.  8.  Co.,  182  U.  S.  392; 
OonzaUz  v.  Williams,  192  U.  S.  1;  Ribas  v.  U.  8.,  194  U.  S. 
315 ;  Ex  parte  Reggel,  114  U.  S.  642 ;  Kentucky  v.  Dennison, 
66  IT.  S.  66.) 

WiLLABD  Baktlett,  J.  The  relator,  Abraham  Kopel,  is  re- 
strained of  his  liberty  by  Theodore  A.  Bingham,  police  commis- 
sioner of  the  city  of  New  York,  tinder  an  executive  warrant 
issued  by  the  governor  of  this  state  pursuant  to  the  provisions 
of  section  827  of  the  Code  of  Criminal  Procedure  relative  to 
the  apprehension  and  rendition  of  fugitives  from  justice.  That 
warrant  recites  that  it  has  been  represented  to  the  governor  of 
the  state  of  New  York  by  the  governor  of  Porto  Rico  that  Abra- 
ham Kopel  stands  charged  in  that  island  with  having  committed 
therein  in  the  district  of  Aquadilla  the  crime  of  embezzlement 
which  the  said  governor  certifies  to  be  a  crime  under  the  laws 
of  Porto  Rico,  and  that  the  said  Abraham  Kopel  has  fled  there- 
from and  taken  refuge  in  the  state  of  New  York.  It  further 
recites  that  the  governor  of  Porto  Rico  pursuant  to  the  Consti- 
tution and  laws  of  the  United  States  has  demanded  of  the  gov- 
ernor of  the  state  of  New  York  that  he  cause  the  said  Abraham 
Kopel  to  be  arrested  and  delivered  to  Samuel  C.  Bothwell,  a 
person  duly  authorized  to  receieve  him  into  his  custody  and  to 
convey  him  back  to  Porto  Rico.  The  warrant  thereupon  re- 
quires the  police  commissioner  to  arrest  and  secure  the  said 
Abraham  Kopel  and  after  compliance  with  the  requirements  of 
section  827  of  the  Code  of  Criminal  Procedure  to  deliver  him 
into  the  custody  of  said  Samuel  C.  Bothwell  to  be  taken  back 
to  Porto  Rico  whence  he  fled. 

The   present   habeas   corpus   proceeding   was   instituted   in 

behalf  of  the  relator  to  procure  his  release  from  custody  under 

this  warrant  on  the  ground  that  the  governor  of  Porto  Rico 

under  the  Constitution  and  laws  of  the  United  States  possesses 

33 
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no  authority  to  demand  the  rendition  of  a  fugitive  from  justice 
who  is  charged  with  an  offense  against  the  laws  of  that  island 
and  has  fled  into  one  of  the  states  of  the  Union.  The  writ  was 
dismissed  at  Special  Term  where  the  relator's  demurrer  to  the 
respondent's  return  was  overruled;  and  the  order  made  at 
Special  Term  has  been  affirmed  by  the  Appellate  Division 
where  it  was  held  that  Porto  Kico  is  a  territory  within  the 
meaning  of  section  5278  of  the  Revised  Statutes  of  the  United 
States  relative  to  interstate  extradition,  and  also  that  whether 
Porto  Rico  be  a  territory  or  not  the  governor  of  that  island  is 
legally  authorized  to  laake  a  demand  for  the  rendition  of  a 
fugitive  from  justice  who  has  fled  into  one  of  the  states,  with 
which  demand  it  is  the  duty  of  the  state  executive  to  comply. 

Whatever  authority  belongs  to  the  governor  of  the  state  of 
New  York  to  issue  a  v.arrant  for  the  apprehension  of  a  fugi- 
tive from  justice  must  be  found  in  the  provisions  of  the  Con- 
stitution of  the  United  States  relative  to  such  fugitives  and  in 
the  statutes  enacted  in  pursuance  of  those  provisions.  {People 
ex  rel.  Corkran  v.  Hyatt,  172  N.  Y.  176;  affd.,  sub  nomine 
Hyatt  V.  Corkran,  188  U.  S.  691.) 

The  Constitution  of  the  United  States  (Art.  IV,  sec.  2,  clause 
2)  provides  as  follows: 

"  A  person  charged  in  any  state  with  treason,  felony  or  other 
crime,  who  shall  flee  from  justice,  and  be  found  in  another 
state,  shall,  on  demand  of  the  executive  authority  of  the  state 
from  which  he  fled,  be  delivered  up,  to  be  removed  to  the  state 
having  jurisdiction  of  the  crime." 

In  1793  Congress  gfive  effect  to  this  provision  by  an  act, 
the  substance  of  which  is  still  in  force  as  section  5278  of  the 
Revised  Statutes  of  the  United  States,  the  material  portion 
of  which,  so  far  as  this  proceeding  is  concerned,  reads  as 
follows : 

"  §  5278.  Whenever  the  executive  authority  of  any  State  or 
Territory  demands  any  person  as  a  fugitive  from  justice,  of  the 
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executive  authority  of  any  state  or  territory  to  which  such  per- 
son has  fled,  and  produces  a  copy  of  an  indictment  found  or  an 
affidavit  made  before  a  magistrate  of  any  State  or  Territory, 
charging  the  person  demanded  with  having  committed  treason, 
felony,  or  other  crime,  certified  as  authentic  by  the  governor  or 
chief  magistrate  of  the  State  or  Territory  from  whence  the 
person  so  charged  has  fled,  it  shall  be  the  duty  of  the  executive 
authority  of  the  State  or  Territory  to  which  such  person  has 
fled,  to  cause  him  to  be  arrested  and  secured,  and  to  cause 
notice  of  the  arrest  to  be  given  to  the  executive  authority  mak- 
ing such  demand,  or  to  the  agent  of  such  authority  appointed 
to  receive  the  fugitive,  and  to  cause  the  fugitive  to  be  delivered 
to  such  agent  when  he  shall  appear." 

Although  the  constitutional  provision  which  has  been  quoted 
applies  in  terms  only  to  fugitives  from  one  state  to  another 
state,  it  has  been  deemed  when  considered  in  connection  with 
the  power  of  Congress  over  the  territories  (Const.  U.  S.  art. 
IV,  sec.  3,  subd.  3)  to  authorize  the  imposition  of  like  duties 
upon  the  executive  of  a  territory.  (Ex  parte  Reggel,  114  U.  S. 
643.) 

The  provisions  of  the  Federal  Constitution  and  the  Revised 
Statutes  of  the  United  States  to  which  I  have  referred  have 
been  recognized  and  acted  upon  by  the  legislature  of  New  York 
in  the  enactment  of  the  statute  which  now  constitutes  section 
827  of  the  Code  of  Criminal  Procedure  under  which  the  execu- 
tive warrant  in  this  case  was  issued. 

It  is  clear  that  if  the  island  of  Porto  Rico  was  an  organized 
territory,  in  all  respects  and  for  all  purposes  possessing  the 
same  legal  status,  for  example,  as  Arizona  or  New  Mexico,  or 
as  Utah  before  Utah  was  admitted  into  the  Union,  there  could 
be  no  question  as  to  the  power  of  the  governor  of  New  York  to 
cause  the  arrest  and  surrender  of  a  Porto  Rican  fugitive  from 
justice.  It  is  because  the  Supreme  Court  of  the  United  States 
has  refused  to  recognize  Porto  Rico  as  in  all  respects  such  a 
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territory  that  the  governor's  authoritj  is  disputed ;  the  founda- 
tion of  the  relator's  claim  in  this  respect  being  the  decision  in 
Dowries  v.  Bidwell  (182  IT.  S.  244,  287)  to  the  effect  that 
while  the  island  of  Porto  Eico  is  a  territory  appurtenant  and 
belonging  to  the  United  States  it  is  not  a  part  of  the  United 
States  within  the  revenue  clauses  of  the  Constitution. 

Notwithstanding  this  judicial  declaration  I  am  of  opinion 
that  the  governor  of  Porto  Rico  is  authorized  to  make  the 
demand  for  the  rendition  of  a  fugitive  from  justice  provided 
for  in  section  5278  of  the  Revised  Statutes  of  the  United  States 
and  contemplated  by  section  827  of  the  Code  of  Criminal  Pro- 
cedure of  New  York,  and  that  it  is  the  duty  of  the  governor  of 
this  state  upon  receiving  such  a  demand  from  the  governor  of 
Porto  Eico  duly  authenticated  as  required  by  law  to  cause  such 
fugitive  to  be  arrested  and  delivered  to  the  agent  authorized  by 
the  governor  of  Porto  Eico  to  receive  him. 

While  not  a  territory  within  the  revenue  clauses  of  the 
Constitution,  Porto  Eico  possesses  most  of  the  attributes  of  the 
organized  territories  which  have  so  long  been  a  feature  of  our 
general  government.  It  has  been  fully  organized  under  an  act 
of  Congress  prescribing  many  details  of  civil  government  in  a 
scheme  analogous  to  that  provided  for  the  territories  within 
the  continental  boundaries  of  the  United  States.  It  has  an 
executive,  legislative  and  judicial  system  of  its  own.  It  is 
represented  at  tre  seat  of  general  government  by  a*resident  com- 
missioner elected  by  its  citizens,  and  its  local  legislative  powers, 
like  those  of  the  organized  territories,  are  made  subject  to  the 
disapproval  of  the  Congress  of  the  United  States.  (See  act 
approved  April  12,  1900,  31  U.  S.  Statutes  at  Large,  Page  77.) 
It  is  true  that  in  this  organic  act  Porto  Eico  is  not  denominated 
a  territory,  but  it  is  perhaps  worthy  of  note  that  in  the  general 
legislative,  executive  and  judicial  appropriation  act  of  1906, 
the  appropriations  for  the  salary  of  the  resident  commissioner 
from  Porto  Rico  to  the  United  States  and  his  traveling  expenses 
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appear  under  the  title  "  Territory  of  Porto  Rico."  (U.  S. 
Statutes  at  Large,  1st  session,  69th  Cong.,  part  1,  page  417.) 
The  organic  act  provides  in  section  14  that  "  the  statutory  laws 
of  the  United  States  not  locally  inapplicable  except  as  herein- 
before or  hereinafter  otherwise  provided,  shall  have  the  same 
force  and  effect  in  Porto  Rico  as  in  the  United  States  "  except 
the  internal  revenue  laws.  (31  U.  S.  Statutes  at  Large,  80.) 
It  is  further  provided  in  section  17  that  the  governor  "  shall  at 
all  times  faithfully  execute  the  laws  and  he  shall  in  that  behalf 
have  all  the  powers  of  governors  of  the  Territories  of  the  United 
States  that  are  not  locally  inapplicable."  (31  U.  S.  Statutes 
at  Large,  81.)  One  of  the  powers  of  governors  of  territories  of 
the  United  States  is  the  authority  to  demand  the  rendition  of 
fugitives  from  justice  under  section  5278  of  the  Revised  Stat- 
utes. This  section  of  the  organic  act  clearly  confers  that 
power  upon  the  governor  of  Porto  Rico  unless  it  can  be  held 
that  it  is  for  some  good  and  suflBcient  reason  not  locally  appli- 
cable to  the  affairs  of  that  island.  I  am  unable  to  perceive  any 
such  reason,  nor  is  any  suggested  in  the  brief  of  the  able  counsel 
representing  the  relator  on  this  appeal.  He  merely  argues  that 
the  provisions  which  T  have  quoted  from  sections  14  and  17 
must  refer  only  to  the  administration  of  the  internal  affairs  of 
the  island  and  that  it  was  not  the  intention  of  Congress  "  to 
extend  these  relations  growing  out  of  interstate  comity."  But 
as  was  held  by  this  court  in  People  ex  rel.  Corkran  v.  Hyatt 
(supra)  the  exercise  of  the  power  of  interstate  rendition  does 
not  depend  on  comity  at  all,  but  upon  the  positive  provisions  of 
the  written  law.  The  constitutional  power  of  Congress  to  enact 
the  provisions  to  which  reference  has  been  made  from  sections 
14  and  17  of  the  organic  act  under  which  Porto  Rico  is  gov- 
erned has  not  been  questioned  and  I  think  that  in  order  to  give 
full  effect  to  those  provisions  we  must  hold  that  the  governor 
of  Porto  Rico  has  precisely  the  same  power  as  that  possessed  by 
the  governor  of  any  organized  territory  to  issue  a  requisition 
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for  the  return  of  a  fugitive  criminal.  This  was  the  conclusion 
reached  by  Judge  Hough  of  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York  in  passing  upon 
a  similar  application  by  this  same  relator  (In  re  Kopel,  148 
Fed.  Kep.  605)  and  the  reasoning  by  which  he  reached  that 
result  seems  to  me  sound  and  convincing. 
I,  therefore,  advise  an  affirmance  of  the  order  under  review. 

CuLLEN,  Ch.  J.,  Gbay,  Edwabd  T.  Babtlbtt,  Haight, 
Vawn  and  Hiscock,  J.  J.  concur. 

Order  affirmed. 

REQUISITION. 

BIGHT  TO  BEQUISinON. 

It  is  well  understood  that  the  right  which  a  state  hsB  to  demand 
from  another  state  the  delivery  to  its  officers,  of  one  who  has  com- 
mitted some  ofFense  against  the  laws  of  that  state  and  escaped  within 
the  borders  of  another  state,  is  based  upon  the  provisions  of  the 
United  States  Constitution.  Sect.  2,  Art  4.  U.  S.  Const.  And  not 
upon  interstate  comity.  People  v.  Hyatt,  172  N.  Y.  176;  Matter  of 
Morgan,  20  Fed.  298;  People  ex  reL  Lawrence  v.  Brady,  56  N.  Y.  182. 

FOB  WHAT  OFFENSES. 

The  commission  of  any  offense  which  is  the  subject  of  punishment 
by  the  laws  of  the  state  where  the  offense  was  committed  may  serve  as 
a  ground  for  requisition.  The  Constitution  states  "treason,  felony, 
or  other  crime."  Kentucky  v.  Dennison,  24  How.  (U.  S.)  66;  People 
V.  Donohue,  84  N.  Y.  438;  Matter  of  Brown,  112  Mass.  409. 

In  People  v.  Donohue,  supra,  the  court  said  that  the  language  of 
the  Constitution  is  broad,  and  was  plainly  intended  to  embrace  every 
criminal  offense,  and  every  act  forbidden  and  made  punishable  by  the 
law  of  the  state  where  the  crime  was  committed,  and  whether  such  by 
the  common  law  or  express  legislative  enactment. 

This  would,  of  course,  include  misdemeanors.  People  v.  Brady,  56 
N.  Y.  182;  matter  of  Heyward,  1  Code  Eep.  47;  Kentucky  v.  Denni- 
son, 24  How.  (U.  S.)  66;  Ex  parte  Eeggel,  114  U.  S.  642. 

"  There  must  be  a  charge  of  a  crime,"  said  the  court  in  People  ez 
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rel.  Lawrence  v.  Brady,  56  N.  Y.  182,  "  existing  ag^ainst  the  fugitive 
in  the  state  demanding  his  surrender  before  the  demand  can  legally 
be  made,  and  it  was  said  by  Taney,  Ch.  J.,  in  Com.  of  Ky.  v.  Denni- 
son,  (24  How.  [U.  S.],  104)  that  it  must  be  a  charge  made  in  the 
regular  course  of  judicial  proceedings." 

It  is  necessary  that  the  offense  be  of  a  definite  character.  Thus, 
in  People  v.  Donohue,  supra,  theft  was  regarded  as  sufficiently  defi- 
nite. But  the  charge  of  fraudulent  appropriation  of  money  was  held 
in  Matter  of  Slauson,  73  Fed.  666,  to  be  too  indefinite. 

The  guilt  or  innocence  of  the  accused  is  regarded  as  wholly  imma- 
terial, since  that  question  is  to  be  investigated  and  determined  by 
the  courts  of  the  state  where  the  alleged  crime  was  committed.  Peo- 
ple ex  rel.  Lawrence  v.  Brady,  56  N.  Y.  182. 

PEBSONS  SUBJECT. 

One  who  has  been  convicted  of  a  crime  (burglary)  and  escaped  after 
serving  only  a  portion  of  his  sentence,  was  held  in  Matter  of  Hope, 
7  N.  Y.  Grim.  R.  406,  to  be  a  person  charged  with  a  crime.  See,  also, 
Drinkall  v.  Spiegel,  68  Cc.nn.  441. 

To  be  a  fugitive  from  justice  it  is  not  necessary  that  the  person 
sought  should  have  fled  from  the  state  where  the  crime  is  alleged  to 
have  been  committed  for  the  purpose  of  avoiding  prosecution.  State 
V.  Richter^  37  Minn.  436;  Roberts  v.  Reilly,  116  U.  S.  180;  Matter  of 
Brown,  36  Fed.  653 ;  People  v.  Pinkerton,  17  Hun  199. 

And  in  Matter  of  Keller,  36  Fed.  681,  the  court  held  that  one  may 
be  a  fugitive  from  justice  who  has  fled  from  the  state  where  the 
alleged  crime  was  conunitted  to  the  state  of  which  he  is  a  resident. 

The  court  in  Hyatt  v.  People,  188  U.  S.  691,  said  that  the  plain 
meaning  of  the  Act  requires  the  presence  in  the  state  at  the  time 
when  the  offense  is  alleged  to  have  been  committed  and  that  it  was  not 
intended  to  include  as  a  fugitive  from  justice  of  a  state,  one  who  had 
not  been  in  the  state  at  the  time  when,  if  ever,  the  offense  was  com- 
mitted, and  who  had  not  in  fact  fled  therefrom. 

The  fact  that  the  person  sought  has  committed  a  crime  in  another 
state  and  that  he  has  been  found  in  this  state,  establishes  conclusively 
that  he  is  a  fugitive  from  justice.  People  ex  rel.  Draper  v.  Pinkerton, 
17  Hun  199. 

The  person  sought  is  entitled  under  the  Act  of  Congress  to  insist 
upon  proof  that  he  was  within  the  demanding  state  at  the  time  he  is 
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alleged  to  have  committed  the  crime  charged,  and  subsequently  with- 
drew from  her  jurisdiction,  so  that  he  could  not  be  reached  by  her 
criminal  process;  but  the  statute  does  not  prescribe  the  character  of 
that  proof.    Ex  parte  Reggel,  114  U.  S.  642. 

THE  DEMAND—In  general. 

The  federal  statutes  require  that  the  demand  for  a  fugitive  from 
justice  must  be  in  writing  and  from  the  executive  of  the  state  de- 
manding him.    U.  S.  Rev.  Stat.  Sect.  6278. 

"  It  would  seem,"  said  the  court  in  Matter  of  Ryan,  15  Misc.  303, 
"  that  it  must  appear  upon  the  pai)ers  that  the  prisoner  is  a  fugitive 
from  justice,  in  the  sense  that  he  was  either  present  in  the  state  at 
the  time  of  the  commission  of  the  offense  charged,  or  that  the  crime 
alleged  is  of  such  a  character  as  necessarily  to  imply  the  presence  of 
the  prisoner  within  the  state  at  the  time  it  was  committed." 

It  must  appear,  said  the  court  in  Roberts  v.  Reilly,  116  U.  S.  80,  to 
the  governor  of  the  staate  to  whom  the  demand  is  presented,  before 
he  can  lawfully  comply  with  it,  first,  that  the  person  demanded  is 
substantially  charged  with  a  crime  against  the  laws  of  the  state  from 
whose  justice  he  is  -alleged  to  have  fled,  by  an  indictment  or  an 
affidavit,  certified  as  authentic  by  the  governor  of  the  state  making 
the  demand,  and,  second,  that  the  person  demanded  is  a  fugitive 
from  justice  of  the  state  the  executive  authority  of  which  makes  the 
demand. 

The  court  in  the  Roberts  case  further  said  that  the  first  of  the 
above  prerequisites  is  a  question  of  law  and  is  always  open  on  the  face 
of  the  papers  to  judicial  inquiry  on  an  application  for  a  discharge 
under  a  writ  of  habeas  corpus,  and  that  the  second  is  a  question  of 
fact,  which  the  governor  of  the  state  upon  whom  the  demand  is 
made,  must  decide  upon  such  evidence  as  he  may  deem  satisfactory. 

iKDiCTMEirr. 

An  indictment  is,  of  course,  the  best  evidence  to  prove  that  the 
person  sought  has  been  charged  with  a  crime.  In  Re  Strauss,  126 
Feb.  327. 

Technical  precision  in  the  indictment  or  affidavit  is  not  required, 
but  it  is  essential  that  the  accused  be  definitely  informed  of  the 
offense  with  which  he  is  charged.     In  Re  Strauss,  126  Feb.  327. 

A  requisition  for  the  return  of  one  charged  with  embezzlement 
should  not  be  refused,  although  the  indictment  or  affidavit  would  be 
held  insufficient  by  the  courts  of  the  state  into  which  the  accused  has 
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fled,  if  it  would  be  held  sufficient  by  th^  courts  of  the  demanding^  state. 
Webb  V.  York,  79  Feb.  616. 

The  executive  warrant  should  not  be  declared  void  in  habeas 
corpus  proceedings,  merely  because  of  some  technical  defect  in  the 
foreign  indictment  or  affidavit,  provided  the  ofPense  is  substantially 
alleged  or  described.  Webb  v.  York,  79  Feb.  616;  In  Ee  Roberts, 
24  Feb.  132;  In  Re  White,  46  Fed.  237;  Krutz  v.  State,  22  Fla.  36. 

Failure  to  set  out  the  accused's  name  in  full  and  stating  only  the 
initial  letters  thereof,  does  not  justify  a  refusal  to  issue  a  warrant. 
People  ex  rel.  Nubell  v.  Byrnes,  33  Hun  98.  And  giving  an  erroneous 
date  (State  v.  Clough,  71  N.  H.  694),  or  misdescribing  the  property 
stolen  (Ex  parte  Reggel,  114  U.  S,  642),  does  not  render  the  indict- 
ment objectionable. 

AFFIDAVIT. 

Congress  has  recognized  the  fact  that  exigencies  frequently  arise 
when  it  is  impossible  to  procure  an  indictment  in  time  to  prevent 
the  escape  of  the  offender,  and  so  provided  the  affidavit  as  an  alter- 
native methods  of  procedure.    In  Re  Strauss,  126  Fed.  327. 

With  reference  to  the  affidavit,  the  court  in  People  v.  Brady,  66 
N.  Y.  182,  held  that  it  must  describe  the  crime  alleged  to  have  been 
committed  with  sufficient  certainty  and  definiteness  as  to  inform  the 
governor  of  the  facts  constituting  the  offense. 

A  verified  complaint  or  affidavit  charging  the  accused  with  an  in- 
famous crime  (obtaining  goods  by  false  pretenses)  was  held  in  In  Re 
Strauss,  126  Feb.  327,  to  be  sufficient. 

But  in  State  v.  Richardson,  34  Minn.  116,  it  was  held  that  a 
complaint  cannot  be  made  a  substitute  for  an  affidavit  or  indictment. 

It  is  generally  admitted  that  an  affidavit  is  insufficient  to  procure 
a  requisition,  if  it  alleges  the  commission  of  a  crime  on  information 
and  belief.    Ex  parte  Morgan,  20  Fed.  298. 

As  the  court  said  in  Ex  parte  Dimmig,  74  Cal.  165,  the  liberty 
of  a  citizen  cannot  be  violated  upon  a  mere  expression  of  an  opinion 
under  oath,  that  the  person  demanded  is  guilty  of  a  crime. 

In  Ex  parte  Spears,  88  Cal.  640,  the  court  held  that  an  affidavit 
stating  that  the  affiant  "has  reason  to  believe,  and  does  believe" 
that  the  accused  fraudulently  converted  certain  property  to  his  own 
use,  is  not  a  statement  of  any  fact,  and  is  therefore  insufficient  to 
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support  the  issuance  of  a  warrant  of  arrest  as  a  fugitive.    Such  a  de- 
fect is  not  regarded  as  a  mere  formal  one. 

And  in  Ex  parte  Smith,  3  McLean  121,  the  affidavit,  among  other 
things,  alleged  that  the  affiant  "helievcs,  and  has  good  reason  to 
believe,  from  the  evidence  and  information  now  in  his  possession" 
that  the  person  sought  is  guilty  of  a  crime.  The  affidavit  was  held 
insufficient  as  a  basis  for  a  governor's  warrant  because  it  was  not 
positive  in  its  charge. 

Also,  a  statement  that  the  affiant  "verily  believes,  and  has  good 
reason  to  believe,"  was  held  in  Ex  parte  Baker,  43  Tex.  Crim.  Rep. 
281,  to  be  insufficient. 

But  in  Matter  of  Keeler,  36  Feb.  681,  an  affidavit  charging  the 
crime  of  embezzlement  directly  and  positively,  is  not  vitiated  by  the 
affiant's  conclusion,  *'  as  said  deponent  verily  believes."  The  court 
said : "  A  man  swears  to  what  he  believes  to  be  true ;  and,  when 
he  states  a  fact  under  oath,  he  says  he  verily  believes  it  to  be  true." 

AUTHENTICATION. 

It  is  necessary  that  the  indictment  or  affidavit,  or  a  copy  thereof, 
be  produced  and  certified  as  authentic  by  the  executive  of  the  state 
from  which  the  person  sought  has  fled.  U.  S.  Rev.  Stat.  sect.  6278. 
In  Re  Strauss,  126  Feb.  327;  Soloman's  Case,  1  Abb.  Pr.  (N.  S.)  347. 

The  law  does  not  prescribe  any  particular  form  of  authentication, 
so  long  as  it  is  certified  that  the  papers  are  what  they  purport  to  be. 
Ex  parte  Dawson,  83  Fed.  306;  Ex  parte  Sheldon,  34  Ohio  St.  319. 

In  Matter  of  Rutter,  7  Abb.  Pr.  (N.  S.)  67,  it  was  held  that  an 
authenticated  copy  of  the  charge  against  the  accused  must  be 
presented  and  that  the  affidavit  of  an  attorney  containing  information 
received  through  a  telegram  that  the  accused  has  committed  a  crime, 
is  insufficient. 

POWERS  AND  DUTIES  OP  GOVERNOR. 

The  authority  under  which  the  executive  of  the  state  in  which  the 
fugitive  is  found,  acts,  is  derived  from  the  U.  S.  Constitution. 
Roberts  v.  Reilly,  116  U.  S.  80;  People  ex  rel.  Lawrence  v.  Brady,  56 
N.  Y.  182. 

It  is  a  condition  precedent  to  the  obligation  to  surrender,  that 
the  executive  of  the  state,  upon  whom  the  demand  is  made,  be  apprised 
of  the  facts  upon  which  that  duty  depends.  People  v.  Brady,  66  N.  Y. 
182. 
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Upon  the  excutive  of  the  state  in  which  the  accused  is  found  rests 
the  responsibility  of  determining,  in  some  legal  mode,  whether  he  is  a 
fugitive  from  justice  of  the  demanding  state,  and  he  does  not  fail  in 
his  duty  if  he  makes  it  a  condition  precedent  to  the  surrender  of 
the  accused,  that  it  be  shown  to  him,  by  competent  proof,  that  the 
accused  is,  in  fact,  a  fugitive  from  justice.  Ex  parte  Reggel,  114 
U.  S.  642. 

And  it  is  the  executive  head  of  a  state  alone  who  has  authority 
to  grant  a  requisition;  a  fugitive  from  justice  cannot  lawfully  be 
taken  and  delivered  up  by  private  persons.  Batts  v.  Williams,  17  B. 
Mon.  (K.  Y.)  678.  And  that  power  cannot  be  delegated.  In  Ee 
Payne,  7  Ohio  Dec.  288.  Although,  in  Ex  parte  Camp,  7  Ohio  N.  P. 
617  is  was  held  that  the  governor  may  sign  the  warrant  in  blank  and 
his  secretary  fill  it  out^ 

While  it  is  not  necessary  to  the  sufficiency  of  an  extradition 
warrant,  when  attacked  on  habeas  corpus,  that  it  shall  set  out  in  full 
a  copy  of  the  indictment  or  affidavit  upon  which  it  is  based,  or  that 
it  be  accompanied  by  such  indictment  or  affidavit,  yet  a  warrant  for 
the  arrest  and  return  of  a  fugitive  from  justice  must  recite  or  set 
forth,  in  substance,  the  evidence  necessary  to  authorize  the  executive 
to  issue  it.    Ex  parte  Dawson,  83  Fed.  306. 

And  where  the  requisition  and  copy  of  the  indictment  accompaning 
it  are  not  made  a  part  of  the  return  and  the  warrant  alone  is  before 
the  court,  it  must  show  (1)  that  the  demand  by  requisition  has  been 
made  for  the  party  in  custody  as  a  fugitive  from  justice;  (2)  that 
the  requisition  was  accompanied  by  a  copy  of  the  indictment  or 
affidavit  charging  the  commission  of  an  offense;  (3)  that  the  copy 
of  such  indictment  or  affidavit  was  certified  by  the  governor  of  the 
state  making  the  demand  as  authentic.    Ex  parte  Dawson,  83  Fed.  306. 

The  recital  of  a  warrant  issued  in  extradition  proceedings,  that  the 
requisition  "  is  accompanied  by  the  papers  required  by  the  statutes 
of  the  United  States,"  and  that  the  papers  show  that  the  relator 
has  been  "  duly  charged  with  said  crime,  and  with  having  fled  from 
said  state  and  taken  refuge  in  the  state  of  New  York,"  and  that  the 
papers  are  duly  certified,  was  held  in  Matter  of  Scrafford,  59  Hun 
320,  to  be  sufficient. 

It  seems  to  be  well  settled  that  the  warrant  of  a  governor  authoriz- 
ing the  extradition  of  a  person  charged  with  an  offense  against  the 
laws  of  a  sister  state,  is  prima  facie  evidence  that  all  essential  legal 
prerequisites  have  been  observed;  and  if  the  proceedings,  when 
produced,  appear  to  be  regular,  such  presumption  become  conclusive 
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evidence  of  the  right  to  extradite  the  person  charged  with  the 
offense.  People  ex.  rel.  Hamilton  v.  Police  Oonunrs.,  100  App.  Div. 
483;  Davis'  Case,  122  Mass.  324. 

It  is  generally  conceded  that  a  governor  may  revoke  his  warrant 
for  the  arrest  of  a  fugitive.  State  v.  Toole,  69  Minn.  104.  But  the 
contrary  seems  to  be  held  in  Hosmer  v.  Loveland,  19  Barb.  IIL 

TO  WHOM  WABBAirr  ISSUED. 

The  statutes  are  silent  on  the  subject  to  whom  the  executive  warrant 
may,  or  should,  be  issued  or  directed,  and  it  would  therefore  appear 
that  the  matter  should  be  left  to  the  discretion  of  the  g^ovemor. 
Robinson  v.  Flanders,  29  Ind.  10. 

It  is,  however,  usually  addressed  to  the  sheri£F  of  some  county. 
State  V.  Clough,  71  N.  H.  594.  But  in  Com.  v.  Hall,  9  Gray  (Mass.) 
262,  the  court  held  that  it  may  be  directed  to  the  agent  of  the  state 
making  the  demand. 

PUOITIVBS  IN  CUSTODY. 

It  is  well  settled  that  the  state  need  not  surrender,  upon  the 
requisition  of  another  state,  a  prisoner  held  in  actual  custody, 
either  under  civil  process  to  secure  the  payment  of  a  debt,  or  under 
criminal  process  to  answer  or  suffer  punishment  for  a  crime.  People 
V.  Hagan,  34  Misc.  85. 

As  was  said  by  the  Supreme  Court,  in  Taylor  v.  Taintor,  16 
Wall.  366,  "Where  a  demand  is  properly  made  by  the  governor  of 
one  state  upon  the  governor  of  another,  the  duty  to  surrender  is  not 
absolute  and  unqualified.  It  depends  upon  the  circumstances  of  the 
case.  If  the  laws  of  the  latter  state  have  been  in  force  against  a 
fugitive,  and  he  is  imprisoned  there,  the  demimds  of  these  laws  must 
first  be  satisfied.    The  duly  of  obedience  then  arises,  and  not  before." 

DETENTION  OP  FUGITIVES. 

Since  a  state  is  bound  to  deliver  up  a  fugitive  from  justice,  the 
proper  officers  of  the  state  into  which  the  fugitive  has  fled  have 
authority,  upon  common  law  principles,  to  aid  the  demanding  state 
in  the  fulfillment  of  the  obligation  by  issuing  warrants  of  arrest  upon 
appropriate  evidence  in  anticipation  of  the  demand  of  the  executive 
of  the  state  from  which  the  fugitive  has  escaped,  and  by  virtue  of 
such  warrant  detaining  the  fugitive  for  a  reasonable  time  to  await  the 
demand  and  order  of  delivery.  Morrell  v.  Quarlcs,  35  Ala.  544; 
Holmes  v.  Goremor,  14  Peters  540;  Hackney  v.  Welch,  107  Ind. 
253. 
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On  this  subject,  sect.  830  of  the  N.  Y.  Crim.  Code  provides  *  "  If 
from  the  examination  under  such  warrant  it  appears  to  the  satisfac- 
tion of  the  magistrate  that  the  person  under  arrest  is  charged  in 
Buch  other  state  or  territory  with  treason,  felony  or  other  crime  and 
has  fled  from  justice,  the  magistrate,  by  warrant  reciting  the  accusa- 
tion, must  commit  him  to  the  proper  custody  in  his  county  for  a 
time  specified  in  the  warrant,  to  enable  an  arrest  of  the  fugitive 
to  be  made  under  the  warrant  of  the  governor  of  this  state,  which 
commitment  shall  not  ei.ceed  thirty  days,  exclusive  of  the  day  of 
arrest,  on  the  requisition  of  the  executive  authority  of  the  state  or 
territory  in  which  he  is  charged  to  have  committed  the  offense,  unless 
he  gives  bail,  *  *  *  *,  or  until  he  be  legally  discharged." 

The  essential  facts  to  justify  the  executive  in  issuing  a  warrant, 
are  that  -the  person  under  arrest  has  been  charged  in  another  state 
or  territory  with  the  commission  of  a  crime  and  has  fled  from 
justice.    People  ex  reL  Greenberg  v.  Warden,  etc.,  83  App.  Div.  456. 

The  issuance  of  the  warrant  is  sufficiently  justified  if  it  appears 
from  the  papers,  to  the  satisfaction  of  the  magistrate,  that  the 
accused  is  charged  in  some  other  state  with  a  crime  and  has  fled 
from  justice,  and  the  proof  need  not  show  that  his  return  to  the 
demanding  state  is  justified.  People  ex  rel.  Robinson  v.  Flynn,  54 
Misc.  7. 

BIGHT  TO  BAIL. 

The  right  to  bail  is  usually  denied  a  fugitive  from  justice.  Neither 
the  IT.  S.  Constitution  nor  the  federal  statutes  authorize  the  giving 
of  bail  in  habeas  corpus  proceedings  in  extradition  cases.  In  Be 
Foye,  21  Wash.  250.  As  was  well  said  in  Ex  parte  Erwin,  7  Tex. 
App.  288,  to  permit  one  arrest  as  a  fugitive  from  justice  to  go 
at  large  upon  bail  would  be  to  put  him  in  a  situation  to  defy  the 
mandate  of  the  court  and  treat  its  judgments  with  contempt. 

APPLICATION  FOB  DISCHABGB. 

Whenever  a  person  charged  with  being  a  fugitive  from  justice 
is  arrested  under  a  warrant  of  the  governor  of  a  state  for  delivery 
to  the  authorities  of  the  demanding  state,  he  is  entitled  to  invoke 
the  judgment  of  the  judicial  tribunals,  either  federal  or  state,  by 
writ  of  habeas  corpus,  upon  the  lawfulness  of  his  arrest  and  imprison- 
ment. Boberts  v.  Beilly,  116  U.  S.  94;  Bobb  v.  Connolly,  111  U.  S. 
624;  Ex  parte  Hart,  63  Fed.  249;  Bruce  v.  Bayner,  124  Fed.  481. 

The  question  whether  a  person  arrested  on  a  governor's  warrant  for 
return  to  another  state  on  requisition  from  its  governor,  is  a  fugitive 
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from  justice  of  such  state,  is  one  of  fact  which  may  be  inquired  into 
by  the  courts  on  a  writ  of  habeas  corpus.  Bruce  v.  Kayner,  124  Fed. 
481. 

But  in  that  proceeding  the  court  will  not  receive  evidence  tending 
to  show  the  guilt  or  innocence  of  the  one  demanded,  in  determining 
the  question  whether  or  not  he  is  a  fugitive  from  justice.  Bruce  v. 
Rayner,  supra;  In  Re  White,  55  Fed.  54;  Re  Black,  87  Fed.  981; 
People  ex  rel.  Ryan  v.  Conlin,  16  Misc.  303. 

Since  to  receive  such  evidence  would,  in  effect,  be  a  trial  of  the 
case,  whereas  the  manifest  design  of  the  federal  statutes  and  IT.  S. 
Constitution,  is  that  the  party  demanded  should  be  remitted  for 
trial  exclusively  in  the  state  in  which  he  stands  charged  with  having 
committed  the  offense.  Bruce  v.  Rayner,  supra;  in  Re  Leary,  Fed. 
Cas.  No.  8162. 

The  decisions  are  not  in  harmony  as  to  how  far  the  decision  of  the 
executive,  on  the  question  whether  the  accused  is  a  fugitive  from 
justice,  may  be  judicially  reviewed  in  habeas  corpus  proceedings. 
Roberts  v.  Reilly,  supra. 

But  it  is  generally  held  that  the  conclusion  of  the  governor  is 
prima  facte  and  presumptively  correct.  Robert  v.  Reilly,  supra:  Ex 
parte  Reggel,  114  U.  S.  653;  in  Re  Cook,  49  Fed.  841. 

It  has  been  held  that  if  the  papers  upon  which  the  governor  issued 
the  warrant  are  before  the  court,  it  has  power  to  determine  whether 
or  not  they  charge  the  prisoner  with  the  commission  of  a  crime.  In 
Re  Ryan,  supra. 

On  habeas  corpus  proceedings  in  the  case  of  a  requisition  from  an- 
other state,  the  only  question  of  fact  open  to  challenge  is  that  of  the 
identity  of  the  prisoner.    In  Re  Ryan,  supra. 
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COUBT  OF  APPEALS. 
Deo.  10,  1007. 

THE  PEOPLE  V.  GIOVANNI  BONIFACIO. 

(190  N.  Y.  150.) 

MuBDER— Reasonable  Doubt. 

Upon  the  trial  of  antindictment  for  murder  in  the  first  degree, 
in  which  the  death  of  the  deceased  was  established  by  direct 
evidence,  and  in  which  the  issues  were  whether  the  wound  was 
infiicted  intentionally  by  the  defendant  or  by  accident,  and  if  by 
his  hand,  whether  it  was  in  self-defense,  a  refuse  to  charge,  upon 
the  ground  that  the  word  "  reasonable  "  was  omitted,  "  that  unless 
the  evidence  on  both  sides  as  a  whole  excludes  every  hypothesis 
except  that  of  guilt,  the  defendant  may  be  acquitted,"  is  not 
erroneous.  1.  Because  the  request  called  for  an  absolute  certainty, 
in  the  exclusion  of  any  hypothesis  except  that  of  guilt,  while  the 
law  requires  only  a  reasonable  and  moral  certainty.  2.  Even  in 
a  case  depending  wholly  upon  circumstantial  evidence  the  request 
was  improper,  and  in  this  case  was  inappropriate  to  the  facts 
proved. 

People  V.  Bonifacio,  119  App.  Div.  719,  21  Crim.  Rep.  122,  aflirmed. 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  May 
27,  1907,  which  afiSrmed  a  judgment  rendered  at  the  Mont- 
gomery County  Trial  Term  upon  a  verdict  convicting  the 
defendant  of  the  crime  of  murder  in  the  second  degree  and  an 
order  denying  a  motion  for  a  new  trial. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Oeorge  M.  Abbot  and  William  E.  Woollard  for  appellant. 
The  court  erred  in  denying  the  defendant's  request  to  charge 
^*  that  unless  the  evidence  on  both  sides  as  a  whole  excludes 
every  hypothesis  except  that  of  guilt,  the  defendant  may  be 
acquitted."  (People  v.  Smith,  162  N.  Y.  629;  People  v. 
Fitzgerald,  156  N.  Y.  258;  People  v.  Levalie,  6  App.  Div. 
230.) 
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John  S.  Maxwell,  District  Attorney  (Fox  Sponable  of  coun- 
sel)y  for  respondent.  The  refusal  to  charge  "  that  unless  the 
evidence  on  both  sides  as  a  whole  excludes  every  hypothesis 
except  that  of  guilt,  the  defendant  may  be  acquitted,"  was  not 
erroneous.  (People  v.  Reavy,  38  Hun,  418 ;  104  K  Y.  683 ; 
People  V.  O'Connell,  62  How.  Pr.  436 ;  People  v.  Bennett,  49 
X.  Y.  137 ;  People  v.  Fitzgerald,  156  N.  Y.  258 ;  People  v.  Mc- 
Callam,  4  N.  Y.  S.  R.  291;  103  N.  Y.  587;  Walker  v.  People, 
1  N.  Y.  Cr.  R.  22;  People  v.  Harris,  156  K  Y.  423;  People 
V.  Burton,  77  Hun,  498 ;  O'Connell  v.  People,  87  N.  Y.  87T ; 
People  V.  Tobin,  176  N.  Y.  278.) 

Gray,  J.  The  defendant  was  charged  in  the  indictment 
with  the  crime  of  murder  in  the  first  degree,  for  having  killed 
Ralph  Di  Scibio,  by  intentionally  and  deliberatel;jr  shooting 
him  with  a  pistol,  on  August  7th,  1904.  His  trial  resulted  in 
a  verdict  of  murder  in  the  second  degree.  The  Appellate 
Division,  by  the  unanimous  vote  of  the  justices,  has  affirmed 
the  judgment  of  conviction  and,  also,  an  order,  which  denied  a 
motion  for  a  new  trial,  made  upon  the  ground  of  newly-dis- 
covered evidence.  The  defendant  has,  further,  appealed  to  this 
court ;  but,  in  so  far  as  his  appeal  includes  the  affirmance  of  the 
order  denying  a  new  trial,  the  right  to  a  review,  in  that  respect, 
ceased  at  the  Appellate  Division.  It  was  within  the  discretion 
of  the  court  below  whether  to  grant  the  application,  or  not,  and 
with  the  exercise  of  that  discretion  this  court  will  not  interfere. 
Upon  the  appeal  from  the  affirmance  of  the  judgment  of  con- 
viction, all  questions  of  fact,  or  as  to  the  sufficiency  of  the  evi- 
dence, must  be  regarded  as  conclusively  settled  and  there  is  but 
one  question  of  any  importance,  which  presents  itself  for  our 
consideration,  and  that  was  raised  by  an  exception  to  a  ruling 
upon  a  request  to  charge.  That  the  deceased  was  killed  by  a 
shot  from  a  pistol  drawn  by  the  defendant  is  not  disputed ;  but 
whether  the  shooting  was  intentional,  or  in  self  defense,  or 
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accidental,  as  the  result  of  a  struggle  between  the  two  men, 
formed  the  issue  at  the  trial.  The  defendant  was  one  of  a  gang 
of  laborers,  employed  upon  some  highway  work,  near  the  city 
of  Amsterdam,  in  this  state,  and  the  deceased  kept  a  store 
nearby.  An  altercation  arose  between  them  concerning  a  petty 
indebtedness,  owing  by  the  defendant.  The  testimony  for  the 
prosecution  tended  to  establish  that  the  deceased,  on  the  day 
of  the  homicide,  was  insisting  upon  an  immediate  payment  and 
that  the  defendant  should  then  leave  the  work.  Upon  the  latter 
saying  that  he  had  no  money,  the  deceased  threatened  him  with 
personal  violence  and  came  towards  him.  The  defendant  drew 
a  revolver  and  cried  out  to  "  step  back,"  or  he  would  shoot. 
The  deceased  continued  towards  him  and,  when  within  a  few 
feet  of  him,  was  shot.  The  defendant  then  ran  away  and  the 
deceased  pursued  him  for  a  short  distance,  when  he  fell  to  the 
ground  and  expired.  The  defendant  was  caught  some  miles 
away  from  the  scene.  The  evidence  for  the  defendant  did  not, 
substantially,  differ  as  to  the  altercation  between  the  two;  but 
it  tended  to  show  that,  when  the  deceased  came  forward  with 
threats,  he  seized  hold  of  the  defendant  and  that,  the  latter 
then  drawing  his  pistol,  it  went  off  in  the  scuffle,  or  as  the  re- 
sult of  the  deceased's  pulling  at  it.  The  defendant,  in  giving 
his  account  of  the  killing,  denied  any  intention  in  drawing  his 
pistol  upon  the  deceased,  other  than  that  of  frightening  him. 
the  trial  judge,  correctly  enough,  charged  the  jurors  upon  the 
law,  defining  and  explaining  to  them  the  degrees  of  murder 
and  of  manslaughter,  and  the  rule  of  presumption  and  he, 
fairly,  stated  to  them  the  facts  of  the  case.  Upon  the  conclu- 
sion of  his  charge,  he  was  requested  by  the  defendant  to  charge, 
further,  '^  that  unless  the  evidence  on  both  sides  as  a  whole 
excludes  every  hypothesis  except  that  of  guilt,  the  defendant 
may  be  acquitted."  He  answered  "  I  decline  to  charge  in  that 
way.  You  leave  out  the  word  reasonable."  This  ruling  pre- 
sents the  one  question,  which  justifies  some  consideration  by 
34 
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this  court  of  this  case.  The  jurors  had  been  instructed,  in  the 
course  of  the  main  charge,  that  they  were  to  determine  whether 
the  defendant  had  intended  to  kill  the  deceased,  whether  there 
was  any  motive  shown,  and  that  "  in  order  to  convict  the  de- 
fendant, the  evidence  must  be  sufficient  to  satisfy  them  beyond  a 
reasonable  doubt  that  he  was  guilty."  Just  before  the  request 
in  question  was  made,  the  trial  judge,  also,  at  the  defendant's 
request,  had  instructed  the  jurors  that  "  the  burden  of  proof 
rests  upon  the  prosecution  at  all  stages  of  the  trial  and  never 
shifts  to  the  defendant "  and  that  "  they  must  be  satisfied  on 
every  proposition  beyond  a  reasonable  doubt."  There  can  be 
no  hesitation  in  concluding  that  the  jurors  had  been  carefully 
and  correctly  instructed  upon  a  proposition  of  great  import- 
ance to  the  defendant's  right,  as  to  the  burden  and  quantum 
of  proof. 

Differing  from  the  rule  in  civil  cases,  which  demands  that 
the  case  for  either  party  shall  be  proved  by  a  preponderance  of 
evidence,  the  rule  in  criminal  cases  requires  that  the  People 
shall  establish  their  case  against  a  defendant  beyond  a  reason- 
able doubt.  Proof  "  beyond  a  reasonable  doubt "  has  been 
well  defined  to  be  that  which  amounts  to  a  moral  certainty,  as 
distinguished  from  an  absolute  certainty.  {Commonwealth  v. 
Costley,  118  Mass.  1.)  Doubt  is  a  state  of  mind,  in  which  a 
conclusion  cannot  be  reached  upon  the  question  before  it.  If 
it  is  not  due  to  mental  inability  to  co-ordinate  facts  in  evi- 
dence, it  must  arise  from  the  absence  of  some  material  fact, 
or  because  such  a  fact  has  not  been  sufficiently  established  by 
the  evidence  and,  therefore,  the  foundations  for  a  belief  are 
insufficient.  The  application  of  the  rule  of  reasonable  doubt 
is  necessary  in  all  cases ;  but.  In  cases  depending  wholly  upon 
circumstantial  evidence,  it  is  proper  to  emphasize  its  applica- 
tion by  coupling  it  with  a  statement  that  the  circumstances  must 
exclude  beyond  a  reasonable  doubt  every  hypothesis  except 
that  of  guilt.     In  Starkie's  work  on  Evidence,  it  is  said  that 
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"  juries  should  convict,  when  they  can  do  so  safely  and  con- 
scientiously, upon  circumstantial  evidence,  which  excludes  all 
reasonable  doubt,"  (720),  and  the  rule  is  laid  down  by  the 
same  author  that  the  circumstances  should,  to  a  moral  certainty, 
exclude  every  hypothesis,  but  the  one  proposed  to  be  proved. 
(575.)  The  rule  is  referred  to  in  the  opinion  of  this  court  in 
Ruloff  v.  People,  (18  N.  T.  179),  in  the  discussion  upon  the 
proof  in  cases,  where  there  is  no  direct  proof  of  the  death,  or 
of  the  act  of  the  defendant  alleged  to  have  caused  death. 

The  defendant's  request  should  not  have  been  allowed  for  two 
reasons  and  the  qualified  refusal  of  the  trial  judge,  in  my 
opinion,  was  rather  favorable  to  the  defendant  than  otherwise, 
even  if  incorrect;  for  it  applied  a  too  rigid  rule  of  law  to  the 
People's  case.  The  request  was,  in  itself,  technically  improper ; 
inasmuch  as  it  called  for  an  absolute  certainty  in  the  exclusion 
of  any  hypothesis  except  that  of  guilt.  Such  a  rule  would  make 
convictions  upon  circumstantial  evidence  impracticable.  The 
law  deals  rather  in  considerations  of  a  moral  nature  and  does 
not  demand  absolute  certainty;  it  demands  that  the  evidence 
shall  establish  the  truth  of  the  fact  charged  to  a  reasonable  and 
moral  certainty ;  that  is  to  say,  a  certainty,  which  results  from 
the  reason  being  convinced  and  from  the  judgment  being  satis- 
fied. If,  after  a  careful  and  impartial  consideration  and  com- 
parison of  the  evidence,  the  jurors  can  say  that  they  entertain 
no  reasonable  doubt  of  the  defendant's  guilt  and,  therefore,  are 
convinced  of  it,  the  requirements  of  the  law  will  be  satisfied. 
(See  Commomvealih  v.  Webster,  5  Cush.  302,  320;  Common- 
wealth  v.  Costley,  supra;  Ilopt  v.  Utah,  120  U..S.  430,  430.) 
Whether  the  expression  used  is  "  beyond  a  reasonable  doubt," 
or  "  to  a  moral  certainty,"  is  immaterial ;  for  they  are  synony- 
mous and  each,  simply,  means  that  the  proof  must  be  such  as 
would  satisfy  the  judgment  and  consciences  of  the  jurors  that 
the  crime  charged  had  been  committed  by  the  defendant  and 
that  no  other  reasonable  conclusion  was  possible.      (Hopt  v. 
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Utah,  supra,)  In  People  v.  Smith,  (162  N.  Y.  at  p.  529,  15 
N.  Y.  Crim.  1),  a  request  to  charge  that  "  the  evidence  must  be 
so  strong  as  to  remove  every  other  hypothesis  than  that  of  the 
defendant's  guilt"  was  held  to  be  improper;  for  the  reason 
that  "  the  rule  is  that  the  evidence  must,  to  a  moral  certainty, 
or  beyond  a  reasonable  doubt,  exclude,  or  remove,  every  other 
hypothesis  than  that  of  the  defendant's  guilt."  Whether, 
within  the  opinion  in  People  v.  Smith,  the  qualification  by  the 
trial  judge  of  the  request,  by  making  it  a  reasonable  hypothesis, 
which  the  evidence  should  exclude,  would  be,  in  a  proper  case, 
reversible  error,  I  doubt.  In  Hopt  v.  Utah,  (supra),  the 
United  States  Supreme  Court  approved  an  instruction  that  the 
jurors  may  reconcile  the  evidence  upon  any  reasonable  hypothe- 
sis and  in  Commonwealth  v.  Costley,  (supra),  it  was  said,  that 
"  proof  '  beyond  a  reasonable  doubt '  is  not  beyond  all  possible 
and  imaginary  doubt,  but  such  proof  as  precludes  every  reason- 
able hypothesis  except  that  which  it  tends  to  support."  The 
distinction  made  by  Judge  Landon,  in  his  opinion  in  People 
v.  Smith,  between  mere  "  hypothesis "  and  ^*  reasonable  hy- 
pothesis "  upon  the  evidence,  is  somewhat  subtle  and  I  may  not 
quite  apprehend  it;  but  it  is  not  material  to  this  case.  That 
case  was  one  where  the  fact  charged  was  arson  committed  by 
the  defendant  and  was  one  wholly  of  circumstantial  evidence ; 
while  this  is  not.  In  the  one  case,  there  should  be  no  possi- 
bility of  confusion  arising  in  the  jurors'  minds  as  to  the  right 
of  the  defendant  to  a  verdict,  that  is  only  arrived  at  when  every 
reasonable  doubt  as  to  the  fact  charged  has  been  removed  by  the 
evidence  of  circumstances,  which,  when  taken  together,  leave 
the  hypothesis,  or  supposition,  of  guilt  the  sole  one  to  be  reason- 
ably drawn  therefrom.  In  this  case,  the  fact  charged  was 
proved  by  direct  evidence,  through  the  testimony  of  eye-wit- 
neses,  and  the  guilt  of  the  defendant  depended  upon  the 
credence  which  the  jurors  gave  to  it.  There  might  be  doubt 
as  to  his  intention ;  but  that  would  be  because  of  his  statements 
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and  not  from  the  absence  of  some  material  fact.  Attempts  at 
definition  are  more  apt  to  be  confusing  than  helpful,  when  the 
term  attempted  to  be  defined  is,  in  itself,  neither  abstrusely 
expressed,  nor,  being  expressed  in  ordinary  language,  is  difficult 
of  understanding.  The  purport  of  the  request  we  are  consider- 
ing was,  plainly  enough,  an  attempt  to  have  defined  further, 
what  the  trial  judge  had  already  sufficiently  explained,  the 
"  reasonable  doubt,"  which  was  to  be  the  protection  of  the 
accused  against  a  hasty,  an  arbitrary,  or  a  speculative  con- 
clusion upon  the  facts.  ' 

The  further  reason  for  denying  the  request,  beyond  its 
technical  inaccuracy,  is  this  that  it  is  one  more  properly  made 
in  a  case  wholly  depending  upon  circumstantial  evidence  and 
was  quite  inappropriate  to  the  facts  proved.  In  People  v. 
Bennett,  (49  N.  Y.  137),  a  case  of  circumstantial  evidence. 
Chief  Judge  Church  laid  down  the  rule  that  "  in  determin- 
ing a  question  of  fact  from  circumstantial  evidence,  there  are 
two  general  rules  to  be  observed:  1.  The  hypothesis  of  delin- 
quency, or  guilt,  should  flow  naturally  from  the  facts  proved 
and  be  consistent  with  them  all.  2.  The  evidence  must  be 
such  as  to  exclude  to  a  moral  certainty  every  hypothesis  but. 
that  of  his  guilt  of  the  offense  imputed  to  him."  In  People 
V.  Fitzgerald,  (165  N.  Y.  253,  13  N.  Y.  Crim.  36),  also,  a 
case  of  circumstantial  evidence,  Judge  O'Beien  laid  down  the 
same  rule,  using  Chief  Judge  Church's  language.  In  People 
V.  Smith,  (supra) y  as  already  mentioned,  the  question  of  the 
propriety  of  the  request  was  considered  and  denied  in  a  case 
wholly  depending  upon  circumstantial  evidence.  Now,  in  this 
case,  the  death  of  the  deceased  was  established  by  direct  evi- 
dence. It  was  proved  to  be  the  result  of  a  shot  fired  from  a 
pistol  belonging  to,  and  drawn  by,  the  defendant  and  this  is 
not  disputed.  Whether  the  wound  was  inflicted  intentionally 
by  the  defendant,  or  by  accident  in  his  struggle  with  the 
deceased,  and  whether,  if  by  his  hand,  it  was  in  self-defense^ 
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were  questions  to  be  answered  upon  the  testimony  given  of  the 
occurrence  by  eye-witnesses  and  by  the  defendant  If  the 
jurors  believed  the  witnesses  for  the  prosecution,  the  defendant 
warned  the  deceased  to  keep  away  and,  when  he  continued  to 
approach,  without  seeking  to  avoid  a  conflict  by  going  away, 
drew  a  pistol  and  shot  him.  If  they  believed  the  statements 
of  the  defendant  and  of  his  witnesses,  he  did  not  shoot  the 
deceased ;  but  the  pistol,  though  drawn  by  him,  was  pulled  out 
of  his  hand  and  was  discharged  in  a  struggle  with  the  deceased. 
Thus,  the  determination  of  the  issue  by  the  jury,  necessarily, 
turned  upon  their  belief  in  the  several  statements  of  the  occur- 
rence. There  were  circumstances  to  be  considered,  obviously; 
because  there  are  always  such  in  every  case.  But  the  fact  of 
the  killing  was  not  proved  inferentially  by  circumstances;  the 
circumstances  attending  the  killing  were  proved  and  were  help- 
ful in  coloring  the  principal  fact;  such  as,  for  instances,  the 
quarrel  about  defendant's  indebtedness;  the  threats  of  the 
deceased  and  his  insisting  upon  the  defendant  leaving  the  yvork 
upon  which  he  was  employed,  and  the  defendant's  running 
away  immediately  after  the  deceased  was  shot.  While,  there- 
fore, the  defendant  was  entitled  to  have  the  jurors  instructed 
that  they  must  extend  to  him  the  benefit  of  every  reasonable 
doubt  upon  the  evidence,  he  was  not  entitled  to  an  instruction 
that  they  might  acquit  ''  unless  the  evidence  on  both  sides  as  a 
whole  excluded  every  hypothesis  except  that  of  guilt."  Acquit- 
tal was  to  depend  upon  the  credence  they  gave  to  the  defend- 
ant's version  of  the  occurrence;  while  the  degree  of  his  guilt 
would  depend  upon  the  jurors'  view  of  the  surrounding  circum- 
stances, in  connection  with  his  statements. 
I  advise  an  affirmance  of  the  judgment. 

CuLLEN,  Ch.  J.,  O'Brien,  Vann,  Wernek,  Willard  Bart- 
LETT  and  Chase,  JJ.,  concur. 

Judgment  of  conviction  affirmed. 
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SUFBEME  OOUBT— TBIAL  TEBM— NEW  YOBE:. 
Deo.9  1907. 

THE  PEOPLE  V.  JOHN  R.  HEGEMAN. 

(57  Misc.  295.) 

(1).     FOBGEBT— FaLSK      TktANSFEBS      BT      InSTTBANOB      CoMPANT — FlENAL 

Ck>DE,  Section  515. 

Where  an  insurance  company  on  the  30th  of  December  trans- 
ferred to  bankers  certain  of  its  securities  and  the  bankers  paid 
therefor  upon  the  understanding  that  on  the  2nd  day  of  January 
following,  the  company  would  take  a  retransfer  of  the  securitieB 
and  repay  the  bankers  therefor;  and  the  object  of  the  transaction 
was  that,  In  the  annual  reports  which  the  company  was  required 
to  make  on  the  1st  of  January,  it  might  not  appear  that  the  com- 
pany held  such  securities  and  might  not  become  known  that  It 
was  loaning  money  on  collateral  for  the  reason  that  if  such  facts 
were  known  the  officers  of  the  company  would  be  overwhelmed 
with  applications  for  such  loans;  and  where  the  president  of  the 
Insurance  company  caused  the  transaction  to  be  entered  in  the 
books  of  the  company  as  if  actual  sales  of  the  securities  had  been 
made,  the  making  of  such  entries  does  not  constitute  the  crime  of 
forgery  under  section  515  of  the  Penal  Code,  as  It  does  not  appear 
that  in  making  the  same  there  was  an  Intent  to  defraud. 

(2).    Intent  to  Detbaud. 

An  intent  to  exclude  from  the  annual  reports  of  an  insurance 
company  all  reference  both  to  syndicate  operations  and  collateral 
loans  that  it  might  not  appear  that  the  company  was  investing 
any  money  whatever  therein,  does  not  constitute  an  attempt  to  de- 
fraud within  the  meaning  of  section  515  of  the  Penal  Code. 

(3).    Pebjuby — ^Repobts  to  Insubanob  Depabtment. 

Where  annual  reports  of  the  insurance  company,  required  by 
law  to  be  made  to  the  State  Superintendent  of  Insurance,  in  such 
case,  omit  any  reference  to  the  securities  thus  transferred,  and 
also  contain  the  statement  ttiat  there  were  no  sums  except  a  speci- 
fied amount  not  drawing  interest  when,  in  fact,  there  were  two 
additional  deposits  of  $100,000,  each  on  which  no  interest  was  be- 
ing paid  during  the  years  covered  by  the  reports,  the  verification 
of  such  reports  may,  in  case  such  transfers  were  not  actual  sales. 
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constitute  the  crime  of  perjury;  and»  as  the  question  whether  such 
transaction  were  or  were  not  actual  sales  is  a  question  to  be  de- 
termined upon  the  trial,  as  well  as  whether  the  statements  in  the 
report  mere  actually  false,  whether  they  were  material  and,  if  so, 
whether  they  were  knowingly  and  corruptly  made,  an  Indictment 
for  perjury  in  making  such  verification  cannot  be  dismissed  upon 
motion  made  before  the  trial. 

Motions  to  quash^  dismiss  and  set  aside  indictments. 

William  Travers  Jeiome,  district  attorney,  and  Isidor  J. 
Kresel,  assistant  district  attorney,  for  prosecution. 

John  G.  Milburn,  DeLancey  NicoU,  R.  V.  Lindabury  and 
Morgan  J.  O'Brien,  for  defense. 

DowLiNG,  J.  These  are  motions,  ten  in  number,  to  quash, 
dismiss  and  set  aside  a  like  number  of  indictments  found  by 
the  grand  jury  of  the  county  of  New  York  against  the  defend- 
ant John  R.  Hegeman,  whereof  seven  are  for  the  crime  of 
forgery  in  the  third  degree  and  three  are  for  the  crime  of  per- 
jury, upon  the  ground  of  the  insuflSciency  of  the  evidence  be- 
fore the  grand  jury. 

The  transactions  upon  which  they  are  based,  as  shown  by 
the  minutes  of  the  grand  jury,  are  as  follows : 

It  appears  that  for  a  number  of  years  it  was  the  practice  of 
the  Metropolitan  Life  Insurance  Company  to  transfer  certain 
of  its  assets,  consisting  of  collateral  loans  and  syndicate  partici- 
pations, on  the  thirtieth  of  December,  either  to  John  R.  Hege- 
man, the  defendant,  who  was  the  president  of  the  insurance 
company,  or  to  Vermilye  &  Co.,  a  firm  of  bankers,  and  about 
the  second  day  of  January  of  the  following  year  to  secure  the 
retransfer  of  these  assets  to  the  insurance  company.  The 
forgery  indictments  charge  that  some  of  the  book  entries  made 
in  accordance  with  these  transactions  were  false  entries  and 
made  by  the  defendant  with  intent  to  defraud.  On  December 
30,  1902,  the  insurance  company  was  carrying  on  its  books 
and  actually  owned : 
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296  shares  Federal  Trust  Company  stock;  temporarj  loan 
to  William  A,  Read,  $200,000;  sundry  syndicate  participa- 
tions, $1,401,943.26;  sundry  other  temporary  loans  to  George 
P.  Sheldon,  James  P.  Moran  and  others,  aggregating  $138,055. 

These  loans  were  all  secured  by  collateral.  On  December 
30,  1902,  the  defendant  gave  to  the  company  his  check  on  the 
National  Shoe  and  Leather  Bank  for  $138,055  to  take  up  the 
sundry  temporary  loans  above  referred  to,  which  aggregated 
that  amount  The  receipt  of  this  check  was  entered  in  the 
ledger  and  the  check  was  deposited  and  collected. 

On  January  2,  1903,  the  loans  were  received  back  by  the 
insurance  company,  the  defendant  returning  the  securities, 
and  a  check  of  the  insurance  company  for  the  same  amount, 
$138,055,  being  given  to  the  defendant.  This  payment  of 
January  second  was  entered  by  the  assistant  cashier  in  cash 
book  Q,  the  aggregate  amount  being  distributed  in  the  entries 
to  the  different  temporary  loans  which  it  represented.  The 
form  of  the  entry  was  as  follows : 

1903  29440 

Jany.  2  62  Temp.  Loan  Sheldon 4000 

62           do  Moran    15000 

62           do  U.  S.  Electric 38000 

62           do  Crane     51500 

62           do  Meighan   3280 

62           do  Hiltner   25000 

do  Hancock   1275 


ii 


The  above  entries  of  January  second  are  the  basis  of  the 
charge  contained  in  indictment  No.  93  (forgery).  That  in- 
dictment charges  that  these  entries  purported  to  indicate  that 
the  Metropolitan  Life  Insurance  Company  on  that  date  had 
paid  to  the  persons  named  the  sums  set  opposite  their  names  as 
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loans  to  the  said  persons,  whereas  in  truth  and  in  fact  the 
insurance  company  did  not  on  that  date  pay  to  the  said  persons 
any  sums  whatsoever. 

On  December  30,  1902,  the  insurance  company  delivered  to 
Vermilye  &  Co.  certificates  for  296  shares  of  Federal  Trust 
Company  stock,  and  the  collateral  securing  the  $200,000  call 
loan  of  William  A.  Read,  accompanied  by  the  following  letter 
signed  by  the  defendant: 

"  Gentlemen — The  bearer  will  hand  you  296  shares  of 
Federal  Trust  Company  stock  with  receipted  bill  for  same 
amounting  to  $640,256.  This  is  sold  to  you  on  the  under- 
standing that  you  are  to  resell  it  to  us  on  January  2,  1903, 
we  paying  you  the  same  price. 

"  Also  inclosed  find  collateral  for  account  of  William  A. 
Read,  for  which  please  send  us  check  for  $200,000.  Whatever 
part  of  this  or  all  you  would  like  back  on  January  2,  1903, 
advise  us  of  at  your  convenience.  To-morrow  we  will  send 
you  certain  papers  as  heretofore  advised  in  detail  and  receive 
from  you  check  for  $1,401,943.25.  We  will  send  you  our 
check  at  the  same  time  on  deposit  account  for  $600,000.  On 
January  2,  1903,  we  will  reverse  this,  sending  you  our  check 
for  $1,401,943.25,  and  drawing  on  deposit  account  for  $600,- 
000.  Whatever  interest  may  be  involved  in  this  please  make  us 
an  account  of  after  the  transactions  are  over. 
"  Yours  very  truly, 

"  JOHN  R.  HEGEMAN, 

"  President" 

On  the  same  day  Vermilye  &  Co.  delivered  to  the  insurance 
company  their  check  for  $260,256.  On  the  following  day, 
December  31,  1902,  the  company  also  delivered  to  Vermilye  & 
Co.  the  papers  in  connection  with  the  company's  interests  or 
participations  in  four  syndicates,  namely,  the  National  Shoe 
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and  Leather  Bank  Syndicate,  $27,000;  Omaha  &  Sioux  City 
Syndicate,  $800,000;  Pittsburg  &  Toledo  Syndicate,  $150,000; 
and  San  Francisco  Street  Railway  Syndicate,  $424,943.25, 
aggregating  $1,401,943.25.  For  these  papers  the  company 
received  the  check  of  Vermilye  &  Co.  for  $1,401,943.25.     . 

On  January  2,  1903,  the  insurance  company  delivered  to 
Vermilye  &  Co.  two  checks  signed  by  the  company  and  drawn 
to  the  order  of  Vermilye  &  Co.,  one  for  $1,401,943.25  and  the 
other  for  $60,256.  On  the  same  day,  in  accordance  with  the 
request  of  the  defendant  accompanying  the  checks,  Vermilye  & 
Co.  returned  to  the  insurance  company  the  syndicate  participa- 
tion papers  and  the  Federal  Trust  Company  stock  certificates. 
When  the  transfer  of  the  syndicate  papers  to  Vermilye  &  Co. 
was  made,  on  December  31,  1902,  the  assistant  cashier  of  the 
insurance  company  entered  in  cash  book  Q  the  receipt  of  the 
amount  paid  by  Vermilye  &  Co.  distributed  to  the  four  syndi- 
cate participations  which  it  represented.  These  entries  were 
posted  by  the  same  assistant  cashier  in  ledger  E  in  the  following 
form: 

Omaha  &  Sioux  City  Extension  Synd.  Co. : 
1902 

Dec.  31  cash  84  $150,000 

Pittsburg  Toledo  Syndicate: 
1902 

Dec.  31  cash  84  $150,000 

The  National  Shoe  and  Leather  Bank  Syndicate: 
1902 

Dec.  31  cash  84  ^  $27,000 

San  Francisco  Street  Railway  Syndicate : 
1902 

Dec.  31  cash  84  $424,943.25 

The  four  entries  given  above  on  December  31,  1902,  are  the 
basis,  respectively,  of  indictments  Nos.   96,  97,   98  and  99. 
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(forgery).  These  indictments  charge  that  said  entries  pur- 
ported to  indicate  that  on  the  Slst  day  of  December,  1902, 
the  insurance  company  had  sold  the  said  investments  for  the 
sums  stated  and  received  the  said  sums  of  money  therefor, 
whereas  in  truth  and  in  fact  the  company  had  not  sold  said 
investments  or  received  the  said  sums,  or  any  sum,  therefor. 

On  December  31,  1903,  in  a  similar  manner,  sundry  col- 
lateral loans  aggregating  $359,475  were  transferred  by  the  in- 
surance company  to  the  defendant,  the  defendant  giving  the 
insurance  company  his  check  for  that-amount,  which  check  was 
deposited  and  collected. 

On  January  2,  1904,  the  loans  were  retransferred  by  the 
defendant  to  the  insurance  company,  the  insurance  company 
giving  its  check  therefor.  The  payment  by  the  insurance  com- 
pany to  the  defendant  on  January  2  was  entered  by  the  assist- 
ant cashier  in  cash  book  R,  distributed  to  the  various  temporary 
loans  which  it  represented.  The  entries  were  in  the  same  form 
as  those  of  the  previous  year.  These  entries  in  cash  book  R 
under  date  of  January  2,  1904,  are  the  basis  of  the  forgery 
charge  contained  in  indictment  No.  95. 

On  December  30,  1904,  the  insurance  company  was  carry- 
ing sundry  temporary  loans  amounting  to  $1,492,875.  On 
that  day  these  loans  were  transferred  to  Vermilye  &  Co.,  the 
insurance  company  receiving  their  check  for  the  aggregate 
amount.  This  check  was  deposited  and  collected  by  the  in- 
surance company.  On  January  3,  1905,  the  loans  were  retrans- 
ferred to  the  insurance  company,  the  insurance  company  giving 
Vermilye  &  Co.  its  check  for  the  a^regate  amount.  This  pay- 
ment on  January  3,  1905,  was  entered  by  the  assistant  cashier 
in  cash  book  S,  distributed  to  the  different  temporary  loans 
which  it  represented.  The  entries  were  similar  to  the  entries 
of  the  two  previous  years.  These  entries  of  January  3,  1906, 
are  the  basis  of  the  forgery  charge  contained  in  indictment 
No.  94. 
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The  perjury  indictments  (Nos.  100  and  101)  are  based 
upon  the  inclusion  in  the  annual  reports  for  the  years  1902, 
1903  and  1904  of  the  Metropolitan  Life  Insurance  Company 
to  the  State  Superintendent  of  Insurance,  verified  by  the  de- 
fendant, of  certain  statements  in  effect  asserting  the  validity  of 
the  end  of  the  year  transactions  with  Hegeman  and  Vermilye 
&  Co. ;  on  the  omission  of  any  reference  to  syndicate  partici- 
pations or  loans  made  on  collateral ;  and,  furthermore,  upon  the 
statement  in  said  reports  that  there  were  no  sums,  except  a 
specified  amount,  not  drawing  interest,  when  in  fact  there  were 
two  additional  deposits  of  $100,000  each  on  which  no  interest 
was  being  paid  during  said  years. 

The  prosecution  concedes  the  power  of  the  court  to  entertain 
these  motions,  nor  can  its  power  to  dismiss  in  a  proper  case  be 
questioned  in  view  of  the  decisions  in  People  v.  Olen,  173 
N.  Y.  395  and  People  v.  Sexton,  187  id.  495. 

Approaching  in  the  first  instance  the  consideration  of  the 
forgery  indictments,  there  are  many  contentions  raised  on  tlie 
defendant's  behalf.  It  is  claimed  that  he  has  not  been  suffi- 
ciently connected  with  the  making  of  the  entries  in  question  to 
justify  his  being  held  responsible  therefor.  While  it  is  true 
that  there  is  some  indefiniteness  in  the  testimony  of  some  of  the 
witnesses  as  to  who  directed  the  making  of  the  entries  in 
question,  yet  it  does  appear  that  defendant  had  personal  charge 
of  all  the  year  end  transactions  and  alone  could  furnish  the 
information  upon  which  the  entries  were  made^  and  the  witness 
Ecker  testifies  positively  that  the  defendant  directed  the  entries 
to  be  made  in  the  books. 

I  am  of  the  opinon  that  there  was  sufficient  evidence  before 
the  grand  jury  to  justify  the  finding  that  the  defendant  was 
the  official  who  had  given  the  directions  for  the  making  of 
these  entries. 

As  to  the  validity  of  the  year  end  transactions  (and  this 
term  may  be  used  throughout  to  designate  those  transfers  and 
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retransfers  by  which  it  was  sought  to  pass  title  to  both  loans 
and  syndicate  transactions  and  reacquire  the  same)  a  question 
is  raised  which  is  not  free  from  doubt.  It  appears  from  the 
testimony  of  both  parties  to  these  transactions,  i.  e.,  the  oflScers 
of  the  company  and  Vermilye  &  Co.,  that  they  regarded  it  as 
an  actual  transfer  of  the  loans  and  syndicate  participations  to 
Vermilye  &  Co.  when  made  to  them  and  to  Hegeman  when 
made  to  him,  although  confessedly  there  was  an  actual  agree- 
ment to  retransfer  the  loans  and  syndicate  participations  to 
the  company  after  January  1.  But  what,  to  some  extent  at 
least,  negatives  this  claim  of  an  actual  bona  fide  sale  and  resale 
is  the  fact  that  in  the  purchase  of  these  loans  Vermilye  &  Co. 
made  no  examination  of  the  collateral  and  relied  on  the  re- 
sponsibility of  the  company;  that  Vermilye  &  Co.  never  re- 
ceived the  interest  accumulating  on  these  loans  during  the  few 
days  they  were  in  their  possession,  and  that  Vermilye  &  Co. 
charged  and  received  interest  on  the  amount  they  paid  on  their 
alleged  purchase  until  they  retransferred  the  same.  But  it  is 
unnecessary,  in  view  of  the  conclusions  later  expressed,  to 
decide  whether  or  not  upon  the  testimony  before  the  grand 
jury  these  transactions  were  valid  sales.  Of  course  if  they 
were,  the  indictments  would  fall,  as  in  that  event  the  entries 
would  not  be  false.  But  even  conceding  these  entries  to  be 
false  or  deceptive,  in  my  opinion  the  indictments  for  forgery 
cannot  be  sustained  by  any  evidence  submitted  to  the  grand 
jury.  These  indictments  are  found  under  section  515  of  the 
Penal  Code,  which  is  as  follows :  "  A  person,  who,  with  intent 
to  defraud  or  to  conceal  any  larceny  or  misappropriation  by 
any  person  of  any  money  or  property,  either  (1)  Alters,  erases, 
obliterates  or  destroys  an  account,  book  of  accounts,  record,  or 
writing,  belonging  to  or  appertaining  to  the  business,  of,  a 
corporation,  association,  public  office  or  officer,  partnership,  or 
individual;  or  (2)  Makes  a  false  entry  in  any  such  account  or 
book  of  accounts;  or  (3)  Willfully  omits  to  make  true  entry  of 
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any  material  particular  in  any  such  account  or  book  of  ac- 
counts, made,  written  or  kept  by  him  under  his  direction;  Is 
guilty  of  forgery  in  the  third  degree."  These  indictments  fall 
within  the  provisions  of  subdivision  2  hereof. 

It  thus  appears  that  the  two  essentials  to  constitute  a  crime 
under  this  section  are  (a)  the  making  of  a  false  entry  under 
the  direction  of  defendant  and  (b)  the  intent  in  so  doing  to 
defraud.  Conceding  for  the  purposes  of  this  determination 
the  falsity  of  these  entries,  where  is  there  any  evidence  in  the 
mass  of  testimony  taken  before  the  grand  jury  of  any  intent 
to  defraud  ?  Where  is  the  evidence  from  which  an  intent  to 
defraud  can  be  inferred,  even  remotely  ?  Who  was  to  be  de- 
frauded? Who  was  to  profit  by  the  defrauding?  Of  what 
could  any  one  be  defrauded  ?  The  learned  and  exhaustive  brief 
of  the  district  attorney  contains  no  answer  to  these  questions, 
nor  is  an  answer  to  be  found  anywhere  in  the  records  submitted 
herewith.  I  have  read  carefully  every  line  of  testimony  sub- 
mitted to  the  grand  jury,  and  there  is  nowhere  a  suggestion  of 
a  criminal  intent  in  anything  that  was  done.  A  motive  is  . 
plainly  apparent,  and  in  fact  it  appears  by  the  testimony  of 
several  witnesses,  and  that  was  to  show  by  the  annual  reports 
that  the  Metropolitan  Life  Insurance  Company  was  not  a  loan- 
ing company,  or,  as  one  of  the  witnesses  put  it,  the  officers  did 
not  desire  to  have  it  known  that  they  were  loaning  on  collateral, 
as  otherwise  they  would  be  overwhelmed  with  applications  for 
loans  on  collateral,  and  they  would  have  to  install  a  special 
service  if  they  made  such  loans  generally,  while  their  policy 
was,  as  they  phrased  it,  "  to  keep  away  from  everything  in 
connection  with  the  stock  ticker."  But  a  motive  in  a  criminal 
case  differs  widely  from  an  intent.  Here  the  motive  certainly 
was  not  criminal.  However,  no  matter  whether  the  motive  be 
good  or  bad,  if  the  presence  of  the  intent  required  to  constitute 
a  particular  unlawful  act  is  either  proved  or  implied,  the 
offense,  if  committed,  ij*  complete.     But  was  the  intent  an  un- 
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lawful  one?  The  intent  obviously  was  to  exclude  from  the 
annual  reports  all  references  both  to  syndicate  operations  and 
collateral  loans  that  it  might  not  appear  that  the  company  was 
investing  any  money  whatever  therein,  and  to  accomplish  this 
by  having  a  sale  and  resale  of  these  securities,  the  sale  taking 
place  before  December  31,  the  resale  after  January  1.  But 
wherein  does  this  constitute  an  attempt  to  defraud? 

There  is  perhaps  no  legal  term  which  has  given  rise  to  more 
varying  definitions  than  "  defraud/'  Some  of  these  definitions 
may  show  how  wide  a  range  they  have  taken. 

"  To  defraud  is  to  withhold  from  another  that  which  is  justly 
due  him,  or  to  deprive  him  of  a  right  by  deception  or  artifice." 
Burdick  v.  Post,  12  Barb.  168.  "  The  term  defraud  means  to 
deprive  of  a  right,  either  by  obtaining  something  by  deception 
or  artifice,  or  by  taking  something  wrongfully,  without  the 
knowledge  or  consent  of  the  owner."  People  v.  Wiman,  85 
Hun,  320.  "  The  task,  often  pronounced  to  be  impossible,  of 
exhaustively  defining  fraud  will  not  be  here  attempted.  It  is 
enough  to  say  that  fraud  in  a  general  sense  is  the  deceitful, 
unlawful  appropriation  of  the  property  of  another,  and  a 
fraudulent  intent  is  the  intent  to  effect  such  appropriation." 
Whart.  Crim.  Law,  §  124.  "  To  deprive  of  something  dis- 
honestly is  to  defraud."  Horman  v.  United  States,  116  Fed. 
Rep.  350.  "  To  defraud  is  to  cheat;  to  deprive  another  of  a 
right ;  to  withhold  wrongfully  what  is  due  to  him,  or  to  prevent 
him  wrongfully  from  obtaining  what  he  may  justly  claim. 
To  defraud  implies  or  includes  all  acts,  omissions  and  conceal- 
ments which  involve  a  breach  of  legal  or  equitable  duty,  trust 
or  confidence  generally  reposed,  and  are  injurious  to  another, 
or  by  which  an  undue  and  unconscionable  advantage  is  taken 
of  another."  9  Am.  &  Eng.  Ency.  Law  (2d  ed.)  180.  "  To 
defraud  is  to  deprive  of  some  right,  interest  or  property  by 
deceitful  devices;  to  withhold  from  wrongfully;  to  injure  by 
embezzlement ;  to  cheat ;  to  overreach ;  to  withhold  from  another 
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that  which  is  justly  due  to  him,  or  to  deprive  him  of  a  right  by 
deception  or  artifice ;  to  deprive  of  a  right  by  withholding  from 
another  by  indirection  or  device  that  which  he  has  a  right  to 
claim  or  obtain;  to  deprive  of  something  dishonestly."  13 
Cyc.  766. 

An  examination  of  the  cases  upon  which  these  definitions 
are  based  demonstrates  that  the  term  "  defraud "  implies  in 
every  case  the  obtaining  of  an  unconscionable  advantage  to  one 
party  or  the  unjust  deprivation  of  property  or  rights  belonging 
to- the  other. 

It  is,  of  course,  not  essential  to  the  existence  of  an  intent  to 
defraud  that  the  design  should  be  to  deprive  some  one  of  per- 
sonal or  real  property;  it  may  as  well  exist  in  the  design  to 
deprive  some  one  of  a  right.  Nor  is  it  necessary  to  have  in 
mind  the  defrauding  of  a  particular  person  if  the  consequences 
of  the  act  would  necessarily  or  might  possibly  be  to  defraud 
any  person.  But  there  must  be  at  all  events  a  possibility  of 
some  person  being  defrauded  of  something.  The  crime  in- 
volves moral  turpitude.  Section  718  of  the  Penal  Code  renders 
it  unnecessary  to  aver  or  prove  an  intent  to  defraud  any  par- 
ticular person,  but  by  section  721,  Penal  Code,  it  sufiices  if 
the  intent  appears  to  defraud  any  person,  association  or  body 
politic  or  corporation  whatsoever.  This  is  in  accord  with  an 
early  rule  enunciated  by  Lord  Chief  Justice  Tindale,  5  Car  & 
P.  266,  cited  with  approval  by  the  United  States  Supreme 
Court  in  Horman  v.  United  States,  116  U.  S.  352,  as  follows: 
"  Where  a  statute  directs  that  in  order  to  complete  an  offense 
it  must  have  been  with  intent  to  injure  or  defraud  any  person, 
there  is  no  occasion  that  any  malice  or  ill-will  should  subsist 
against  the  person  whose  property  is  so  destroyed.  It  is  a 
malicious  act  in  contemplation  of  law  when  a  man  willfully 
does  that  which  is  illegal  and  which  in  its  necessary  consequence 
must  injure  his  neighbor." 
85 
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No  such  intent  appears  here  as  brings  the  case  within  the 
scope  of  section  721. 

The  mere  making  of  a  false  entry  in  corporate  books  is  not 
under  the  present  state  of  our  law  a  crime.  Such  an  entry 
might  be  made  in  various  ways  and  for  various  purposes.  It 
might  be  made  (a)  through  mistake;  (b)  to  accomplish  by 
appropriate  fictitious  entries  a  proper  bookkeeping  result; 
(c)  to  conceal  the  evidence  of  a  crime  already  committed  or  to 
render  its  detection  impossible  or  more  difficult;  (d)  to  facili- 
tate the  commission  of  a  future  crime ;  (e)  to  defraud  creditors, 
present  or  prospective,  stockholders  or  any  other  persons; 
(f)  to  deceive  some  one  with  no  purpose  of  gain,  profit  or  ad- 
vantage, either  contemplated  or  possible  of  accomplishment. 

Under  the  reasoning  of  the  decision  in  Phelps  v.  People,  72 
N.  Y.  .371,  and  similar  cases  subdivisions  a,  b  and  f  would  not 
be  criminal;  subdivision  (c)  would  come  under  the  phraseology 
"  to  conceal  any  larceny  or  misappropriation  by  any  person  of 
any  money  or  property ;  "  subdivisions  d  and  e  would  come 
within  the  phrase  "  with  intent  to  defraud."  The  mere  intent 
to  deceive  is  not  criminal,  otherwise  any  false  entry  knowingly 
made  in  the  books  of  account  of  a  corporation,  no  matter  how 
trivial,  immaterial,  irrelevant  and  harmless,  would  be  a  crime. 
That  the  Penal  Code  recognizes  the  distinction  between  an  "  in- 
tent to  defraud  "  and  an  "  intent  to  deceive  "  clearly  appears 
from  an  examination  of  sections  591  and  592  thereof.  In  the 
case  at  bar  it  does  not  even  appear  that  any  one  has  been  de- 
ceived. There  is  some  suggestion  that  the  State  department  of 
insurance  may  have  been  deceived,  but  there  is  no  such  proof 
in  the  case.  On  the  contrary,  these  year  end  transactions  had 
.been  going  on  in  the  same  way  for  many  years.  The  entries 
showing  the  transfers  in  December  and  the  retransfers  in 
January  appeared  annually  with  no  concealment  whatever. 
The  securities  deposited  as  collateral  for  the  loans  and  the 
syndicate  participation  certificates  or  bonds  were  in  the  posses- 
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sion  of  the  company  continuously  except  during  the  few  daya 
Hegeman  or  Vermilye  &  Co.  held  them  under  the  transfers. 
The  checks  received  and  delivered  were  entered  in  the  check 
and  bank  books. 

There  is  no  proof  that  the  loans  were  not  amply  secured  by 
collateral;  nor  that  the  interest  was  not  sufficient;  nor  that  in 
any  way  the  transaction  was  unlawful.  The  loans,  as  a  matter 
of  fact,  have  been  shown  by  the  testimony  to  have  all  been  paid 
in  full,  nor  is  there  any  claim  that  the  syndicate  participations 
were  unlawful,  productive  of  loss  or  even  suspicious.  There  is 
no  contention  that  the  Metropolitan  Life  Insurance  Company 
had  not  the  right  to  lawfully  loan  money  on  collateral  or  to 
invest  in  these  syndicate  operations.  The  company  has,  upon 
the  proof,  lost  nothing  by  any  of  these  operations,  nor  could  it 
have  lost  anything. 

The  element  of  intent  to  defraud  being  essential  to  the 
crime  of  forgery  in  the  third  degree,  it  must  affirmatively  ap- 
pear that  sufficient  evidence^  to  establish  the  intent  or  to  justify 
the  inference  of  its  existence  has  been  received  by  the  grand 
jury.  "  Where  an  act  becomes  criminal  only  through  the  exist- 
ence of  a  specific  intent,  such  intent  must  be  proven  or  the 
offense  is  not  proved."  State  v.  King,  86  N.  C.  603.  "  It  is 
a  general  principle  of  evidence  that  a  man  shall  be  taken  to  in- 
tend that  which  he  does,  or  which  is  the  immediate  and  natural 
consequence  of  his  act.  But  where  an  act  in  itself  indifferent 
becomes  criminal  if  it  be  done  with  a  particular  intent,  then 
the  intent  must  be  alleged  and  proved."  Miller  v.  People,  5 
Barb.  204.  "  It  is  the  criminal  mind  and  purpose  going  with 
the  act  which  distinguishes  the  criminal  trespass  from  a  mere 
civil  injury."  People  ex  rel,  Perkins  v.  Moss,  187  N.  Y.  420. 
*'  It  is  elementary  when  a  specific  intent  is  required  to  make  an 
act  an  oflfense  that  the  doing  of  the  act  does  not  raise  a  presump- 
tion that  it  was  done  with  the  specific  intent."  Lawson  Presum. 
Ev.  472,  cited  with  approval  by  the  Court  of  Appeals  in  Peo- 
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pie  V.  Plath,  100  N.  Y.  592.  The  facts  being  undisputed,  the 
question  whether  the  evidence  shows  the  commission  of  a  crime 
as  charged  is  a  question  of  law,  and  in  that  h  involved  neces- 
sarily the  question  whether  one  of  the  essential  elements  of  the 
crime  of  forgery  in  the  third  degree,  the  intent  to  defraud,  has 
been  established,  necessarily  or  by  implication. 

Having  reached  the  conclusion  that  not  only  has  no  intent 
to  defraud  been  proven  by  the  testimony  taken  before  the 
grand  jury,  but  that  from  such  testimony  no  intent  to  defraud 
can  be  inferred,  the  motion  to  quash  the  indictments  for  forgery 
is  granted. 

With  respect  to  the  indictments  for  perjury  a  different  situ- 
ation exists.  I  believe  that  the  question  of  whether  or  not  the 
year  end  transactions  constitute  actual  sales  is  a  question  which 
cannot  be  necessarily  determined  as  a  matter  of  law  upon  the 
present  state  of  the  evidence,  and  I  have  expressly  withheld  its 
determination  in  disposing  of  the  other  motions.  In  any  event, 
I  am  unable  to  say  that  as  a  matter  of  law,  upon  the  proof  before 
the  grand  jury,  these  transactions  constituted  actual  sales.  In 
the  present  state  of  the  proof  the  statements  in  the  annual  re- 
ports as  to  the  amount  of  non-interest  bearing  funds  of  the 
Metropolitan  Life  Insurance  Company  were  not  correct. 
Whether  these  statements  were  actually  false,  whether  they 
were  material,  and,  if  so,  whether  they  were  knowingly  and 
corruptly  made,  are  questions  which  cannot  be  disposed  of  upon 
this  motion,  but  must  await  a  trial  of  the  indictments  for  per- 
jury, for  there  are  facts  both  claimed  and  conceded  which  were 
brought  to  the  attention  of  the  grand  jury  which  are  relevant 
to  the  charges  of  perjury  and  not  to  those  of  forgery,  and  which 
upon  the  present  state  of  the  proof  do  not  justify  the  dismissal 
of  the  former. 

Ordered  accordingly. 
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SUPREME  COUBT-APP.  DIVISION-PIBSTDEPABTMBNT, 

Deo.  20,  1907. 

THE  PEOPLE  V.  CODWELL  J.  EATON. 

(122  App.   DlY.  706.) 

(1).    Accomplice — Cobboboration  or — Code  Cbim.  Pbo.  §  399. 

The  requirement  of  section  399  of  the  Code  of  Criminal  Procedure 
that  the  testimony  of  an  accomplice  must  be  corroborated  by  evi- 
dence tending  to  connect  the  defendant  with  the  crime  is  satisfied 
when  the  defendant  himself  gives  such  testimony. 

(2).    CoNSPiBAOT — Indictment — Penal  Code  §  628. 

An  indictment  under  section  528  of  the  Penal  Code  for  larceny 
by  obtaining  property  by  false  representations  need  not  set  out 
the  means  by  which  the  defendant  carried  out  a  fraudulent  con- 
spiracy to  obtain  money  or  that  the  party  defrauded  relied  upon 
the  false  representations. 

(3).    Same. 

Such  indictment  may  allege  that  the  representations  were  made 
to  a  corporation  without  particularly  naming  the  agent  of  the 
corporation  to  whom  they  were  made. 

(4).    False  bepbesentation  may  be  made  to  a  cobpobation. 

The  theory  that  false  representations  cannot  be  made  to  a  cor- 
poration because  it  is  an  artificial  person  is  untenable. 

(5).    Same— Penal  Code  §  528. 

A  defendant  employed  to  check  the  number  of  laborers  working 
for  a  contractor,  from  whose  figures  the  payroll  is  made  up,  who, 
entering  into  a  conspiracy  with  another  checker,  turns  in  false 
reports  and  obtains  money  on  the  names  of  persons  not  perform- 
ing labor,  is  guilty  of  larceny  under  section  528  of  the  Penal  Code. 

Appeal  by  the  defendant,  Codwell  J.  Eaton,  from  a  judg- 
ment of  the  Court  of  General  Sessions  of  the  Peace  in  and  for 
the  county  of  New  York,  rendered  on  the  29th  day  of  April, 
1907,  convicting  the  defendant  of  the  crime  of  grand  larceny 
in  the  second  degree,  and  also  from  two  orders  entered  on  the 
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29th  day  of  April,  1907,  respectively  denying  the  defendant's 
motions  for  a  new  trial  and  in  arrest  of  judgment 

Henry  Hardwicke,  for  the  appellant. 

Robert  C.  Taylor,  for  the  respondent 

Inoraham,  J. 

Two  questions  are  presented  on  this  appeal,  one  relating  to 
the  sufficiency  of  the  indictment  and  the  other  to  the  sufficiency 
of  the  corroboration  of  the  evidence  of  Swartz,  an  accomplice. 
There  are  two  counts  in  the  indictment.  The  first  alleges  that 
the  defendant  on  the  9th  day  of  February,  1907,  "  with  intent 
to  deprive  and  defraud  a  certain  corporation  called  Degnon 
Contracting  Company  of  the  proper  moneys,  goods,  chattels  and 
personal  property  hereinafter  mentioned,  and  of  the  use  and 
benefit  thereof,  and  to  appropriate  the  same  to  their  own  use, 
did  then  and  there  feloniously,  fraudulently  and  falsely  pretend 
and  represent  to  the  said  corporation  that  one  W.  Jukus  had 
been  for  some  time  prior  thereto  and  was  then  and  there  a  serv- 
ant and  employee  of  the  said  corporation  and  shortly  theretofore 
had  worked  for  the  said  corporation  as  such  servant  and  em- 
ployee for  thirteen  days,  and  that  the  said  corporation  was  then 
and  there  indebted  to  the  said  W.  Jukus  and  there  was  then  and 
there  due  and  owing  from  the  said  corporation  to  him  as  such 
servant  and  employee  for  and  on  account  of  the  said  work  the 
sum  of  forty-eight  dollars  and  seventy-five  cents,"  and  that  the 
said  defendant  did  then  and  there  feloniously  and  fraudulently 
obtain  from  the  possession  of  the  said  corporation  the  said  sum 
with  intent  to  deprive  and  defraud  the  said  corporation  of  the 
same,  and  of  the  use  and  benefit  thereof  and  to  appropriate  the 
same  to  his  own  use.  "  Whereas,  in  truth  and  in  fact,  the  said 
W.  Jukus  had  not  been  prior  thereto  and  was  not  then  and  there 
a  servant  or  employee  of  the  said  corporation  and  theretofore 


Digitized  by 


Googk 


PEOPLE  V.  EATON.  551 

had  not  worked  as  such  servant  or  employee  for  the  said  cor- 
poration for  thirteen  days  or  for  any  time  whatsoever ; "  and 
there  was  not  due  and  owing  the  said  sum  of  forty-eight  dollars 
and  seventy-five  cents;  and  that  the  pretenses  and  representa- 
tions so  made  by  the  defendant  to  the  said  corporation  were  in 
all  respects  utterly  false  and  untrue  as  at  the  time  of  making 
the  same  the  defendant  then  and  there  well  knew,  and  that  by 
the  means  aforesaid  the  said  money  of  the  said  corporation  the 
defendant  feloniously  did  steal.  The  second  was  a  general  count 
for  larceny. 

It  appeared  that  Eaton,  the  appellant,  was  employed  by  the 
New  York  and  Long  Island  Railroad  Company  to  make  an  in- 
dependent check  of  the  men  employed  in  shaft  3  of  a  tunnel 
being  constructed  by  the  Degnon  Company  for  the  railroad  com- 
pany who  relied  upon  the  appellant's  reports  in  payment  of  the 
bills  of  the  Degnon  Company.  The  appellant  made  a  return  to 
the  railroad  company  every  morning  which  stated  the  number 
and  names  of  the  men  who  were  employed  in  shaft  3.  Every 
morning  the  railroad  company  received  a  report  from  the  Deg- 
non Company  made  up  by  Swartz,  the  timekeeper  of  that  com- 
pany, as  to  the  men  employed  in  shaft  3  the  day  before,  and 
these  returns  from  the  Degnon  Company  were  compared  with 
the  appellant's  returns  as  to  the  number  of  men  employed.  It 
seems  that  each  employee  had  a  number  and  the  returns  were 
made  by  these  numbers  and  to  each  number  there  was  affixed  a 
letter  which  indicated  the  nature  of  the  employment,  so  that 
if  these  two  reports,  that  from  the  Degnon  Company  and  that 
from  the  appellant  agreed,  the  men  were  paid  for  the  time  thus 
certified ;  that  when  a  man  was  employed  by  the  Degnon  Com- 
pany he  received  a  brass  check  upon  which  was  a  number  by 
which  he  was  identified  while  he  continued  to  work ;  that  on  the 
pay  day  he  presented  that  check  and  he  then  received  the  money 
due  him  contained  in  an  envelope  upon  which  was  a  number 
that  corresponded  with  the  number  on  the  check  that  he  pre- 
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sented.  On  the  9th  day  of  February,  1907,  one  Abramaon  pre- 
sented a  check  with  the  number  3,178  and  was  paid  forty-eight 
dollars  and  seventy-five  cents.  The  timekeeper  for  the  Degnon 
Company  was  Swartz  and  the  timekeeper  for  the  railroad  com- 
pany was  the  appellant.  Abramson  testified  that  on  the  ninth 
of  February  he  presented  check  No.  3,178  to  the  Degnon  Com- 
pany at  the  foot  of  East  Twenty-second  street  and  received  an 
envelope  containing  money ;  that  about  three  weeks  before  that 
he  met  the  appellant,  who  told  the  witness  that  his  father  had 
bought  checks  from  people  working  in  the  tunnel,  and  he  wanted 
the  witness  to  go  down  and  present  one  of  the  checks  and  collect 
the  money  for  him;  that  the  appellant  told  Abramson  to  walk 
to  112  East  Forty-first  street  with  him;  that  the  appellant's 
father  handed  him  a  brass  check  when  the  witness  went  to  the 
paymaster  of  the  Degnon  Company,  presented  the  check  and 
received  an  envelope  there  under  a  different  name,  brought  the 
envelope  back  and  handed  it  to  the  appellant's  father;  that  the 
appellant  then  handed  the  witness  five  dollars,  and  asked  him  if 
he  would  come  again  two  weeks  afterwards  and  cash  another 
check.  Two  weeks  afterwards  the  witness  went  down  with  his 
cousin,  when  they  were  each  given  a  check,  and  told  to  go  and 
collect  the  money  on  that  check,  which  he  did,  and  turned  it 
over  to  the  appellant.  This  was  all  previous  to  the  9th  of  Febru- 
ary, 1907.  The  witness  went  through  with  this  performance 
four  times  prior  to  the  ninth  of  February,  when  he  presented 
check  No.  3,178,  and  received  from  the  Degnon  Company  forty- 
eight  dollars  and  seventy-five  cents.  Swartz  was  present  at  the 
same  time  that  the  witness  received  the  checks.  Swartz  was 
then  called  as  a  witness  and  testified  that  he  was  in  the  pay 
oflSce  on  pay  day;  that  somebody  brought  this  check  No.  3,178, 
and  presented  it,  and  that  he  (Swartz)  checked  it  off  as  O.  K., 
and  told  the  paymaster  that  it  was  all  right,  and  that  then  the 
paymaster  paid  it ;  that  about  December  first,  prior  to  this  time, 
the  appellant  came  to  Swartz  and  said  he  had  a  scheme  by 
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which  they  could  make  some  money;  it  was  simply  putting  in 
checks  and  putting  the  names  of  men  in  the  book  with  the  same 
number  as  upon  the  checks ;  that  Swartz  should  give  to  the  ap- 
pellant checks  and  he  would  have  the  money  drawn  out  on  pay 
day;  that  Swartz  agreed  to  this  scheme,  and  he  selected  names 
and  numbers  which  he  put  into  his  report  as  the  men  who  had 
done  the  work  upon  the  job,  and  then  gave  the  numbers  to  the 
appellant.  That  this  continued  for  several  weeks  up  to  the  pay 
day,  February  9, 1907.  That  No.  3,178  was  one  of  the  numbers 
that  he  put  on  the  pay  roll  as  representing  a  man  who  was 
given  the  name  "  Jukus  "  on  the  payroll,  but  who  had  done  no 
work,  and  he  entered  the  number  in  his  time  book  and  upon  the 
slip  that  he  furnished  to  the  Degnon  Company ;  and  that  the 
check  representing  this  number  was  then  given  to  the  appellant, 
who  collected  the  money  from  the  Degnon  Company;  that  he 
received  from  the  appellant  a  portion  of  the  money  that  was 
thus  collected  from  the  Degnon  Contracting  Company.  There 
was  other  evidence  showing  the  method  by  which  this  plan  had 
been  worked  out  and  connecting  the  defendant  with  it.  The 
People  having  rested,  the  appellant  was  called  as  a  witness  on 
his  own  behalf.  He  tes*tified  that  he  had  a  conversation  with 
Swartz,  the  timekeeper  of  the  Degnon  Company  about  pur- 
chasing checks;  that  Swartz  said  there  was  a  lot  of  these  men 
who  wanted  to  sell  their  time,  and  there  was  an  opportunity 
to  buy  them  for  a  mere  song;  that  he  introduced  the  appellant 
to  certain  men  who  wished  to  sell  their  time,  and  that  the 
appellant  determined  that  it  was  all  right,  and  that  he  subse- 
quently received  checks  from  Swartz  as  checks  that  had  been 
purchased  from  men  who  said  that  they  were  entitled  to  be  paid ; 
that  on  that  day  he  gave  the  checks  to  his  father,  or  one  of  the 
boys,  to  be  cashed;  that  twenty-eight  or  twenty-nine  checks  re- 
ceived from  Swartz  had  been  cashed  up  to  the  ninth  of  Tebru- 
ary ;  that  Swartz  never  told  him  that  these  checks  did  not  repre- 
sent actual  work,  but  had  been  taken  out  of  the  desk  of  the 
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Degnon  Company ;  that  he  had  no  idea  that  they  were  not  per- 
fectly bona  fide  checks;  that  he  knew  Abramson;  that  he  pre- 
sented check  No.  3,178  on  February  ninth  with  his  knowledge 
and  consent ;  that  in  his  report  turned  in  on  February  7,  1907, 
check  No.  3,178  appeared  there;  that  he  got  check  No.  3,178 
with  other  information  supplied  him  by  Swartz;  that  Swartz 
supplied  him  with  a  list  of  the  men  at  work  every  morning, 
which  he  would  accept  and  report  as  though  made  in  the  regu- 
lar course  of  his  investigation.  Thus,  upon  his  own  testimony, 
the  appellant,  who  was  employed  by  the  railroad  company  to 
make  an  independent  investigation  of  the  men  at  work,  took 
from  Swartz  the  names  of  men  who  did  work  represented  by 
checks  that  Swartz  furrished  him  and  put  them  on  his  report 
to  his  employer,  and  that  it  was  in  this  way  that  the  fraud  was 
perpetrated.  Certainly  the  defendant's  own  testimony  directly 
connected  him  with  the  crime  of  which  he  was  charged.  The 
provision  of  the  Code  (Code  Crim.  Pro.  §  399)  is  satisfied  if 
the  testimony  of  the  accomplice  is  corroborated  by  such  other 
evidence  as  tends  to  connect  the  defendant  with  the  commis- 
sion of  the  crime.  When  the  defendant  himself  testified  that 
he  was  connected  with  the  crime,  no  further  corroboration  is 
required.  There  was  much  other  evidence  that  directly  con- 
nected appellant  with  this  crime.  A  witness  named  Leow, 
who  was  called  by  the  defendant,  testified  that  on  the  morning 
of  the  ninth  of  Februarj'  the  appellant  advised  him  not  to  cash 
the  checks;  that  it  would  not  be  wise  for  him  to  cash  any,  as 
he  might  be  caught ;  and  that  Swartz  told  him  that  they  were 
padding  the  payrolls  with  extra  checks.  The  evidence  is  undis- 
puted that  those  payrolls  were  made  up  from  returns  of  Swartz ; 
that  they  were  sent  to  the  railroad  company,  who  checked  them 
off  by  the  time  slips  furnished  by  the  appellant,  and  that  no 
man  received  pay  unless  he  were  on  both  of  the  time  slips 
furnished  by  the  two  men ;  that  these  slips  were  relied  upon  by 
the  paymaster  of  the  Degnon  Company  when  the  money  was 
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paid  ,and  the  person  to  whom  the  money  was  paid  was  deter- 
mined bj  the  presentation  of  the  brass  checks  with  the  number 
upon  it. 

The  other  question  presented  is  as  to  the  sufficiency  of  the 
indictment.  The  false  representation  was  that  one  Jukus  had 
been  employed  by  the  Degnon  Company,  and  that  the  Degnon 
Company  was  indebted  to  Jukus  in  the  amount  that  was  re- 
ceived. The  defendant,  in  his  testimony,  admits  that  he  pre- 
sented the  check  calling  for  a  payment  to  Jukus  of  forty-eight 
dollars  and  seventy-five  cents ;  that  he  received  the  money ;  that 
the  check  upon  which  the  money  was  paid  was  given  to  him  by 
Swartz;  and  the  evidence  is  conclusive  that  the  paymaster  of 
the  Degnon  Company  relied  upon  the  report  of  the  time  sheets 
made  by  Swartz  and  the  appellant  that  this  man  represented  by 
that  check  was  entitled  to  receive  from  the  Degnon  Company 
forty-eight  dollars  and  seventy-five  cents,  and  upon  the  posses- 
sion of  the  check  by  the  man  applying  for  payment.  All  of  the 
elements  of  the  crime  were  thus  established.  The  allegation 
of  the  indictment,  that  the  representations  were  made  to  the 
corporation  and  not  to  a  particularly  named  agent  of  the  cor- 
poration, is  clearly  sufficient.  The  indictment  is  under  section 
628  of  the  Penal  Code  which  provides  that  "  A  person  who, 
with  the  intent  to  deprive  or  defraud  the  true  owner  of  his 
property  *  *  *  takes  from  the  possession  of  the  true 
owner,  or  of  any  other  person ;  or  obtains  from  such  possession 
by  color  or  aid  of  fraudulent  or  false  representation  or  pre- 
tense, or  of  any  false  token  or  writing  *  *  *  any  money, 
personal  property,  thing  in  action,  evidence  of  debt  or  contract, 
or  article  of  value  of  any  kind  *  *  *  steals  such  property, 
and  is  guilty  of  larceny."  Now  the  evidence  is  undisputed  that 
this  forty-eight  dollars  and  seventy-five  cents  was  the  money  of 
the  Degnon  Company;  and  that  the  appellant,  with  others,  by 
color  or  aid  of  fraudulent  or  false  representations,  or  pretense, 
obtained  that  money  from  the  possession  of  the  Degnon  Com- 
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pany.  It  was  not  necessary  to  allege  in  the  indictment  the 
means  by  which  the  parties  carried  out  their  fraudulent  con- 
spiracy to  obtain  the  money  from  the  Degnon  Company,  or  that 
the  Degnon  Company,  or  its  employees,  or  agents,  relied  upon 
the  false  representations.  Every  element  of  a  false  and  fraudu- 
lent representation  or  pretense  under  which  the  Degnon  Com- 
pany's money  was  obtained  is  alleged  and  proved.  The  point 
that  the  appellant  could  not  have  made  a  false  representation  to 
a  corporation  because  it  is  an  artificial  person  is  without  the 
slightest  merit.  All  corporations  have  to  act  through  agents, 
and  a  representation  to  an  agent  of  a  corporation  to  obtain 
money  from  the  corporation  is  a  representation  to  the  corpo- 
ration. 

It  is  quite  clear  that  this  crime  was  proved  by  undisputed 
evidence,  the  only  possible  question  being  whether  or  not  the 
defendant  acted  with  intent  to  deprive  or  defraud  the  true 
owner  of  his  property,  and  there  was  certainly  evidence  that 
justified  the  verdict  of  the  jury. 

The  judgment  should  be  affirmed. 

Patterson,  P.  J.,  McLaughlin,  Clabke  and  Houohton, 
JJ.,  concurred. 

Judgment  and  orders  affirmed. 
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SUPBEME  COUBT-APP.  DIVISION-SECOND  DEP., 
Deo.  1807. 

THE  PEOPLE  EX  REL.  JOHN  JACQUES  v.  MICHAEL 
J.  FLAHERTY,  SHERIFF. 

(122  App.  Div.  878.) 

(1)     Children — Theabes — Penal  Code  §  290. 

Section  290  of  the  Penal  Code  making  it  a  misdemeanor  for  a 
person  who  owns,  keeps  or  manages  a  theatre  to  admit  a  child 
actually  or  apparently  under  the  age  of  sixteen  unless  accompanied 
by  a  parent  or  guardian,  has  no  application  to  one  employed 
solely  to  take  tickets  at  the  entrance. 

Appeal  by  the  defendant,  Michael  J.  Flaherty,  sheriff  of 
Kings  county,  from  an  order  of  the  Supreme  Court,  made  at 
the  Kings  County  Special  Term  and  entered  in  the  office  of  the 
clerk  of  the  county  of  Kings  on  the  30th  day  of  April,  1907. 

Peter  P,  Smith  IJohn  F.  Clarke  with  him  on  the  brief],  for 
the  appellant. 

Meier  SteinbrinJc,  for  the  respondent. 

Rich,  J. : 

This  is  an  appeal  from  an  order  of  the  Special  Term  made 
upon  the  return  of  writs  of  habeas  corpus  and  certiorari  de- 
claring the  relator  unlawfully  restrained  of  his  liberty  and 
ordering  his  discharge.  Relator  was  a  taker  of  tickets  at  the 
main  door  of  the  Imperial  Theatre  in  Brooklyn.  On  the  even- 
ing of  March  22,  1907,  he  received  tickets  from  two  boys,  aged 
fourteen  and  fifteen  years  respectively,  not  accoihpanied  by 
parent  or  guardian,  and  admitted  them  to  the  theatre.  For  this 
act  he  was  arrested,  and  upon  examination  before  a  magistrate 
held  for  the  action  of  the  Court  of  Special  Sessions  pursuant 
to  the  provisions  of  section  208  of  the  Code  of  Criminal  Pro- 
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cedure.  Writs  of  certiorari  and  habeas  corpus  were  subse- 
quently issued,  upon  the  return  of  which  he  was  discharged. 

The  said  section  290  of  the  Penal  Code,  under  which  the 
prosecution  was  had,  provides :  "  A  person  who  *  *  * 
admits  to  or  allows  to  remain  in  any  *  *  *  theatre 
*  *  *  owned,  kept  or  managed  by  him  in  whole  or  in  part, 
any  child  actually  or  apparently  under  the  age  of  sixteen  years, 
unless  accompanied  by  its  parent  or  guardian  *  *  *  is 
guilty  of  a  misdemeanor/'  The  serious  question  presented  for 
our  determination  is  whether  the  relator  was  "  a  person  '*  who 
"  managed  "  that  theatre  "  in  part  "  within  the  meaning  of  the 
statute.  We  are  unable  to  concur  in  the  argument  that  it  was 
the  intention  of  the  Legislature  to  include  within  the  provisions 
of  the  act  all  employees  of  a  theatre  who  were  called  upon  for 
the  exercise  of  any  discretion.  The  duty  of  the  ticket  taker  is 
to  admit  those  persons  presenting  tickets,  and  presumably  to 
see  to  it'that  none  enters  without  a  ticket.  The  person  in  the 
box  office  passes  upon  the  right  of  the  individual  to  admission, 
and  the  mere  ticket  taker  cannot  be  held  liable  criminally  for  the 
admission  to  the  theatre  of  a  holder  of  a  ticket  as  manager.  He 
is  no  more  the  manager  of  a  theatre  than  is  the  boy  who  draws 
kerosene  oil  the  manager  of  a  department  store.  Relator  con- 
tends that  one  of  the  boys  was  preceded  by  an  adult  who  in- 
formed him  that  they  were  with  him,  but  that  is  immaterial  in 
the  view  we  take  of  the  statute.  The  legislature  might  require 
the  ticket  taker  to  pass  upon  the  right  of  persons  to  enter  the 
theatre,  but  it  has  not  done  so. 

The  order  discharging  the  relator  must  be  affirmed,  with  fifty- 
dollars  costs  and  disbursements  to  the  respondent 

HiRSGiiBERO,  P.  J.,  WooDWABD,  HooKEB  and  Gatnob,  JJ.^ 
concurred. 

Order  affirmed,  with  fifty  dollars  costs  and  disbursements. 
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SUPBEME  COXJBT— SPECIAIi  TEBM-EINQS  CO., 
Deo.  1807. 

THE  PEOPLE  EX  EEL.  WILLIAM  Gow  v.  THEODORE 
BINGHAM  ET  AL. 

(57  Misc.  66.) 

(1).    Evidence — Necessity  and  duty  of  adducing  evidence — Peesumf- 
TiONs — Innocence  of  cbime. 

The  presumption  that  a  defendant  in  a  criminal  action  is  inno- 
cent of  the  crime  charged  until  his  guilt  is  proved  beyond  a  rea- 
sonable doubt  survives  the  finding  of  an  indictment,  arrest,  arraign- 
ment and  the  impanelling  of  a  trial  jury  and  continues  throughout 
the  trial  and  until  the  rendering  of  a  verdict  of  guilty. 

(2).    Same — Measubing  and  photogbaphing  pbisoneb. 

Neither  the  police  department  of  the  city  of  New  York  nor  any 
member  of  its  police  force  has  authority  to  deprive  any  person  of 
his  liberty  of  action  or  invade  his  right  to  personal  Immunity  to 
the  extent  of  requiring  him  to  submit  to  having  his  photograph 
taken  and  measurements  and  impressions  of  his  body  made,  for  the 
purpose  of  preserving  them  in  the  criminal  records  of  the  police 
department,  simply  because  such  person  has  been  indicted;  and 
such  acts  are  not  only  a  gross  outrage  and  perfectly  lawless  but 
are  criminal  in  character,  and  every  person  concerned  therein  is 
not  only  liable  to  a  civil  action  for  damages  but  to  a  criminal 
prosecution  for  assault  and  for  criminal  libel. 

(8).    Same— Gbeateb  New  Tobk  Chabteb  sections  272-315. 

Neither  section  315  of  the  Greater  New  Y^rk  Charter,  making  it 
the  duty  of  the  police  department  to  "especially  preserve  the 
public  peace,  prevent  crime,  and  detect  and  arrest  offenders,"  nor 
section  272  of  said  charter,  requiring  the  police  commissioner 
"to  make  such  rules,  orders  and  regulations"  as  may  be  reason- 
ably necessary  to  effect  a  prompt  and  efficient  exercise  of  all 
powers  conferred  upon  him  by  law,  nor  section  379a  of  the  Penal 
Ckide,  authorizes  such  an  invasion  of  the  personal  liberty  of  the 
citizen. 

(4).    Mandamus  to  destbot  photogbaphs  and  measubements  will 
not  bb  gbanted. 

In  the  absence  of  special  statutory  authority,  a  writ  of  man- 
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damus  lies  only  to  compel  one  to  do  what  ought  to  be  done  In  the 
discharge  of  a  public  duty,  and  not  to  undo  what  is  improperly 
done,  even  though  it  may  have  been  done  under  color  of  perform- 
ance of  public  duty. 

Where,  therefore,  a  defendant  in  a  criminal  action  who  has  never 
before  been  accused  or  even  suspected  of  crime,  while  waiting  in 
the  district  attorney's  ofBce  for  arraignment  and  giving  of  bail, 
is  taken  by  a  member  of  the  police  force  of  the  city  of  New  York 
to  police  headquarters  and,  in  obedience  to  the  command  and 
under  the  authority  of  the  police  department,  submits  to  having 
his  photograph  taken  and  also  certain  measurements  and  impres- 
sions made  under  the  Bertillon  system,  his  application  for  a 
peremptory  writ  of  mandamus  to  compel  the*  officials  constituting 
the  police  department  of  the  city  of  New  York  and  those  persons 
having  the  custody  and  control  of  said  photographs,  records  and 
impressions  to  destroy  the  same,  as  having  been  unlawfully  taken 
and  as  being  retained  without  authority  of  law,  must  be  denied. 

Application  for  a  peremptory  writ  of  mandamus.  The 
opinion  states  the  case. 

Martin  W.  Littleton,  for  relator. 

Edward  J.  Lazansky  (assistant  corporation  counsel),  for 
defendants. 

Burr,  J.  The  undisputed  facts  in  this  case  are  these:  On 
the  21st  of  November,  1907,  William  Qow  had  been  indicted  by 
a  grand  jury  in  the  County  Court  of  Kings  county,  charged 
with  the  crimes  of  grand  larceny  and  forgery.  So  far  as  ap- 
pears, he  had  never  before  been  accused  nor  even  suspected  of 
any  crime.  He  appeared  at  the  court-house  where  the  County- 
Court  was  in  session  on  the  day  named,  and  went  to  the  office  of 
the  district  attorney  of  the  county,  and  there  acknowledged  his 
readiness  to  appear  and  plead  to  the  said  indictments  and  ar- 
range for  the  giving  of  bail  necessary  to  secure  his  release  from 
custody  pending  trial.  While  waiting  in  the  district  attorney's 
office  to  permit  arrangements  between  the  district  attorney  and 
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the  County  Court  for  his  arraignment  and  release  on  bail  to  be 
perfected,  one  August  Kuhne,  a  member  of  the  police  force  of 
the  city  of  New  York,  came  into  the  office  of  the  district  attor- 
ney and  notified  the  said  Gow  that  he  must  accompany  him  to 
police  headquarters  in  the  borough  of  Brooklyn,  which  was  in 
a  building  several  blocks  distant  from  the  court-house.  At  that 
place  a  record  is  kept  of  photographs,  measurements  and  im- 
prints, taken  under  the  Bertillon  system,  of  persons  convicted 
of  crime  and  also  of  some  persons  who  are  charged  with  criminal 
offenses,  which  record  is  familiarly  known  as  the  "  Rogues' 
Gallery."  In  obedience  to  the  command  of  the  said  Kuhne, 
said  Gow  went  to  police  headquarters  and  while  there,  in  obedi- 
ence to  the  command  and  under  the  authority  of  the  police  de- 
partment, he  submitted  to  having  his  photograph  taken,  and 
also  certain  measurements  and  imprints  made  under  the  system 
above  referred  to,  which  are  now  in  the  custody  and  control  of 
the  respondents,  or  some  of  them,  as  officers  of  the  police  de- 
partment of  the  city  of  New  York.  Thereafter,  the  said  Gow 
was  brought  back  by  the  said  Kuhne  to  the  district  attorney's 
office  and  shortly  thereafter  he  was  arraigned  in  the  County 
Court,  pleaded  "  not  guilty,"  the  amount  of  bail  was  fixed,  bail 
given  and  accepted  and  the  prisoner  discharged. 

This  application  is  made  for  a  peremptory  writ  of  mandamus 
to  compel  the  officials  constituting  the  police  department  of  the 
city  of  New  York  and  those  persons  having  the  custody  and  con- 
trol of  the  said  photographs,  records  and  impressions  to  destroy 
the  same,  as  having  been  unlawfully  taken  and  as  being  retained 
without  authority  of  law. 

Two  questions  present  themselves  upon  this  application : 
First.    Was  the  act  of  the  officers  of  the  police  department 
in  compelling  the  petitioner  to  submit  to  having  his  photograph 
taken  and  those  measurements  and  imprints  made,  a  lawful  or 
an  unlawful  act  ? 
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Second,  If  unlawful,  has  the  petitioner  redress  in  this  form 
of  proceeding  ? 

There  are  certain  rights  pertaining  to  mankind,  which  have 
their  origin  independent  of  any  express  provision  of  law,  and 
which  are  termed  "  natural  rights."  One  of  these  is  the  right  of 
personal  liberty.  This  includes,  not  only  absolute  freedom  to 
every  one  to  go  where  and  when  he  pleases,  but  the  right  to  pre- 
serve his  person  inviolate  from  attack  by  any  other  person. 
This  right  to  one's  person  may  be  said  to  be  a  right  of  complete 
immunity;  to  be  let  alone.  Cooley  Torts  (3d  ed.),  33.  The 
inviolability  of  the  person  is  as  much  invaded  by  a  compulsory 
stripping  and  exposure,  as  by  a  blow.  Union  Pacific  R.  R.  Co. 
V.  Bottsford,  141  U.  S.  260 ;  McQuigan  v.  A  L.  £  W.  R.  R. 
Co.,  129  N.  Y.  50.  So  sacred  is  this  right  in  its  character, 
that  the  People  of  the  State,  speaking  in  the  most  solemn  form, 
namely,  through  the  State  Constitution,  have  declared  that  no 
person  shall  be  deprived  of  any  of  his  rights  unless  by  the  law 
of  the  land  or  the  judgment  of  his  peers.  N.  Y.  State  Const., 
art.  1,  §  1.  Nor  shall  he  be  deprived  of  his  liberty  without  due 
process  of  law.  Ibid.,  art.  1,  §  6.  These  constitutional  pro- 
visions are  not  the  sources  of  the  right ;  they  are  in  the  nature 
of  a  shield  against  any  unwarrantable  interference  with  such 
rights  by  any  department  of  the  government,  executive,  legis- 
lative or  judicial.  But,  when  one  becomes  a  member  of  a 
community,  this  absolute  right  confirmed  by  constitutional 
provisions  of  necessity  yields  to  another  and  higher  rights 
The  absolute  freedom  from  restraint  which  the  individual 
has  as  a  natural  right  yields  to  the  necessities  of  the  public 
welfare,  when  such  public  welfare  demands  that,  for  its 
sake,  this  right  be  temporarily  impaired.  It  is  in  accord- 
ance with  the  demand  of  this  necessity  that  temporary  restraint 
of  a  person  accused  of  crime,  until  such  time  as  the  accusation 
can  be  determined  to  be  false  or  well  founded,  finds  the  au- 
thority for  its  existence.     But  this  right  of  temporary  restraint 
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is  zealously  guarded  and  restricted.  While  a  person  indicted 
for  a  felony  may  be  arrested,  the  statute  makes  it  the  duty  of 
the  court  issuing  the  warrant  for  his  arrest  to  provide  that,  when 
the  arrest  is  made,  he  shall  be  brought  before  the  court  and  not 
taken  elsewhere,  provided  the  court  is  then  in  session.  Code 
Crim.  Pro.,  §  301.  If  the  offense  is  bailable,  the  court,  upon 
directing  the  warrant  to  issue,  may  fix  the  amount  of  bail 
(Id.  §  303) ;  and  the  person  so  arrested  is  entitled  to  be  taken 
before  a  magistrate,  without  unnecessary  delay,  and  may  givQ 
bail  at  any  hour  of  the  day  or  night.  Ibid.,  §  165.  A  person 
so  arrested  is  not  to  be  subjected  to  any  more  restraint  than  is 
necessary  for  his  arrest  and  detention  until  produced  before 
the  court  or  magistrate.  Ibid.,  §  172.  These  temporary  in- 
vasions of  natural  right  are  what  is  known  as  the  "  exercise  of 
the  police  power.'^ 

The  act  of  declaring  what  temporary  invasions  of  the  natural 
rights  of  liberty  and  personal  immunity  are  necessary  in  the 
exercise  of  police  power  for  the  common  welfare  of  the  com- 
munity is  solely  a  legislative  act.  1  Tied.  State  &  Federal 
Control,  §  2. 

It  is  necessary,  therefore,  for  the  respondents  in  this  case  to 
show,  in  the  first  place,  legislative  authority  for  the  acts  com- 
plained of.  If  such  authority  is  shown,  a  further  question  will 
arise,  whether  that  act  was  in  violation  of  constitutional  provis- 
ions, or  a  legitimate  exercise  of  the  police  power.  If  no  such 
authority  is  shown,  the  latter  inquiry  need  not  be  pursued.  No 
statute  has  been  found  which,  in  express  terms,  authorizes  any 
member  of  the  police  force  of  this  city  to  deprive  any  person  of 
his  liberty  of  action  or  invade  his  right  of  personal  immunity 
to  the  extent  of  requiring  him  to  submit  to  having  his  photo- 
graph taken,  and  measurements  and  impressions  of  his  body 
made,  for  the  purpose  of  preserving  them  in  the  criminal 
records  of  that  department,  simply  because  such  person  has  been 
indicted,  charged  with  a  criminal  offense.     The  police  degart- 
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ment  claims  that  implied  authority  for  this  startling  invasion 
of  personal  liberty  may  be  found  in  two  provisions  of  the  char- 
ter of  the  city,  and  in  an  amendment  to  the  Penal  Code,  adopted 
at  the  last  session  of  the  Legislature  (L.  1907,  ch.  626),  and 
which  became  operative  on  the  first  day  of  September  last. 
Laws  of  1901,  chap.  466,  §§  272,  315;  Penal  Code,  §  379  a. 
By  section  315  of  the  charter  it  is  made  the  duty  of  the  police 
to  *'  especially  preserve  the  public  peace,  prevent  crime,  and  de- 
tect and  arrest  offenders."  To  subject  a  citizen  never  before 
accused,  to  such  indignities,  is  certainly  unnecessary  in  order  to 
"  detect  and  arrest "  him,  for  he  must  have  been  detected  and 
arrested  before  he  can  be  so  dealt  with.  It  is  unnecessary  to. 
"  prevent  crime,"  for  the  acts  for  which  indictment  have  been 
found,  if  criminal,  have  already  been  committed.  The  "  public 
peace  "  cannot  readily  be  disturbed  by  a  man  in  the  custody  of 
the  law,  and  his  arrest  will  be  all  sufficient  to  accomplish  that 
end  without  imposing  upon  him  further  attack  upon  the  inviola- 
bility of  his  person. 

By  section  272  of  the  charter,  the  police  commissioner  is  re- 
quired "to  make  such  rules,  orders  and  regulations,"  as  may 
be  reasonably  necessary  to  effect  a  prompt  and  efficient  exercise 
of  .all  powers  conferred  upon  him  by  law.  But  if  no  power  is 
conferred  upon  him  by  law  in  this  regard,  any  rule  which  he 
may  promulgate  respecting  the  same  is  utterly  void.  The  ex- 
ercise of  any  such  extreme  police  power  as  is  here  contended  for 
is  contrary  to  the  spirit  of  Anglo-Saxon  liberty.  It  is  a  princi- 
ple of  the  common  law  which  has  been  reinforced  by  statutory 
provisions  (Code  Crim.  Pro.,  §  389),  that  every  person  is  pre- 
sumed to  be  innocent  until  the  contrary  be  proved  beyond  a 
reasonable  doubt.  That  presumption  survives  the  finding  of  an 
indictment,  arrest,  arraignment  and  the  impanelling  of  a  petit 
jury  for  the  trial  of  the  issue.  It  continues  during  the  intro- 
duction of  evidence  upon  the  trial,  the  summing  up  of  counsel, 
the  charge  of  the  court,  and  until  the  jury,  by  its  verdict  of 
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"  guilty,"  has  said  that  the  presumption  is  overcome,  or  by  its 
verdict  of  "  not  guilty,"  that  the  presumption  has  become  an 
established  fact. 

To  hold  that  the  vague  and  indefinite  provisions  of  the  char- 
ter above  referred  to  authorize  the  conduct  of  the  police  depart- 
ment which  is  here  criticised  would  require  us  to  hold  that  the 
express  provisions  of  the  Code  of  Criminal  Procedure  above 
referred  to  with  regard  to  the  arrest  and  detention  of  a  prisoner 
(Code  Crim.  Pro.,  §§  303,  165,  172)  were  repealed  by  impli- 
cation. The  law  does  not  favor  repeal  by  implication  of  the 
express  provisions  of  a  statute.  1  Lewis  Suth.  Stat.  Const. 
465. 

It  is  only  when  there  is  such  manifest  and  total  repugnance 
between  the  earlier  and  later  statutes  that  the  two  enactments 
cannot  stand  together  that  such  repeal  will  be  inferred.  Not 
only  does  such  repugnance  not  exist  in  this  case,  but  the  con- 
struction contended  for  by  the  police  department  is  in  direct 
conflict  with  the  provisions  of  the  charter  itself,  which  makes  it 
the  duty  of  every  member  of  the  police  force,  under  the  penalty 
of  a  fine  or  dismissal  from  the  force,  inmiediately  upon  an 
arrest  to  convey  the  offender,  not  to  police  headquarters  to  be 
photographed  and  measured,  but  "  before  the  nearest  sitting 
magistrate,  that  he  may  be  dealt  with  according  to  law."  Laws 
of  1901,  chap.  466,  §  338. 

The  remaining  statute  above  referred  to,  which  has  been 
cited  in  support-  of  the  contention  of  the  respondents,  provides 
that,  "  upon  the  determination  of  a  criminal  action  or  proceed- 
ing against  a  person  in  favor  of  such  person,  every  photograph 
of  such  person  and  photographic  plate  or  proof  taken  or  made 
of  such  person  while  such  action  or  proceeding  is  pending,  by 
direction  or  authority  of  any  police  officer,  peace  officer,  or  any 
member  of  any  police  department,  and  all  duplicates  and  copies 
thereof,  shall  be  returned  on  demand  to  such  person  by  the 
police  officer,  peace  officer,  or  member  of  any  police  department 
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having  any  such  photograph,  photographic  plate  or  duplicate  in 
his  possession  or  under  his  control."  Penal  Code,  §  379a; 
Laws  of  1907,  chap.  626. 

The  reason  which  induced  the  Legislature  to  pass  this  act 
may  undoubtedly  be  found  in  the  determination  of  the  Court  of 
Appeals  in  the  Molineux  case.  Matter  of  Molineux  v.  Collins, 
177  N.  Y.  395.  In  that  case  the  relator  had  been  convicted  of 
the  crime  of  murder  in  the  first  degree,  and  sentenced  to  death. 
Thereafter,  in  pursuance  of  an  express  statute,  he  had  been  pho- 
tographed and  measured.  Subsequently  it  was  determined  that 
the  judgment  of  conviction  was  erroneous,  and  it  was  reversed ; 
and  upon  a  new  trial  he  was  acquitted.  In  the  proceeding  above 
referred  to,  he  sought  to  compel  the  return  to  him  or  the  de- 
struction of  the  photographs  and  plates.  The  court  held  that, 
inasmuch  as  at  the  time  that  the  photograph  was  taken  it  was 
taken  in  pursuance  of  an  express  authority  of  statute  relating 
to  presons  who  had  been  convicted  of  crime  and,  inasmuch  as 
the  statute  provided  no  relief  for  those  whose  conviction  might 
subsequently  be  adjudged  erroneous,  the  appeal  for  relief  must 
be  made  to  the  Legislature  and  not  to  the  court.  The  act  in 
question  went  further  than  the  necessities  of  the  case  demanded. 
It  would  have  been  entirely  sufficient  to  have  provided  that, 
where  such  a  photograph  had  been  taken  in  pursuance  of  any 
express  provision  of  law,  and  a  criminal  action  against  the  sub- 
ject of  the  picture,  although  he  might  have  been  at  one  time  and 
before  the  picture  was  taken  convicted  of  crime,  was  ultimately 
determined  in  his  favor,  such  photograph  should  be  destroyed. 

It  could  hardly  be  deemed  possible  that  the  Legislature  in- 
tended to  make  that  which  was  unlawful  when  it  was  done  a 
lawful  act,  by  simply  providing  that  the  result  of  that  unlawful 
act  should  under  certain  contingencies  be  destroyed. 

In  the  case  of  persons  actually  convicted  of  crime  and  sen- 
tenced to  the  State  prisons,  or  the  penitentiaries  of  the  State^ 
or  to  the  Xew  York  State  Reformatory  at  Elmira,  the  Legis- 
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lature  has,  in  express  and  certain  language,  provided  for  the 
taking  of  such  pictures  and  the  making  of  such  measurements. 
Laws  of  1889,  chap.  382,  §  40;  Laws  of  1896,  chap.  440- 

It  is  not  conceivable  that  the  law  making  power,  which  pro- 
ceeded so  carefully  and  by  express  enactments  with  reference  to 
the  cases  of  persons  convicted  of  crime,  should  have  intended, 
by  vague  and  indefinite  provisions  such  as  the  one  last  above 
referred  to,  to  affect  the  sacred  rights  of  persons  presumed  to 
be  entirely  innocent  of  any  crime.  No  case  has  been  cited  in 
this  State  attempting  to  sustain  the  action  of  the  police  authori- 
ties in  this  regard.  Only  two  have  been  called  to  my  attention 
where  the  question  has  been  considered,  and  I  have  been  unable 
to  find  any  others.  People  ex  rel.  Joyce  v.  York,  27  Misc. 
Eep.  658 ;  Owen  v.  Partridge,  40  id.  415.  In  the  first  of  these, 
the  relator  had  been  actually  convicted.  In  the  second  the  court 
carefully  refrained  from  passing  on  the  question  of  the  right  of 
the  police  department  in  cases  where  conviction  had  not  been 
had.  It  is  perfectly  clear,  therefore,  that  there  is  no  statutory 
authority  justifying  the  acts  of  the  police  department  which  are 
here  attacked.  The  real  ground  for  their  action,  as  it  appears 
from  the  moving  papers  herein,  is  a  custom  of  the  police  de- 
partment, which  has  existed  for  a  considerable  period  of  time, 
of  adding  to  the  photographs  and  measurements  of  convicted 
criminals,  taken  under  the  statutes  above  referred  to,  the  pho- 
tographs and  measurements,  not  of  every  person  arrested,  but 
only  of  those  particular  persons  that,  in  the  wisdom  of  the  police 
officials,  they  deemed  desirable  to  have  in  their  collection;  and 
this  custom  is  indirectly  countenanced  by  a  rule  of  the  depart- 
ment to  the  effect  that  "  likenesses  of  persons  collected  for  the 
use  of  the  detective  bureau  shall  be  privately  kept  in  a  gallery 
for  the  official  use  of  the  police  force  as  an  aid  to  the  prevention 
and  detection  of  crime,  and  shall  not  be  exhibited  to  any  person 
unless  such  person  is  accompanied  by  an  officer  of  the  depart- 
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ment,"  and  that  **  the  Bertillon  system  in  use  by  the  department 
shall  be  in  charge  of  the  detective  bureau."  Such  a  custom  and 
such  a  rule  would  not  oi  themselves  be  sufficient  to  justify  the 
conduct  of  the  respondents  here.  The  officers  of  the  police  de* 
partment  are  purely  executive  and  administrative  officers.  The 
act  of  determining  whether  the  liberty  of  a  citizen  shall  be 
infringed,  in  the  manner  above  referred  to,  belongs  solely  to  the 
Legislature.  Inasmuch  as,  even  under  th^  rule  of  the  depart- 
ment, only  such  suspected  persons  are  photographed  and  meas- 
ured as  the  officials  of  the  department  determine  shall  be  so 
treated,  the  act  of  determining  what  conduct  on  the  part  of  a 
citizen  justifies  such  infringement  upon  his  natural  rights  is  an 
act  judicial  in  character.  To  sustain  a  mere  rule  of  the  police 
department  under  such  circumstances  would  be  to  confer  upon 
the  officials  of  that  department,  not  only  executive,  but  legisla- 
tive and  judicial  powers.  The  founders  of  our  government 
were  exceedingly  careful  to  distribute  the  sovereign  power  of 
the  State  among  the  executive,  legislative  and  judicial  branches 
thereof,  and  to  provide  that  neither  should  trespass  upon  the 
domain  of  the  other.  The  time  has  not  yet  come  when  the  entire 
sovereign  power  of  the  people  of  the  State,  executive,  legislative 
and  judicial,  is  united  in  a  member  of  the  police  force.  The 
acts  of  the  police  department  here  criticised  were  not  only  a 
gross  outrage,  not  only  perfectly  lawless,  but  they  were  criminal 
in  character.  Every  person  concerned  therein  is  not  only  liable 
to  a  civil  action  for  damages,  but  to  criminal  prosecution  for 
assault  (Penal  Code,  §  219),  and  also  for  criminal  libel.  Penal 
Code,  §§  242,  244,  245 ;  Roberson  v.  Rochester  Folding  Box 
Co.,  171  N.  Y.  557. 

Notwithstanding  this,  after  careful  examination,  I  am  con- 
vinced that  the  relator  has  mistaken  his  remedy.  In  the  absence 
of  special  statutory  authority,  a  writ  of  mandamus  only  lies 
to  compel  one  to  do  what  ought  to  be  done  in  the  discharge  of  a 
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public  duty,  and  not  to  undo  what  is  improperly  done,  even 
though  it  may  have  been  done  under  the  color  of  performance 
of  public  duty.  Merrill  Mandamus,  §  42;  ^a;  Parte  Nash,  15 
Q.  B.  92 ;  Matter  of  Dental  Society  v.  Jacobs,  105  App.  Div. 
86 ;  People  ex  rel  Joyce  v.  York,  27  Misc.  Rep.  658. 

In  the  Nash  case,  it  appeared  that  the  seal  of  a  corporation 
had  been  improperly  afiixed  to  the  register  of  shareholders,  and 
an  application  was  made  for  a  writ  of  mandamus  to  compel  the 
removal  of  said  seal.  Lord  Campbell  said :  "  We  grant  it 
(mandamus)  when  that  has  not  been  done  which  the  statute 
orders  to  be  done,  but  not  for  the  purpose  of  undoing  what  has 
been  done."  It  might  be  urged  that  it  was  the  duty  of  the 
police  department  to  keep  a  correct  record  of  persons  convicted 
of  crime  and  not  to  confuse  and  embarrass  that  record  with  the 
pictures  and  measurements  of  persons  presumed  to  be  innocent. 
The  answer  to  such  argument  is  that  there  is  no  express  statu- 
tory duty  imposed  upon  the  police  department  in  this  city  to 
keep  a  record  even  of  those  persons  convicted  of  crime.  But  if 
there  had  been,  and  by  inadvertence  or  design  there  had  been 
included  in  that  record  the  picture  and  history  or  the  impres- 
sions of  persons  not  properly  included  therein,  in  the  absence 
of  express  statutory  autliority  the  court  could  not  by  mandamus 
compel  the  correction  of  such  error. 

A  register  of  deeds  may  be  compelled  to  record  a  deed  which 
has  been  properly  executed  and  acknowledged,  if  he  refuses  so 
to  do.  I  apprehend,  however,  that  if  through  inadvertence  or 
design  he  recorded  a  deed  improperly  acknowledged,  or  one 
upon  which  the  signature  was  forged,  he  could  not  be  compelled 
by  mandamus  to  cancel  such  record,  although  the  instrument 
was  improperly  recorded. 

The  case  of  Dental  Society  v.  Jacobs,  supra,  seems  to  be  pre- 
cisely in  point.  In  that  case  it  appeared  that,  by  the  Public 
Health  Law  (Laws  of  1893,  chap.  661,  §§  161,  162,  as  amd.  by 
Laws  of  1896,  chap,  626)  it  was  the  duty  of  every  person  prac- 
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ticing  dentistry  in  this  State  to  register  in  the  office  of  the 
clerk  of  the  county  where  his  place  of  business  was  located. 
One  of  the  conditions  vrhich  would  entitle  him  to  such  registra- 
tion was  to  present  to  the  county  clerk  a  license  issued  from  the 
Regents  of  the  University  of  the  State  of  New  York.  Upon 
the  presentation  of  such  license,  and  an  affidavit  stating  his 
name,  age,  birthplace,  number  of  license,  date  of  issue,  and 
other  particulars  in  the  act  specified,  it  was  the  duty  of  the 
county  clerk  to  preserve  such  affidavit  as  part  of  the  records  of 
his  office,  and  to  issue  to  such  licentiate  a  certificate  of  his  regis- 
tration, and  a  transcript  thereof,  which  transcript  and  license 
were  made  presumptive  evidence  in  all  courts  of  the  facts  stated 
therein. 

Subsequently  to  the  passage  of  the  act,  and  on  the  19tli  of 
August,  1895,  one  William  E.  Walker  presented  an  affidavit  in 
which  he  stated  that  his  legal  authority  for  practicing  dentistry 
within  this^State  was  conferred  upon  him  by  diploma  from  the 
Wisconsin  Dental  College.  It  appeared  that  the  Wisconsin 
Dental  College  was  not  a  registered  dental  school,  and  it  was 
claimed  that  the  said  college  sold  its  diplomas  and  that  the  said 
Walker  had  purchased  the  diploma  from  said  college  for  the 
sum  of  fifty  dollars.  The  State  Dental  Society  took  the  matter 
up  and  sought  by  mandamus  to  compel  the  county  clerk  to 
cancel,  erase  and  expunge  from  the  records  in  his  office  the  name 
of  the  said  Walker  on  the  book  of  registry  of  dentists  and  to 
remove  said  affidavit  from  the  files.  The  argument  was  there 
made  that  public  interests  demand  that  a  true  register  of  dentists 
be  kept  and  that,  in  discharging  this  public  duty,  the  county 
clerk  could  be  compelled  to  remove  from  said  register  the  names 
of  all  persons  improperly  there.  The  court  held  that,  notwith- 
standing the  act  of  the  county  clerk  in  receiving  Walker's 
affidavit  and  entering  his  name  on  the  register  was  wholly 
without  authority  of  law,  yet  there  was  no  statutory  duty  im- 
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posed  upon  the  county  clerk  or  his  successors,  at  the  request  of 
any  one,  to  cancel  and  erase  such  registration.  If  there  was  no 
duty  upon  the  clerk  to  make  such  cancellation  and  erasure, 
the  court  would  not  by  mandamus  compel  him  so  to  do.  The 
failure  of  the  county  clerk  to  cancel  and  expunge  the  name  of 
Walker  from  the  register  of  dentists  and  to  remove  from  the 
files  of  his  office  the  affidavit  made  by  him  was  not  a  failure  to 
perform  a  clearly  ministerial  public  duty,  because  the  act  of 
the  county  clerk  in  accepting  such  registration  was  a  completed 
act  wholly  outside  of  public  duty. 

The  fact  that,  in  the  Civil  Service  Law,  the  Legislature  has 
deemed  it  necessary  to  expressly  provide  that,  in  the  provisions 
relating  to  the  rights  of  preference  to  appointment  conferred 
upon  veterans  and  the  provisions  relating  to  the  removal  of 
veterans  from  positions  in  the  public  service,  the  injured  party 
should  have  a  remedy  by  mandamus  for  refusing  to  allow  a  pref- 
erence, or  to  undo  an  unlawful  act  of  removal  (Laws  of  1899, 
chap.  370,  §§  20,  21),  would  seem  to  indicate  that,  but  for  such 
express  statutory  authority,  the  right  to  this  remedy  would  not 
exist. 

Under  the  same  law  it  was  held,  with  regard  to  a  person 
claiming  a  privilege  against  removal  by  reason  of  being  an 
exempt  fireman,  at  a  time  when  the  remedy  by  mandamus  had 
not  been  extended  to  them,  that  such  relief  was  unavailable. 
People  ex  rel.  Cochran  v.  Tracy,  35  App.  Div.  265. 

It  is  with  great  regret  that  I  have  been  compelled  to  come 
to  the  conclusion  that  I  cannot  afford  the  relator  relief  in  this 
form  of  proceeding.  It  seems  highly  probable,  however,  that 
by  voluntary  action  the  police  department  will  gladly  undo  the 
wrong  that  has  been  done.  It  is  scarcely  conceivable  that  a  de- 
partment of  the  city  government,  whose  acts  are  not  only  unlaw- 
ful but  criminal  in  character,  should  hesitate  to  undo  such  acts 
when  their  attention  is  called  to  the  character  of  them.     It  is 
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made  the  duty  of  the  police  department  under  the  charter  to 
prevent  crime.  It  remains  to  be  seen  whether^  under  pretense 
of  doing  that,  they  shall  persistently  commit  crime. 

The  application  must  be  denied,  but  without  costs. 

Application  denied,  without  costs. 
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SUPBEMS  COUBT— APP.  DIVISION— FIB8T  DEPABTMENT, 

Deo.,  1807. 

THE  PEOPLE  V.  JAMES  H.  DAVIS. 

(122  App.  Div.  669.) 
-  i 
PnJUBT— SUBETT  ON  BAIL  BONI>— CODB  Cbim.  Pbo.  %%  569,  672,  673. 

A  surety  on  a  ball  bond  who  falsely  states  In  his  afEldavlt  of 
qualification  and  on  his  examination  under  oath  before  the  maglsr 
trate  that  he  owns  specific  real  estate  of  a  certain  value  Is  guilty  of 
perjury. 

The  sufficiency  of  a  surety  is  a  subject  of  Judicial  inquiry  and  the 
false  statements  aforesaid  are  material  to  the  issue. 

Appeal  by  the  defendant,  James  H.  Davis,  from  a  judg- 
ment of  the  Court  of  General  Sessions  of  the  Peace  in  and  for 
the  county  of  New  York,  rendered  on  the  26th  day  of  August, 
1907,  convicting  the  defendant  of  the  crime  of  perjury. 

Wilford  H.  Smith,  for  the  appellant 

Robert  8.  Johnstons  of  counsel  [William  Travers  Jerome, 
District  Attorney'] ,  for  the  respondent. 

Clarke,  J. : 

On  December  28,  1906,  Hon.  Robert  C.  Cornell,  one  of  the 
city  magistrates  of  the  city  of  New  York,  was  sitting  in  the 
First  District  Magistrate's  Court,  and  there  was  pending  before 
him  a  complaint  or  information  charging  one  Leavelle  with  the 
crime  of  assault.  The  magistrate,  after  an  examination,  made 
an  order  holding  Leaville  for  trial  and  fixed  the  amount  of 
bail.  Thereafter  the  appellant,  Davis,  appeared  before  the 
magistrate  who  questioned  him  concerning  his  property.  He 
described  his  property  and  said  it  was  of  record  in  his  name. 
A  bail  bond  and  affidavit  of  justification  were  then  prepared. 
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Davis  signed  the  undertaking  and  the  affidavit.  The  magistrate 
duly  administered  the  oath  to  Davis  and,  upon  the  statements 
contained  in  the  affidavit,  he  accepted  him  as  surety.  Leavelle 
and  Davis,  as  surety,  executed  the  undertaking  and  acknowl- 
edged the  execution  thereof  before  the  magistrate,  and  the 
prisoner  was  discharged  from  custody.  In  the  affidavit  Davis 
swore  that  he  was  a  resident  and  freeholder  within  the  county 
and  State  of  New  Ygrk,  and  was  worth  the  sum  of  $1,000  over 
and  above  all  his  just  debts  and  liabilities,  and  that  his  prop- 
erty consisted  of  a  house  and  lot  of  land  on  the  south  side  o£ 
One  Hundred  and  Twenty-second  street,  200  feet  west  of 
Amsterdam  avenue,  worth  $90,000  subject  only  to  a  mortgage 
of  $45,000,  and  that  the  title  thereto  was  of  record  in  his  name 
in  the  office  of  the  register  of  the  county  of  New  York.  Davis 
was  indicted  for  perjury  for  feloniously,  knowingly,  willfully, 
corruptly  and  falsely  swearing  to  the  truth  of  said  statement. 
Upon  the  trial  it  was  conclusively  shown  that  the  statement  as 
to  the  ownership  of  the  property  stated  in  the  affidavit  was  false 
and  known  to  be  false  and  Davis  was  found  guilty  as  charged. 
From  the  judgment  entered  thereon  this  appeal  is  taken. 

The  appellant  urges  that  the  indictment  is  fatally  defective 
in  failing  to  charge  that  the  alleged  false  statements  were  made 
in  a  material  matter,  and  in  failing  to  state  sufficient  facts 
showing  that  such  statements  were  made  in  a  material  matter. 

The  indictment  sets  forth  fully  the  substance  and  nature  of 
the  proceedings  before  the  magistrate  and  the  defendant  offer- 
ing himself  as  surety ;  it  sets  forth  fully  the  facts  showing  the 
subject  of  inquiry  depending  before  the  magistrate,  namely, 
whether  he  would  accept  the  defendant  as  surety  upon  the  un- 
dertaking therein  described,  and  alleges  that  it  was  "  then  and 
there  necessary  that  the  said  Robert  C.  Cornell,  such  magistrate 
as  aforesaid,  should  know  the  circumstances  of  the  property  of 
the  said  James  H.  Davis  in  order  that  he  might  determine 
whether  he  would  or  should  take,  accept  and  approve  the  said 
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James  H.  Davis  as  such  bail  and  surety  upon  the  undertaking 
aforesaid." 

It  is  true  that  to  constitute  the  crime  of  perjury  the  false 
statements  must  have  been  material  to  the  issue  or  inquiry. 
The  question  here  was  whether  the  magistrate  would  accept 
Davis  as  surety  and  to  that  end  it  was  clearly  material  that  he 
should  know  the  circumstances  of  his  property. 

Section  569  of  the  Code  of  Criminal  Procedure  provides 
that: 

"  The  qualifications  of  bail  are  as  follows : 

"  1.  He  must  be  a  resident  and  a  householder  or  freeholder 
within  the  State,  and,  unless  the  magistrate  otherwise  direct, 
within  the  county ; 

"  2.  He  must  be  worth  the  amount  specified  in  the  under- 
taking, exclusive  of  property  exempt  from  execution.    *    *    *  " 

Section  572  of  said  Code  provides  that :  "  The  surety  or 
sureties  must  in  all  cases  justify  by  affidavit  taken  before  the 
magistrate.     *     *     * " 

Section  573  provides :  "  The  district  attorney,  or  the  magis- 
trate, may  thereupon  further  examine  the  sureties  upon  oath, 
concerning  their  sufficiency,  in  such  manner  as  the  magistrate 
may  deem  proper.  The  questions  put  to  the  sureties  and  their 
answers  must  be  reduced  to  writing,  and  must  be  subscribed  by 
them." 

Section  575  provides :  "  When  the  examination  is  closed  the 
magistrate  must  make  an  order  either  allowing  or  disallowing 
the  bail,  and  must  forthwith  cause  the  same  with  the  affidavits 
of  justification  and  the  undertaking  of  bail  to  be  filed  with  the 
clerk  of  the  court  to  which  the  depositions  and  statement  must 
be  sent  as  prescribed  in  section  221." 

It  is  clear  from  reading  these  sections  together  that  the  suffi- 
ciency of  the  surety  is  the  subject  of  judicial  inquiry,  and  that 
whether  or  no  the  prisoner  will  be  admitted  to  bail  upon  the 
undertaking  by  the  proposed  surety  depends  upon  the  judicial 
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determination  that  said  surety  has  sufficient  property  to  respond 
to  the  obligation  in  case  there  is  a  breach.  Therefore,  what 
the  surety  produces  by  way  of  evidence,  whether  in  his  original 
affidavit  or  upon  further  justification  upon  question  and  answer 
to  establish  his  sufficiency,  is  material  to  that  issue.  If  the 
original  affidavit  sufficiently  discloses  the  possession  of  property 
to  satisfy  the  magistrate  that  the  bail  is  good,  there  is  no  need 
for  question  and  answer.  In  the  case  at  bar  the  magistrate  did 
first  question  the  proposed  surety,  and  then  the  result  of  said 
inquiry  was  put  in  the  form  of  an  affidavit  sworn  to  by  the 
appellant. 

If  the  statements  as  to  the  ownership  of  the  specified  property 
by  Davis  were  not  material,  then  there  can  never  be  any  warrant 
for  examination  as  to  specific  property.  The  bare  statement 
that  the  surety  is  worth  a  certain  sum  would  close  the  inquiry, 
and  the  provisions  for  justification  are  idle.  Such  holding 
would  open  wide  a  door  for  straw  bail.  "  If  the  matter  falsely 
sworn  to  is  circumstantially  material  or  tends  to  support  and 
give  credit  to  the  witness  in  respect  to  the  main  fact,  it  is  per- 
jury." (Wood  V.  People,  59  N.  Y.  123.)  Here  the  main 
fact  was  the  sufficiency  of  the  surety.  The  matter  falsely  sworn 
to  tended  to  support  and  give  credit  in  respect  to  that  main  fact 
and  so  was  perjury. 

We  have  examined  the  record  and  have  found  no  errors  com- 
mitted to  the  prejudice  of  the  defendant  and  conclude  that  the 
evidence  sustains  the  verdict 

Therefore,  the  judgment  should  be  affirmed. 

Patterson,  P.  J.,  Ingbaham,  Lauohliw  and  Scott,  JJ., 
concurred. 

Judgment  affirmed. 
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8TJPBEME  COUBT-AFF.  DIVISIOir-FIBST  DEPABTMEirr, 

Deo.,  1907. 

THE  PEOPLE  V.  EUGENE  CHKISTIAN. 

(122  App.  DiY.  122.) 

Unauthorized  practice  of  medicine. 

The  court  will  not  apply  any  hard  and  fast  rule  in  determining 
what  acts  constitute  practice  of  medicine  without  authorization 
and  registration  contrary  to  the  statute. 

Appeal  by  the  defendant^  Eugene  Christian,  from  a  judg- 
ment of  the  Court  of  Special  Sessions  of  the  first  division  of 
the  city  of  New  York,  rendered  on  the  4th  day  of  April,  1907, 
convicting  the  defendant  of  the  crime  of  unlawfully  practic- 
ing medicine.* 

Samuel  M.  Oardenhire,  of  counsel  {^Oardenhire  &  Jeimore]^ 
for  the  appellant. 

Robert  8.  Johnstone,  of  counsel  {^William  Travers  Jerome, 
District  Attorney'] y  for  the  respondent. 

Per  Curiam: 

The  information  accused  the  defendant  of  the  crime  of  prac- 
ticing medicine  without  lawful  authorization  and  registration. 
We  have  carefully  examined  the  record  in  this  case  and  have 
reached  the  conclusion  that  upon  the  facts  presented  the  defend- 
ant had  not  committed  the  crime  charged. 

In  People  v.  Allcutt  (117  App.  Div.  546;  affd.,  189  N.  Y. 

*  See  Public  Health  Law  (Laws  of  1893,  chap.  661),  §  153,  as  amd.  by 
Laws  of  1895,  chap.  398,  and  Laws  of  1905,  chap.  455.  See  also  Laws  of 
1907,  chap.  344,  §|  15,  16.  This  case  arose  under  the  Public  Health 
Law. — [Rep. 
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517),  this  court  said:  "  It  may  be  difficult  by  a  precise  defini- 
tion to  draw  the  line  between  where  nursing  ends  and  the  prac- 
tice of  medicine  begins,  and  the  court  should  not  attempt,  in 
construing  this  statute  to  lay  down  in  any  case  a  hard  and  fast 
rule  upon  the  subject,  as  the  courts  have  never  undertaken  to 
mark  the  limits  of  the  police  power  of  the  State  or  to  have 
precisely  defined  what  constitutes  fraud.  What  the  courts  have 
done  is  to  say  that  given  legislation  was  or  was  not  within  the 
limits  of  the  police  power,  or  that  certain  actions  were  or  were 
not  fraudulent.*'  We  thereupon  proceeded  to  review  all  of 
the  facts  in  that  case  and  drew  the  conclusion  therefrom  that 
Allcutt  came  within  the  purview  of  the  statute  prohibiting  the 
practice  of  medicine  without  being  lawfully  authorized  and 
registered,  and  sustained  the  conviction. 

In  the  case  at  bar  the  learned  district  attorney  has  collated 
certain  of  the  facts  which  were  similar  to  those  presented  in  the 
Allcut  case,  and  upon  them  urges  that  the  judgment  should  be 
affirmed.  But  there  were  other  facts  of  great  importance  to  the 
conclusion  reached  in  the  Allcut  case  not  present  here.  It  would 
serve  no  useful  purpose  to  set  forth  the  evidence  because,  as  we 
have  said,  the  court  declines  to  lay  down  a  hard  and  fast  rule 
in  such  cases. 

As  upon  the  whole  case  we  find  that  no  crime  was  committed 
and  that  the  defendant  was  improperly  convicted,  the  judgment 
appeal  from  should  be  reversed. 

Present — Pattebsok,  P.  J.,  Ingraham,  McLaughlin, 
Clabke  and  Houghton',  JJ. 

Judgment  reversed.    Settle  order  on  notice. 
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ABDUCTION- 


Abduction  op  Female — ^Evidence  of  Intent, 

As  intent  is  an  essential  element  to  crime  it  is  competent 
to  show  conduct  on  the  part  of  the  defendant  tending  to 
establish  motive,  which  may  be  done  by  evidence  of  con- 
duct previous  to  the  time  alleged  in  the  indictment,  tending 
to  show  that  he  had  intention  to  make  use  of  the  complain- 
ant for  purposes  prohibited  by  the  statute.  People  v. 
Spriggs,  180. 

ABORTION. 

1.  Evidence — ^Dying  Declabations. 

Dying  declarations  are  only  admissible  against  the  de- 
fendant in  a  criminal  action  when  the  person  making  them 
was  under  the  belief  of  impending  death  and  had  aban- 
doned hope  of  recovery.  Before  such  declarations  become 
admissible  both  conditions  of  mind  must  be  established. 
People  V.  Brecht,  391. 

2.  Same. 

An  abandonment  of  hope  of  recovery  by  the  victim  of  a 
criminal  abortion  is  not  established  when,  not  being  ap- 
prised of  her  dangerous  condition  or  that  she  was  about  to 
be  operated  upon,  she  stated  in  answer  to  a  question  by 
the  coroner  that  although  she  believed  she  was  about  to 
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die,  she  hoped  that  God  would  let  her  recover,  and  her 
dying  declarations  are  not  admissible.    Id. 

8.     Same— Code  Civ.  Pboc.  §  834. 

The  privilege  of  physicians  under  §  834  of  the  Code  of 
Civil  Procedure  does  not  apply  to  criminal  prosecutions  for 
causing  death  of  the  patient,  and  a  physician  may  state 
what  he  learned  as  to  the  physical  condition  of  the  patient 
by  examination.    Id. 

4.     Same— Laws  1905  Ch.  331. 

Chapter  331  of  the  Laws  of  1905,  amending  said  section 
by  providing  that  the  privilege  shall  not  apply  where  the 
patient  is  a  child  under  sixteen  years  of  age  and  the  infor- 
mation acquired  indicates  that  the  patient  is  a  victim  of  a 
crime,  must  be  construed  to  apply  only  to  a  living  patient 
under  sixteen  years  of  age  upon  whom  a  crime  is  com- 
mitted, and  has  no  application  to  a  person  whose  death  is 
the  subject  of  a  criminal  prosecution.  Id- 
See  Public  Nuisance. 

ADJOUENMENT. 

Criminal  trials  cannot  be  indefinitely  adjourned  be- 
cause defendant  asserts  he  has  a  material  witness  who  can- 
not be  produced.    People  v.  Browne,  91. 

The  granting  of  an  adjournment  of  a  trial  in  a  criminal 
action  is  in  the  sound  discretion  of  the  judge.  People  v. 
Curtis,  134. 

See  FoRGEBY^  4. 

APPEAL. 

1.     Obdeb  Allowing  Counsel  Fees  fob  Defense  of  Cbim- 
INAL — ^Parties. 
A  county  treasurer  is  not  entitled  to  notice  of  an  appli- 
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cation  for  an  allowance  of  counsel  fees  and  disbursements 
of  an  attorney  assigned  to  defend  one  charged  with  an 
offense  punishable  by  death,  and  has  no  standing  to  appeal 
from  the  order  allowing  such  fees  and  disbursements.  The 
People  V.  Simpson,  458. 
2.     Unreasonable  Delay. 

Any  unreasonable  delay  in  bringing  on  for  argument  an 
appeal  in  a  criminal  case  is  subversive  of  public  good  and 
a  disgrace  to  the  administration  of  justice.  When  such  de- 
lay is  wholly  the  fault  of  counsel  assigned  to  the  defendant 
and  is  unexplained  it  merits  severe  criticism,  and  they 
should  not  be  retained  in  the  position  to  which  they  are  as- 
signed or  thereafter  assigned  in  other  criminal  actions. 
People  V.  Nelson,  99. 

See  Abbest  of  Judgment,  1.    Incest. 

AKEEST  OF  JUDGMENT. 

1.    Questions  of  Law. 

On  appeal  by  the  people  from  an  order  granting  a  mo- 
tion in  arrest  of  judgment  in  a  criminal  action,  granted 
upon  the  ground  that  the  facts  stated  in  the  indictment  and 
proved  at  trial  do  not  constitute  a  crime,  questions  of  law  are 
presented  as  if  raised  by  a  demurrer  to  the  indictment. 
People  V.  Jackson,  503. 

See  Coboneb,  1-6. 

ASSAULT. 

1.     Second  Deqbee. 

Evidence  given  on  the  trial  of  an  indictment  for  assault 
with  a  loaded  pistol  considered  and  judgment  of  conviction 
affirmed.     People  v.  Maggiore,  186. 
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2.     Same — Evidence. 

Evidence  on  trial  of  indictment  for  assault  in  the  second 
degree  considered  and  judgment  of  conviction  affirmed. 
People  V.  Gatto,  328. 

Clarke^  J.,  dissenting. 

ATTOENEYS. 

Counsel  fees  for  defense  of  criminal.  People  v.  Simp- 
son^  458. 

See  Appeal,  1. 

Conspiracy  by  to  set  aside  divorce.  People  v.  Hum- 
mel, 162. 

See  Conspiracy,  6. 

BAWDY  HOUSE. 

See  Disorderly  Person^  1. 

BLACKMAIL. 

1.     Threatening  Letters. 

In  a  prosecution  for  sending  threatening  letters  in  viola- 
tion of  section  558  of  the  Penal  Code,  it  appeared  that  the 
complaining  witness  had  received  two  letters  from  a  society 
called  the  "  Black  Hand,"  demanding  payment  of  $500,  in 
default  of  which  he  and  his  family  would  be  destroyed. 
The  complaining  witness  testified  that  the  defendant  had 
called  on  him  and  demanded  the  payment  of  the  money  in 
compliance  with  the  letters.  On  the  whole  evidence  Held, 
that  a  judgment  of  conviction  should  be  affirmed.  People 
V.  Driscoli,  1. 
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BRIBERY. 

1.    Statute  op  Limitations. 

A  criminal  prosecution  for  bribery  is  not  barred  by  the 
expiration  of  more  than  five  years  from  the  time  of  the 
agreement  to  receive  the  bribe  and  the  defendant's  action 
thereunder,  if  the  bribe  itself  was  paid  within  five  years 
prior  to  the  finding  of  the  indictment.  People  v.  Gibson 
et  al,  423. 
2«     Same. 

Although  the  asking  of  a  bribe  by  members  of  a  board 
of  supervisors  to  influence  their  official  action,  the  agree- 
ment to  receive  the  bribe,  the  voting  for  the  proposition  de- 
sired and  the  actual  receiving  of  the  money  are  each  a 
separate  crime,  they  may  also  be  regarded  as  constituting  a 
single  criminal  transaction  of  which  receiving  the  money  is 
the  consummating  act,  and  if  this  took  place  within  five 
years  of  the  indictment  the  Statute  of  Limitations  has  not 
run.     Id. 

See  CoBONEK,  1. 

BURGLARY. 

1.  Thibd  Degbee — Evidence. 

It  is  error  to  allow  a  witness  who  has  aided  in  a  burglary 
to  testify  that  he  and  the  defendant  committed  other  burg- 
laries wholly  disconnected  with  the  crime  in  question.  Peo- 
ple V.  Dixon,  45. 

2.  Same. 

Evidence  of  conversations  between  the  defendant  and  the 
witness  relating  to  other  unconnected  burglaries  is  not  ad- 
missible to  show  an  unlawful  purpose.    Id. 

3.  Tbial — ^Remabks  by  Coubt  Emphasizing  Distbict  At- 

tobney's  Attack  on  Defendant's  Attobney. 
When  the  district  attorney  has  stated  before  the  jury  that 
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the  defendant's  attorney  had  made  improper  remarks  and 
that  the  law  which  throws  a  mantle  of  protection  around 
tiie  defendant  sometimes  works  injustice,  it  is  prejudicial 
to  the  defendant  for  the  court  to  emphasize  the  district 
attorney's  remarks  by  stating  that  the  defendant's  counsel  if 
dissatisfied,  has  an  objection  and  exception  thereto.    Id. 

4.  Same. 

It  is  prejudicial  for  the  court,  when  the  jury  has  been 
out  all  night  without  being  able  to  agree,  to  state  that  if 
agreements  cannot  be  had  in  that  county  it  does  very  much 
to  cause  unrest  in  the  administration  of  the  law.    Id. 

5.  Same. 

Evidence  considered  and  held  to  be  insufficient  to  sustain 
a  judgment  of  conviction  for  burglary  in  the  third  degree. 
People  V.  Eosenberg,  304. 

CHILDREN. 

Theatbes — Penal  Code  Sec.  290. 

Section  290  of  the  Penal  Code  making  it  a  misdemeanor 
for  a  person  who  owns,  keeps  or  manages  a  theatre  to  ad- 
mit a  child  actually  or  apparently  under  the  age  of  sixteen 
unless  accompanied  by  a  parent  or  guardian,  has  no  ap 
plication  to  one  employed  solely  to  take  the  tickets  at  the  en- 
trance.   Peo.  ex  rel  Jaques  v.  Flaherty,  557. 

See  Mueder,  17. 

•      COMMITMENTi 

TJnoobboborated  Testimony  of  Complainant. 

A  commitment  by  a  magistrate  of  a  person  arrested  on 
a  criminal  charge  based  upon  the  uncorroborated  testimony 
of  the  complainant  is  good  though  the  crime  is  one  for 
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which  a  conviction  cannot  be  had  unless  the  testimony  of 
the  complainant  is  corroborated.  Peo.  ex  pel  Barron  v. 
Warden,  409. 

CONSPIRACY. 

1.  Combinations — Contracts  fob  Management  of  Thb- 

ATBEs — Penal  Code  §  168,  Subs.  5  and  6. 
Where  persons  who  own  or  control  theatres  through  the 
country  arrange  for  booking  attractions  at  their  theatres  so 
as  to  enable  companies  to  save  expense  by  making  continu- 
ous tours  without  retracing  their  steps,  and  agree  not  to 
produce  in  their  theatres  attractions  controlled  by  rival 
interests  and  only  such  attractions  as  agree  not  to  play  in 
rival  theatres  in  any  city  where  they  have  a  theatre,  and 
bind  parties  by  booking  contracts  to  play  in  their  theatres 
in  cities  where  they  have  them  or  to  remain  out  of  such 
cities  and  not  to  play  in  certain  cities  during  specified 
periods  of  time  and  not  to  play  in  other  theatres  in  the 
United  States  or  Canada  during  the  theatrical  season  cov- 
ered by  such  booking  contracts,  such  acts  do  not  disclose 
a  purpose  to  prevent  any  one  from  exercising  a  lawful  trade 
or  calling,  and  are  not  unlawful,  and  do  not  constitute  the 
crime  of  conspiracy  in  violation  of  subdivisions  5  and  6 
of  §  168  of  the  Penal  Code.  People  v.  Klaw  &  Erlanger, 
353. 

2.  Same. 

Plays  and  entertainments  of  the  stage  are  not  articles  or 
useful  commodities  of  common  use;  and  owing,  control- 
ling and  leasing  theatres  and  producing  plays  and  entertain- 
ments of  the  stage  and  booking  contracts  for  the  production 
of  plays  is  not  commerce.    Id. 

3.  Exclusion  of  Deamatic  Critic. 

The  exclusion  of  a  dramatic  critic  from  theatres  con- 
trolled by  members  of  a  Theater  Manager's  Association,  in 
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consequence  of  a  statement  made  to  the  association  by  one 
of  its  members,  to  the  effect  that  the  critic  had  written  and 
published  articles  attacking  the  personal  integrity  of  the 
members  and  containing  malicious,  scurrilous  and  unjusti- 
fiable attacks  upon  Jewish  patrons  of  the  theatres  by  which 
the  business  of  the  theaters  might  be  injured — in  which 
statement  it  was  recommended  that  some  action  should  be 
taken  to  protect  the  members  and  their  business  interests — 
does  not  constitute  an  attack  upon  or  conspiracy  against  the 
right  of  the  critic  to  exercise  his  calling  as  a  dramatic 
critic,  within  the  meaning  of  the  statute  defining  con- 
spiracy (Penal  Code,  §  168,  subd.  5),  but  was  an  effort 
on  the  part  of  the  managers  to  protect  themselves  from 
public  articles  reflecting  upon  their  personal  integrity  and 
a  protest  against  unjustifiable  attacks  upon  their  patrons 
and  members  of  the  Jewish  faith ;  and,  in  excluding  the 
critic  from  their  theaters,  the  members  of  the  association 
acted  within  their  strict  legal  "right  People  ex  rel.  Bum- 
ham  V.  Flynn,  449. 

4.  Right  of  Theater  Managers  to  Exclude  Persons  from 

Their  Theaters. 
In  the  absence  of  any  express  statute  controlling  his 
action,  the  proprietor  of  a  theater  has  the  right  to  decide 
who  shall  be  admitted  to  witness  the  plays  he  sees  fit  to  pro- 
duce. He  derives  from  the  state  no  authority  to  carry  on 
his  business  and  may  conduct  the  same  precisely  as  any 
other  private  citizen  may  transact  his  own  affairs.     Id. 

5.  Exclusion  of  Ticket  Holder  from  Theater — ^Remedt 

Amount  of  Recovery. 
If  the  holder  of  a  ticket,  which  entitles  him  to  a  seat  at 
a  given  time  in  a  place  of  amusement,  is  refused  admission, 
he  is  entitled  to  recover  in  an  action  for  breach  of  contract 
the  amount  paid  for  the  ticket,  and  the  necessary  expenses 
incurred  in  order  to  attend  the  performance.    Id. 
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6.  By  Attobney  to  set  Aside  Divorce — ^Penal  Code  §  168. 

Evidence  on  the  trial  of  an  indictment  against  an  attor- 
ney for  conspiracy  under  §  168  of  the  Penal  Code  in  fraud- 
ulently procuring  and  obtaining  on  order  vacating  a  decree 
of  divorce  considered  and  judgment  of  conviction  affirmed. 
People  V.  Hummel,  162. 

7.  Same — ^Evidence. 

When  in  a  criminal  action  the  evidence  corroborates  the 
testimony  of  an  accomplice  it  is  not  error  to  charge  that 
although  the  accomplice  must  be  corroborated  to  warrant 
a  conviction,  there  is  evidence  which  corroborates  the  wit- 
ness as  a  matter  of  law  if  believed  to  be  true.    Id. 

8.  Same — Trial — Charge. 

When  the  guilt  of  the  defendant  is  established  irre- 
spective of  the  testimony  of  his  accomplices  it  is  not  error 
to  refuse  to  charge  that  the  crucial  point  in  the  case  is 
whether  remarks  made  to  the  defendant  by  his  accom- 
plices are  corroborated.     Id. 

9.  Same. 

•When  witnesses  called  by  the  People  have  refused  to 
testify  on  the  ground  that  their  answers  may  incriminate 
them  and  have  given  no  material  evidence,  it  is  not  error 
to  refuse  to  charge  that  the  fact  that  the  witnesses  declined 
to  testify  on  the  ground  stated,  creates  no  presumption 
against  them  and  in  particular  none  against  the  defendant. 
Id. 

10.  Same. 

It  is  not  error  for  the  court  to  refuse  to  charge  that  the 
determination  of  the  defendant  to  call  no  witnesses  and  in- 
troduce no  evidence  creates  no  presumption  against  him. 
Id. 
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CORONER. 

1.  Receiving  Bribe  to  Release  Pbisonee. 

Since  the  amendment  to  section  773  of  the  Code  of  Crim- 
inal Procedure  made  by  chapter  321  of  the  Laws  of  1887,  a 
coroner  in  this  State,  when  engaged  in  investigating  the 
killing  or  wounding  of  a  person,  performs  magisterial  func- 
tions and  acts  in  a  judicial  or  quasi-judicial  capacity,  and 
hence  is  within  the  provisions  of  section  72  of  the  Penal 
Code  punishing  the  taking  of  bribes  by  a  judicial  ofiScer. 
People  V.  Jackson,  503.      Id. 

2.  Same. 

Whether  or  no  a  coroner  of  this  State  has  jurisdiction 
to  investigate  the  death  of  a  woman  in  a  foreign  State 
alleged  to  have  been  caused  by  a  criminal  operation  per- 
formed here,  and  to  arrest  and  hold  the  person  charged  with 
performing  the  operation,  he  is  nevertheless  punishable  for 
receiving  a  bribe  paid  to  obtain  the  discharge  of  the  person 
accused.    Id. 

3.  Same — Illegalities  of  Abrest  Immaterial. 

An  officer  prosecuted  for  accepting  a  bribe  to  release  a 
prisoner  arrested  by  him  cannot  impeach  the  legality  of  the 
arrest  as  a  defense,  even  though  he  accept  the  bribe  for 
doing  no  more  than  he  was  legally  bound  to  do.    Id. 

4.  Same. 

A  magistrate  in  determining  that  he  has  no  jurisdiction  is 
performing  a  judicial  and  official  function,  and  if  he  accept 
a  bribe  to  decide  the  question  rightly  he  is  guilty  neverthe- 
less.   Id. 
6.    Same — Wabbant  May  be  Issued  Without  Seeing  Body. 

A  coroner  in  this  State  has  general  authority  to  issue  a 
warrant  before  actually  viewing  the  body,  and  in  doing  so 
acts  judicially. 

♦Affirmed  191  N.  Y.  286. 

See  Abobtion,  2,  3. 
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CONSTITUTIONAL  LAW. 

1.  IlSTEBMEDIATB  SENTENCE  TO  ElMIBA  BeFOBMATORY. 

The  Statute  authorizing  sentences  to  the  Elmira  Re- 
formatory without  fixing  a  term  of  imprisonment  is  consti- 
tutional   People  V.  Madden,  809, 

2.  Sake. 

Such  statute  does  not  unwarrantably  encroach  upon  the 
judicial  functions  nor  does  it  contravene  the  provisions  of  § 
5  article  4  of  the  State  Constitution  which  vests  the  par- 
doning power  in  the  Governor,  for,  by  the  express  terms  of 
the  statute,  the  pardoning  power  is  expressly  reserved  to 
the  executive.     Id. 

CORROBORATION. 

See  Commitment — Conspibact,  8, 

DISORDERLY  CONDUCT. 

1.  [Attempting  to  Boabd  a  Tbain  without  a  Ticket — 

Penal  Code  §  676. 

An  attempt  to  board  a  subway  train  by  rushing  by  the 
guard  without  buying  a  ticket  and  depositing  it  in  the  box 
is  disorderly  conduct  under  §  675  of  the  Penal  Code. 
People  V.  Markowitz,  284. 

2.  Same — No  Wabeant  Necessabt  fob  Abbest. 

When  a  person  is  seized  in  the  act  of  committing  a  crime 
and  immediately  taken  before  the  court  there  is  no  necessity 
for  a  warrant.     People  v.  Markowitz,  284. 
8.     Same — Tbial. 

A  judgment  of  conviction  will  not  be  reversed  on  the 
ground  that  the  court  did  not  inform  the  defendant  of  his 
right  to  counsel  when  it  appears  that  he  was  represented  by 
counsel  at  trial    People  v.  Markowitz,  284. 
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DISORDERLY  PERSONS. 

1.  Bawby  Houses — Laws  1854  Ch.  261  §  4. 

Chapter  261  of  the  Laws  of  1854,  §  4,  authorizing 
onagistrates  in  Dutchess  county  to  commit  a  person  con- 
victed of  being  a  disorderly  person  to  imprisonment  at  hard 
labor  for  a  term  not  exceeding  six  months  was  not  repealed 
by  implication  by  the  provisions  of  the  Criminal  or  Penal 
Codes  governing  the  prosecution  of  keepers  of  bawdy  houses 
as  disorderly  persons.    People  v.  Champlain,  386. 

2.  Same. 

The  Code  of  Criminal  Procedure  and  the  Penal  Code 
simply  codified  the  common  law  upon  that  subject  and  left 
said  act  of  1854  in  full  force  and  effect.  Hence  a  magis- 
trate in  Dutchess  county  in  his  discretion  may  refuse  to 
xJischarge  one  convicted  as  a  disorderly  person  for  keeping 
a  bawdy  house  although  he  offers  to  give  an  undertaking 
for  good  behavior  under  §  901  of  the  Code  of  Criminal 
Procedure.     Id. 

8*    Same. 

A  magistrate  in  Dutchess  county  may  commit  a  person 
80  convicted  to  the  common  jail  of  the  county.    Id. 

DYING  DECLARATIONS. 
jBee  ABOBTioNy  2.    Manslaughter,  5. 

ELMIRA  REFORMATORY. 
See  Constitutional  Law,  !• 
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EVIDENCE. 

1.    Assault — ^Fiest  Degbee. 

In  identifying  the  person  shot  and  killed  by  the  de- 
fendant it  is  not  essential  for  the  prosecution  to  show  by  the 
best  evidence  that  they  designated  such  person  by  his  right 
name.  Evidence  is  admissible  to  show  that  he  was  known 
by  that  name.  Such  evidence  is  not  directly  hearsay  nor 
within  the  rule  excluding  hearsay.    People  v.  Way,  149. 

5.  Same.  . 

The  jawbone  of  the  decedent,  which  was  fractured  by 
a  bullet,  is  admissible  to  corroborate  evidence  that  the  de- 
fendant shot  at  decedent's  chin,  and  to  identify  decedent. 
Id. 
3.     Same. 

The  trial  court  may  permit  leading  questions  within 
reasonable  discretion.    Id. 
4*     Same. 

The  disposition  made  by  the  court  and  grand  jury  of  the 
cases  of  other  persons  arrested  at  the  same  time  as  the 
defendant  is  admissible  to  show  that  the  ofScer  making  the 
arrest  did  not  know  who  was  guilty.    Id. 

6.  Filling,  etc.,  Maeked  Siphons — Laws  1896  Chap.  933 

§  2. 
Where  it  was  proved  that  one  who  was  neither  a  junk 
dealer  nor  a  dealer  in  second-hand  articles,  but  whose  busi- 
ness it  was  to  fill  siphons  with  aerated  water  for  dealers, 
had  in  his  possession  a  box  containing  six  siphons  marked 
and  distinguished  with  the  name  marks  and  devices  of  a 
corporation  of  which  a  description  had  been  filed  and  pub- 
lished as  required  by  Laws  1896,  ch.  933,  which  box  stood 
near  the  fiUing'inachine  but  the  siphons  in  which  it  was 
not  shown  were  filled  by  him,  such  proof  was  not  sufficient 
to  convict  him  of  having  filled,  used,  bought,  sold,  given, 


Digitized  by 


Googk 


692  INDEX. 

taken  or  otherwise  disposed  of  or  trafficked  in  said  siphons 
in  contravention  of  the  statute.  People  v.  Joseph  Sumner, 
349. 

6.  Elements  op  Crime — Intent. — Quantity  Eequired  and 

Pbobative  Effect — Facts  Sufficient  to  Baise 
Inferences — ^To  Infer  Intent. 

In  section  639  of  the  Penal  Code,  making  it  a  crime  to 
willfully  or  maliciously  destroy  a  public  highway,  the  word 
"  willfully  "  includes  the  idea  of  an  act  intentionally  done 
with  a  wrongful  purpose,  or  with  a  design  to  injure  an- 
other, or  from  mere  wantonness  or  maliciousness. 

Where  a  portion  of  a  public  highway  was  destroyed  by 
sliding  easterly  into  excavations  which  had  been  made  upon 
a  certain  brickyard  property  and  defendant  was  indicted 
under  section  639  for  the  crime  of  willfully  and  maliciously 
destroying  said  highway,  naming  it,  by  means  of  said  slide 
and  the  excavations  causing  the  same,  and  the  evidence  be- 
fore the  grand  jury,  though  meager,  warrants  the  con- 
clusion that  such  excavations  were  one  of  the  proximate 
causes  of  the  slide  and  that  defendant,  acting  individually 
and  as  executor  and  trustee,  gave  a  three  years'  lease  of 
the  brickyard  property  with  knowledge  that  there  were 
cracks  in  the  street  indicating  the  sinking,  and  the  lease 
provided  that  the  right  to  excavate  must  be  exercised  by  the 
tenants  in  such  a  way  as  not  to  disturb  or  endanger  the 
highway  adjoining  the  premises  and  that  they  should  dig 
down,  obtain  and  use  the  said  clay  and  materials  in  the 
banks  of  said  premises  in  like  manner  as  theretofore  the 
tenant  of  said  premises  had  operated  the  said  banks,  a  mo- 
tion to  dismiss  the  indictment  upon  the  ground  that  the 
evidence  before  the  grand  jury  was  sufficient  will  be  denied. 
People  V.  Gillies,  412. 

7.  Good  Character — Witnesses  Having  Knowledge  of 
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6en£kal  Reputation  of  Accused  May  Testify  in 
His  Behalf.  • 
Upon  a  criminal  prosecution  the  testimony  of  witnesses 
acquainted  with  the  reputation  and  character  of  the  accused 
is  receivable  as  evidence  in  his  behalf  for  the  purpose  of 
showing  that  he  has  enjoyed  a  good  reputation  in  respect  to 
the  traits  involved  in  the  charge  against  him,  and  a  witness 
who  had  been  acquainted  with  a  defendant  charged  with  the 
crime  of  murder  in  the  second  degree,  for  a  period  of 
twenty-five  or  thirty  years,  is  not  disqualified  from  testi- 
fying to  the  community  reputation  of  the  accused  as  to 
peaceableness  and  quiet  by  the  fact  that  for  a  period  of 
five  or  six  years  before  the  trial  the  accused  had  lived  in  a 
place  about  ten  miles  distant  from  that  in  which  the 
witness  resided.    People  v.  Van  Gaasbeck,  460. 

8,  Same — ^Witnesses  May  Not  testify  as  to  Chaeacteb  of 

Accused  Solely  From  Personal  Knowledge  and 
Observation. 
Evidence  is  not  receivable,  however,  in  behalf  of  the 
accused  as  to  the  existence  of  such  traits  when  such  evidence 
consists  solely  of  the  personal  knowledge  and  observation  of 
his  conduct  by  witnesses  and  not  of  their  knowledge  as  to 
his  reputation  in  such  respects.    Id. 

9.  When  Negative  Evidence  Eeceivable. 

Negative  evidence  is  receivable  to  establish  a  good 
reputation,  and  the  testimony  of  a  person,  who  has  lived 
any  considerable  length  of  time  in  the  same  neighborhood 
as  another,  to  the  fact,  that  he  has  never  heard  anything 
against  that  other  person  in  respect  to  his  peaceableness  or 
quiet  behavior  or  honesty  is  competent  evidence  that  his 
reputation  is  that  of  a  person  of  pacific  disposition  and  in- 
tegrity.    Id. 

People  V.  GaashecTc,  118  App.  Div,  511,  21  N.  Y.  Orim. 
70,  affirmed.     Id. 
38 
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10.  Necessity  and  Duty  of  Adducing  Evidence — ^Pre- 

sumptions— Innocence  of  Cbime. 

The  presumption  that  a  defendant  in  a  criminal  action 
is  innocent  of  the  crime  charged  until  his  guilt  is  proved 
beyond  a  reasonable  doubt  survives  the  finding  of  an  in- 
dictment, arrest,  arraignment  and  the  impanelling  of  a  trial 
jury  and  continues  throughout  the  trial  and  until  the  ren- 
dering of  a  verdict  of  guilty.  People  ex  rel.  Grow  v.  Bing^ 
ham,  559. 

11.  Same — Measukino  and  Photographing  Prisoner. 

Neither  the  police  department  of  the  city  of  New  York 
nor  any  member  of  its  police  force  has  authority  to  deprive 
any  person  of  his  liberty  of  action  or  invade  his  right  to 
personal  immunity  to  the  extent  of  requiring  him  to  sub- 
mit to  having  his  photograph  taken  and  measurements  and 
impressions  of  his  body  made,  for  the  purpose  of  preserving 
th«n  in  the  criminal  records  of  the  police  department, 
simply  because  such  person  has  been  indicted;  and  such 
acts  are  not  only  a  gross  outrage  and  perfectly  lawless  but 
are  criminal  in  character,  and  every  person  concerned 
therein  is  not  only  liable  to  a  civil  action  for  damages  but 
to  a  criminal  prosecution  for  assault  and  for  criminal  libel. 
Id. 

12.  Same — Greater  New  York  Charter  sections  272- 

315. 

Neither  section  315  of  the  Greater  New  York  Charter, 
making  it  the  duty  of  the  police  department  to  "  especially 
preserve  the  public  peace,  prevent  crime,  and  detect  and 
arrest  offenders,"  nor  section  272  of  said  Charter,  requiring 
the  police  commissioner  "to  make  such  rules,  orders  and 
regulations  "  as  may  be  reasonably  necessary  to  effect  a 
prompt  and  efficient  exercise  of  all  powers  conferred  upon 
him  by  law,  nor  section  379a  of  the  Penal  Code,  authorizes 
such  an  invasion  of  the  personal  liberty  of  the  citizen. 
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13.  Mandamus  to  Destbot  Photograph  and  Measure- 

ments WILL  not  be  Granted. 

In  the  absence  of  special  statutory  authority,  a  writ  of 
mandamus  lies  only  to  compel  one  to  do  what  ought  to  be 
done  in  the  discharge  of  a  public  duty,  and  not  to  undo 
what  is  improperly  done,  even  though  it  may  have  been 
done  under  color  of  performance  of  public  duty. 

Where,  therefore,  a  defendant  in  a  criminal  action  who 
has  never  before  been  accused  or  even  suspected  of  crime, 
while  waiting  in  the  district  attorney's  oflSce  for  arraign- 
ment and  giving  of  bail,  is  taken  by  a  member  of  the  police 
force  of  the  city  of  New  York  to  police  headquarters  and,  in 
obedience  to  the  command  and  under  the  authority  of  the 
police  department,  submits  to  having  his  photograph  taken 
and  also  certain  measurements  and  impressions  made  un- 
der the  Bertillon  system,  his  application  for  a  peremptory 
writ  of  mandamus  to  compel  the  officials  constituting  the 
police  department  of  the  city  of  New  York  and  those  per- 
sons having  the  custody  and  control  of  said  photographs, 
records  and  impressions  to  destroy  the  same,  as  having  been 
unlawfully  taken  and  as  being  retained  without  authority 
of  law,  must  be  denied.    Id. 

14.  Forgery. 

It  is  not  necessary  that  the  person  whose  name  is  alleged 
to  have  been  forged  be  produced  as  a  witness  and  testify 
that  he  did  not  sign  the  paper  or  authorize  the  signature. 
These  facts  may  be  proved  by  other  evidence.  People  v. 
Browne,  91. 
16.    Trial — Adjournment. 

Criminal  trials  cannot  be  indefinitely  postponed  because 
the  defendant  asserts  that  he  has  a  material  witness  who 
cannot  then  be  produced.  It  must  be  shown  that  the  appli- 
cant for  adjournment  has  not  been  guilty  of  neglect  and 
that  it  is  probable  that  the  attendance  of  the  witness  can  be 
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had  at  the  time  to  which  the  trial  is  proposed  to  be  de- 
ferred.   Id. 

16.     Same. 

On  the  trial  of  an  indictment  for  forging  a  deed  evidence 
of  various  conveyances  of  the  property  with  which  the  de- 
fendant has  been  connected  and  the  possible  fictitious  char- 
acter of  the  grantees  is  competent  as  tending  to  show  that 
the  defendant  was  engaged  in  a  scheme  to  defraud,  which 
finally  cuhninated  in  the  forged  conveyance.     Id. 

See  Abduction,  Abobtion,  1 — ^Assault,  1,  2 ;  Burolaby,  1-5 ; 
Gband  Laboeny,  4;  Mubdeb,  1,  2-8,  18,  14. 

FORGERY. 

1.  Seoonb  Degbee — ^Depositino   foboed   Check — Penal 

Code,  §§  520,  521,  511. 

A  defendant  who  knowing  that  the  indorsement  of  the 
payee  of  a  check  has  been  forged,  deposits  the  same  in  his 
private  bank  account  for  collection,  is  guilty  of  forgery  in 
the  second  degree  under  §§  620,  521  and  511.  Penal 
Code.    People  v.  Mingey,  107. 

2.  Same. 

A  defendant  who  knows  that  the  check  was  obtained  from 
the  drawer  in  payment  of  a  debt  due  the  payee  and  that 
the  indorsement  of  the  latter  is  forged,  and  who  collects  the 
money  thereon  is  guilty  of  an  intent  to  defraud  even  though 
he  intends  to  apply  the  proceeds  upon  an  alleged  claim 
against  the  payee.     Id. 

3.  Thibd  Degbee — ^Penal  Code  515. 

On  the  trial  of  an  indictment  for  forgery  in  the  third 
degree  under  §  615  of  the  Penal  Code  for  willfully  omit- 
ting to  make  true  entries  in  account  books  with  the  intent 
to  conceal  a  larceny,  it  is  not  necessary  that  the  prosecu- 
tion show  that  the  defendant  himself  committed  the  lar- 
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ceny  concealed  by  the  false  entry.    People  v.  Curtis,  134. 
Trial. — Adjournment. 

The  granting  of  an  adjournment  of  a  trial  in  a  crim- 
inal action  is  in  the  sound  discretion  of  the  judge  which 
will  not  be  interfered  with  unless  injustice  has  been  douB. 
It  is  not  reversible  error  to  refuse  to  grant  an  adjournment 
asked  on  account  of  the  absence  of  one  of  defendant's 
counsel  when  in  fact  a  carefully  prepared  defense  was  made 
at  trial.  Id. 
Same — Charge  to  Jury. 

It  is  not  error  to  refuse  to  charge  that  the  fact  that  the 
defendant  did  not  flee  from  the  scene  of  his  crime  may  be 
considered  by  the  jury.     Such  evidence  is  a  self-serving 
declaration  not  connected  with  the  res  gestce.    Id. 
Uttering  Check  with  Forged  Indorsement. 

Where  the  only  question  of  fact  contested  upon  the  trial 
of  a  defendant  charged  with  uttering  a  check  payable  to  a 
firm,  knowing  that  the  indorsement  of  the  firm  name  was 
forged,  was  whether  the  person,  who  wrote  the  name  of  the 
firm  on  the  back  of  the  check,  had  authority  from  one  of 
the  firm  to  make  such  indorsement,  it  is  not  error  for  the 
trial  court,  referring  to  ttie  signature  on  the  back  of  the 
check,  to  ask  the  member  of  the  firm,  who,  as  the  defendant 
claimed,  had  authorized  the  indorsement,  the  question, 
"  Was  it  ever  authorized  to  be  signed  by  your  firm  ?  "  where 
no  objection  whatever  was  taken  to  the  question  until  it  was 
answered  in  the  negative  and  then  only  upon  the  ground 
that  the  question  was  asked  by  the  court  and  not  by  the  dis- 
trict attorney ;  even  if  the  question  and  answer  had  been  ob- 
jected as  to  calling  for  hearsay  evidence,  the  defendant 
would  not  have  been  prejudiced  by  the  admission  thereof 
where  it  conclusively  appears  that  the  defendant  did  not 
claim  that  the  indorsement  was  authorized  by  the  firm 
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except  through  the  witness  who  was  asked  the  question. 
People  V.  Mingey,  416. 

People  V.  Mingey,  118  App.  Div.  662,  affirmed. 
7*  False  Transfers  by  Insurance  Company — Penal 
Code,  Section  615. 
Where  an  insurance  company  on  the  30th  of  December 
transferred  to  bankers  certain  of  its  securities  and  the 
bankers  paid  therefor  upon  the  understanding  that  on  the 
2nd  day  of  January  following,  the  company  would  take  a 
retransf er  of  the  securities  and  repay  the  bankers  therefor ; 
and  the  object  of  the  transaction  was  that,  in  the  annual 
reports  which  the  company  was  required  to  make  on  the 
1st  of  January,  it  mjght  not  appear  that  the  company  held 
such  securities  and  might  not  become  known  that  it  was 
loaning  money  on  collateral  for  the  reason  that  if  such  facts 
were  known  the  officers  of  the  company  would  be  over- 
whelmed with  applications  for  such  loans;  and  where  the 
president  of  the  insurance  company  caused  the  transaction 
to  be  entered  in  the  books  of  the  company  as  if  actual  sales 
of  the  securities  had  been  made,  the  making  of  such  entries 
does  not  constitute  the  crime  of  forgery  under  section  616 
of  the  Penal  Code,  as  it  does  not  appear  that  in  making  the 
same  there  was  an  intent  to  defraud.  People  v.  Hegeman, 
535. 

8.  Intent  to  Defraud. 

An  intent  to  exclude  from  the  annual  reports  of  an  insur- 
ance company  all  reference  both  to  syndicate  operations  and 
collateral  loans  that  it  might  not  appear  that  the  company 
was  investing  any  money  whatever  therein,  does  not  con- 
stitute an  attempt  to  defraud  within  the  meaning  of  section 
516  of  the  Penal  Code.     Id. 

9.  Reports  to  Insurance  Department. 

Where  annual  reports  of  the  insurance  company,  re- 
quired by  law  to  be  made  to  the  State  Superintendent  of 
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Insurance,  in  such  case,  omit  any  reference  to  the  securi- 
ties thus  transferred,  and  also  contain  the  statement  that 
there  were  no  sums  except  a  specified  amount  not  drawing 
interest  when,  in  fact,  there  were  two  additional  deposits  of 
$100,000,  each  on  which  no  interest  was  being  paid  during 
the  years  covered  by  the  reports,  the  verification  of  such  re- 
ports may,  in  case  such  transfers  were  not  actual  sales,  con- 
stitute the  crime  of  perjury;  and,  as  the  question  whether 
such  transactions  were  or  were  not  actual  sales  is  a  question 
to  be  determined  upon  the  trial,  as  well  as  whether  the 
statements  in  the  report  were  actually  false,  whether  they 
were  material  and,  if  so,  whether  they  were  knowingly  and 
corruptly  made,  an  indictment  for  perjury  in  making  such 
verification  cannot  be  dismissed  upon  motion  made  before 
the  trial.    Id. 

See  Good  Ohabaoteb. 
See  EviDEircE,  7.     Manslaughter,  1. 

GRAND  LARCENY. 

1.  Obtaining  Money  upon  Bond  by  False  Repbesentation 

— Evidence. 
The  defendant  was  indicted  and  convicted  of  grand 
larceny,  first  degree,  in  obtaining  money  by  falsely  repre- 
senting that  a  certain  bond  upon  which  he  obtained  a  loan 
was  a  subsisting  and  outstanding  lien.  Evidence  con- 
sidered and  conviction  sustained.    People  v.  Colmey,  31. 

2.  Same. 

When,  in  addition  to  the  misrepresentation  as  to  the 
validity  of  the  bond,  the  defendant  also  made  false  state- 
ments as  to  the  existence  of  a  trust  company  of  which  he 
claimed  to  be  attorney  and  that  the  person  who  wished  to 
borrow  money  on  the  bond  was  a  wealthy  man,  when  in  fact 
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he  was  a  notorious  criminal,  such  minor  false  representa- 
tions, connected  with  the  principal  misrepresentation,  are 
part  of  the  res  gestoe  and  evidence  thereof,  is  admissible. 

3.  Same — Defendant  Known  Undeb  Different  Names. 

Admission  of  evidence  that  the  defendant  was  known  by 
different  names  in  various  parts  of  the  world  and  was  under 
arrest  at  various  times  and  was  under  requisition  for  extra- 
dition to  another  State  is  not  error  when  shown  to  excuse 
the  delay  in  bringing  the  defendant  to  trial.  Said  evi- 
dence is  also  admissible  to  identify  the  defendant  and  also 
to  show  flight  from  the  scene  of  his  crime  in  this  State. 

4.  Same. 

When  the  fact  is  admitted  that  the  defendant  received  a 
check  for  twenty-five  dollars  for  alleged  services  as  an  at- 
torney in  the  transaction,  the  contents  of  the  check  may  be 
shown  without  producing  the  instrument  when  the  defend- 
ant is  not  indicted  for  receiving  money  on  that  check. 

5.  Same. 

When  the  defendant  under  indictment  is  traveling  under 
many  aliases,  a  witness  may  state  from  what  source  he 
received  his  information  as  to  the  whereabouts  of  the  de- 
fendant, even  though  the  person  who  gave  the  information 
be  not  produced  as  a  witness. 

6.  False  Kepeesentation. — Code  Crim.  Pro.  §  410. 

One  who  pays  money  to  a  State  game  protector  for  logs 
cut  on  State  lands  constituting  part  of  the  forest  preserve 
is  chargeable  with  knowledge  of  the  want  of  authority  in 
the  gaihe  protector  to  receive  it,  and  the  latter's  assertion 
of  his  right  to  do  so  is  not  a  fraudulent  representation  of 
an  act  for  which  he  can  be  indicted  for  grand  larceny. 
People  V.  Klock,  339. 
7*     Stealing  of  Corporate  Money  by  Agent  and  Trustee 

— ^Penal  Code  §  528,  sub.  2. 

In  order  to  sustain  a  conviction  under  subdivision  2  of 
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§  528  of  the  Penal  Code  providing  that  a  person  having 
custody  of  the  property  of  another  as  bailee,  agent  or 
trustee,  etc.,  who  appropriates  the  same  with  intent  to  de- 
fraud the  true  owner  of  his  property  is  guilty  of  larceny,  it 
is  essential  to  show  an  "  intent  to  deprive  or  defraud  ^^  the 
owner  of  his  property  or  of  its  use.  It  is  not  essential  to 
show  an  intention  by  the  defendant  to  reap  any  personal 
advantage  from  the  taking,  as  the  crime  consists  in  the  in- 
tent to  despoil  the  owner  of  his  property.  People  v.  Bum- 
ham,  192. 
Same — Intent  Essentiai.. 

The  defendant  was  general  counsel  and  vice-president  of 
an  insurance  company.  Several  claims  aggregating  a  large 
sum  of  money  had  been  made  against  the  insurance  com- 
pany by  different  parties,  one  being  a  claim  by  a  former 
employee  for  moneys  claimed  to  have  been  advanced  to  the 
president  of  the  corporation,  a  brother  of  the  defendant. 
This  claimant  asserted  the  validity  of  his  claim  both  as 
against  the  corporation  and  against  its  president  individu- 
ally. The  majority  of  these  claims,  including  the  claim 
against  the  president,  were  being  prosecuted  by  one  at- 
torney. The  defendant,  acting  on  the  direction  of  the  ex- 
ecutive committee  of  the  corporation,  of  which  he  was  not 
a  member,  settled  the  claims  with  money  of  the  corporation 
drawn  under  a  warrant  signed  by  himself  and  a  majority 
of  the  executive  committee. 

Heldj  that  the  defendant  was  not  guilty  under  sub- 
division 2  of  §  528  of  the  Penal  Code  unless  he  used  the 
corporate  moneys  to  pay  a  claim  for  which  the  corporation 
was  not  liable.    Id. 
Sams. 

That  the  fact  that  the  president  of  the  corporation  might 
be  personally  liable  for  one  of  the  claims  paid  did  not  estab- 
lish the  fact  that  the  corporation  itself  was  not  jointly 
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liable,  the  claim  being  also  asserted  against  it,  and  hence 
the  facts  were  insufficient  to  sustain  the  judgment  of  con- 
viction. 

Held,  further,  that  the  evidence  as  a  whole  negatived  the 
criminal  intent  essential  to  conviction  under  the  statute. 

That  a  person  cannot  be  convicted  of  a  prime  without 
proof  of  facts  which  justify  a  conviction,  and  the  exclu- 
sion of  evidence  which  would  have  proved  such  fact  on  the 
objection  of  the  defendant  does  not  justify  an  affirmance  of 
the  conviction. 

10.  Same. 

That  the  exclusion  of  minutes  of  a  meeting  of  the  board 
of  directors  at  which  the  defendant  was  present,  which 
authorized  the  action  taken  by  him  in  settling  the  claims 
was  error,  as  they  were  competent  to  show  that  the  execu- 
tive committee  gave  authority  for  the  settlement  and  to 
show  the  good  faith  of  the  defendant  in  obeying  in- 
structions. 

That  it  was  error  to  admit  entries  in  the  books  of  the 
corporation  with  which  the  defendant  had  nothing  to  do 
and  of  which  he  had  no  knowledge  showing  the  payments 
made  in  settlement  of  the  actions,  for  the  books  of 
the  corporation  are  not  evidence  as  against  an  officer  in  a 
criminal  prosecution  against  him.     Id. 

11.  Same. 

That  it  was  error  to  admit  receipts  given  by  the  defend- 
ant to  a  third  person  for  the  deposit  of  canceled  checks  and 
the  checks  themselves,  which  indicated  that  they  had  been 
passed  to  the  credit  of  the  Superintendent  of  Insurance, 
such  evidence  merely  tending  to  prejudice  the  defendant 
Id. 

12.  Same. 

That  it  was  error  to  charge  in  substance  that  a  conviction 
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could  be  had  upon  proof  that  the  defendant,  as  an  officer  of 
the  corporation,  paid  a  personal  claim  "  asserted  "  against 
another  officer,  for  it  was  also  necessary  to  find  that  the 
claim  was  one  for  which  the  corporation  itself  was  not 
liable.     Id. 

13.  Gband  Larceny — Indictment. 

An  indictment  for  grand  larceny  in  the  first  degree  for 
obtaining  money  by  false  pretenses  need  not  allege  that 
complainant  relied  upon  the  representations  alleged  to  have 
been  made  by  the  defendant,  conviction  may  be  based  upon 
proof  of  an  intention  to  cheat  and  defraud,  and  that  the 
complainant  in  fact  parted  with  her  money  in  reliance  upon 
the  false  representations  alleged  in  the  indictment.  People 
V.  Sattlekau,  378. 

14.  Same. 

When  after  setting  up  the  false  representations  of  the 
defendant  it  is  alleged  that  by  color  and  aid  thereof  the 
defendant  then  and  there  feloniously  and  fraudulently  ob- 
tained the  possession  of  the  complainant's  money  with  in- 
tention to  deprive  and  defraud  her  of  the  same  and  to  ap- 
propriate the  same  to  his  own  use,  it  is  equivalent  to  an  alle- 
gation that  the  complainant  in  parting  with  her  property 
relied  upon  the  false  representations  of  the  defendant.    Id. 

15.  Same. 

In  such  action  the  People  may  allege  and  prove  repre- 
sentations by  the  defendant  as  to  facts  not  then  existing 
in  addition  to  representations  as  to  existing  facts,  if  the 
former  are  part  of  the  res  gestce.    Id.  ' 

16.  Geand  Larceny — First  Degree. 

Evidence  on  the  trial  of  an  indictment  for  grand  lar- 
ceny in  the  first  degree  in  attempting  to  steal  a  scarf  pin 
considered  and  held  not  to  warrant  a  conviction.  People  v. 
Ryan,  286. 
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17.  Same — Trial — Ekroneous  Charge. 

Where  the  defendant  has  not  taken  the  stand  in  his  own 
behalf,  it  is  prejudicial  error  for  the  court  to  point  ont 
that  although  his  refusal  to  testify  does  not  create  a  pre- 
sumption against  him,  it  protects  him  from  all  forms  of 
cross-examination.     Id. 

18.  Grand  Larceny — Second  Degree. 

The  defendant  was  convicted  of  grand  larceny  in  the 
second  degree  for  failing  to  pay  for  or  return  upon  demand 
a  diamond  ring  which  he  had  purchased  on  conditional 
sale.  The  defense  was  that  the  diamond  was  not  of  the 
weight  represented  by  the  complainant,  but  in  this  respect 
the  defendant  was  contradicted  by  the  contract  of  con- 
ditional sale.  It  was  shown  that  he  had  paid  the  first  in- 
stallment by  a  check  which  was  uncoUectable,  and  had  re- 
fused to  return  the  ring  upon  demand.  On  all  the  evi- 
dence, Held,  that  the  judgment  of  conviction  was  right 
and  should  be  affirmed.     People  v.  Gluck,  37. 

19.  Same — Penal.  Code  §  528. 

That  as  the  defendant  did  not  make  the  payment  at  the 
time  the  ring  was  delivered,  nor  return  the  same  when  de- 
manded, he  was  guilty  of  larceny  under  section  528  of 
the  Penal  Code.    Id. 

20.  Same. 

When  a  defendant  in  a  criminal  action  has  offered  him- 
self as  a  witness,  the  prosecution  on  cross-examination  may 
prove  specific  acts  tending  to  discredit  him  or  impeach  his 
moral  character.  Thus,  he  may  be  asked  if  he  had  not  been 
engaged  in  selling  worthless  steamship  tickets  to  poor  im- 
migrants. There  is  a  distinction  between  evidence  of  pre- 
vious arrest,  indictment  or  accusation  of  wrongful  acts, 
and  evidence  of  the  commission  of  the  wrongful  acts  them- 
selves. It  is  only  evidence  of  the  former  character  that  the 
authorities  condemn,  and  it  is  well  settled  that  acts  show- 


Digitized  by 


Googk 


INDEX.  606 

ing  disregard  of  law  and  contempt  of  the  rights  of  others 
may  be  shown  on  cross-examination  to  affect  the  credibility 
of  the  witness  and  impeach  his  moral  character.    Id. 
Patteeson,  p.   J.,  and  Houghton,  J.,  dissented. 

21.  Second  Degkee — ^Evidence. 

On  the  trial  of  an  indictment  for  grand  larceny  in  the 
second  degree  in  stealing  the  plaintiff's  money  during  a 
game  of  dice,  it  is  error  to  admit  in  evidence  ^'  phony 
rolls "  (rolls  of  paper  surrounded  by  a  genuine  bill  to 
simulate  a  roll  of  money)  found  in  the  defendant's  posses- 
sion three  months  after  the  alleged  larceny.  People  v. 
Smilie,  64. 

22.  Same. 

An  objection  to  evidence  connecting  the  "  phony  rolls  " 
with  the  defendants  sufficiently  apprises  the  trial  court  that 
the  objection  will  be  taken  to  the  rolls  and  it  cannot  sub- 
sequently be  maintained  that  no  objection  was  taken.    Id. 

23.  Same. 

Cross-examination  by  district  attorney  criticized.    Id. 

24.  Second  Degree — Obtaining  Goods    by    False    Pre- 

tenses— Written     Statement     to     Commercial 

Agency — Penal  Code  §  544. 
!A  conviction  under  §  544  of  the  Penal  Code  for  larceny 
in  obtaining  goods  by  means  of  written  false  representa- 
tions as  to  solvency,  may  be  based  upon  prior  ^vritten  state- 
ments made  to  a  commercial  agency  and  stated  by  the 
defendant  to  be  true  when  called  to  his  attention  by  a  seller 
at  the  time  of  sale.  Under  such  circumstances  the  state- 
ment as  to  solvency  are  not  oral  and  the  defendant  is  not  ab- 
solved because  his.subsequent  declarations  as  to  the  present 
truth  of  his  former  written  statements  were  not  in  writing. 
People  V.  Levin,  182. 

25.  Obtaining  County  Money  on  False  Warrants. 

As  chapter  277  of  the  laws  of  1900,  empowering  the 
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board  of  supervisors  of  Erie  county  to  take  proceedings  to 
condemn  cemetery  lands  for  a  State  armory,  provides  that 
prior  to  the  removal  of  bodies  from  the  cemetery  awards 
for  land  damages  shall  be  paid  to  the  persons  entitled 
thereto  or  into  court,  and  that  the  moneys  arising  from  the 
sale  of  bonds  remaining  under  the  control  of  the  super- 
visors are  applicable  to  awards  for  the  removal  and  reinter- 
ment of  bodies,  etc.,  a  contract  by  the  supervisors  made  pur- 
suant to  said  act  for  the  removal  and  reinterment  of  bodies 
entitling  the  contractor  to  receive  "  the  amount  of  the  a- 
wards  allowed  *  *  *  in  the  report  heretofore  confirmed 
*  *  *  as  to  the  damages  for  taking  the  lands  and  re- 
moving said  bodies  from  the  North  Street  cemetery,  for 
the  bodies  so  removed  and  reinterred,"  etc.,  should  be  con- 
strued to  mean  that  the  contractor  is  not  entitled  to  re- 
ceive the  land  awards  but  only  the  awards  made  for  the 
removal  and  reinterment  of  bodies.  The  words  "  as  to  the 
damages  for  taking  the  lands  and  removing  the  bodies  from 
the  North  Street  cemetery  "are  mere  words  of  description 
of  the  report  containing  the  awards.    People  v.  Neff,  475. 

26.  Same. 

Evidence  on  the  trial  of  an  indictment  against  the  county 
auditor  of  Erie  county  for  grand  larceny,  first  degree,  in 
entering  into  a  conspiracy  with  members  of  the  board  of 
supervisors  and  others  to  appropriate  moneys  applicable  to 
the  payment  of  awards  on  the  condemnation  of  cemetery 
lands  examined  and  held  sufiicient  to  sustain  a  conviction. 
Id. 

27.  Same — Power  of  Goveenob  to  Appoint  Extkaoedi- 

NAEY  Terms. 
The  provision  of  section  2,  article  6  of  the  State  Con- 
stitution empowering  justices  of  the  Appellate  Division  to 
fix  the  times  and  places  for  holding  Special  Terms  and  to 
assign  the  justices  in  the  departments  to  hold  such  terms 
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is  not  exclusive,  and  the  Governor  has  power  to  appoint 
extraordinary  terms  of  the  Supreme  Court.  Section  234 
of  the  Code  of  Civil  Procedure,  authorizing  the  Governor 
to  appoint  extraordinary  terms  of  the  Supreme  Court,  is 
not  unconstitutional.  Id. 

28.  Same — ^Failube  to  Fixe    Order    Changing    Venue. 

Power  of  Court  to  Discharge  Jury — Code  Civ. 

Pro.  Secs.  1042-1043. 
When  after  the  jury  is  impaneled  and  sworn  in  a  prose- 
cution for  grand  larceny,  the  defendant's  attorney  objects 
to  the  jurisdiction  of  the  court  because  an  order  charging 
the  place  of  trial  had  not  been  entered  in  the  clerk's  office 
as  required  by  sections  351  and  353  of  the  Code  of  Crim- 
inal Procedure,  the  court  may  discharge  the  jury  and  im- 
panel another ;  nor  can  it  be  maintained  under  the  circum- 
stances that  there  was  a  drawing  of  a  new  panel  without 
observing  the  provisions  of  sections  1042  and  1043  of  the 
Code  of  Civil  Procedure.    Id. 

29.  Same — When  Defendant  not  Twice  in  Jeopardy. 

Under  such  circumstances  the  proceedings  before  the  first 
jury  are  not  an  independent  trial  so  that  on  the  discharge 
of  that  jury  the  defendant  is  protected  from  further  prose- 
cution under  the  constitutional  guaranty  that  no  persons 
shall  be  twice  put  in  jeopardy  for  the  same  offense.    Id. 

30.  Same — Acts  Constituting  Grand  Larceny. 

A  county  auditor  who  in  conspiracy  with  others  issues 
fraudulent  warrants  to  obtain  possession  of  county  moneys 
is  guilty  of  grand  larceny,  first  degree,  and  not  merely  of 
the  offense  of  obtaining  money  under  false  pretenses.  This 
was  the  rule  both  prior  and  subsequent  to  the  enactment  of 
the  Code  of  Civil  Procedure.    Id. 

31.  Same — No  Title  to  Money  Wrongfully  Obtained. 

A  payment  of  county  moneys  by  the  county  treasurer 
upon  false  warrants  without  knowledge  or  participation  in 
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the  fraud  does  not  give  title  or  right  to  possession  to  the 
person  who  so  wrongfully  obtains  it.    Id. 
RoBSON,  J.,  dissenting. 

HABEAS  CORPUS. 

1.  Arrest  for  Petit  Larceny  after  FAn-URB  to  Indict 

FOR  Grand  Larceny. 

When  the  grand  jury  fails  to  indict  for  grand  larceny 
and  directs  that  the  accused  be  tried  at  Special  Sessions 
in  the  city  of  New  York  for  petit  larceny,  which  prose- 
cution is  begun  on  information  by  the  district  attorney,  a 
detention  on  a  commitment  by  the  judges  of  the  Special 
Sessions  is  not  illegal  upon  the  theory  that  the  accused  was 
deprived  of  his  right  to  a  jury  trial.  Peo.  ex  rel.  Burns  v. 
Flaherty,  223. 

2.  Same. 

The  fact  that  the  grand  jury  fails  to  indict  a  defendant 
for  grand  larceny  is  not  a  bar  to  a  prosecution  for  petit 
larceny.     Id. 

3.  Jurisdiction — Court  of  Special  Sessions. 

The  court  of  Special  Sessions  of  the  City  of  New  York 
has  jurisdiction  of  petit  larceny.     Id. 

4.  Same — Charter  of  New  York  §  1410. 

§  1410  of  the  charter  of  New  York  dispensing  with  jury 
trial  in  the  Court  of  Special  Sessions  is  constitutional.    Id. 

5.  Warrant  of  Commitment — Code  Crim.  Pro.  §  486. 

The  warrant  of  commitment  of  one  convicted  of  crime, 
except  in  capital  cases  need  not  be  signed  by  the  judge  or 
justice  who  pronounced  judgment  or  by  a  clerk  of  the 
court.  Under  §  486  of  the  Code  of  Criminal  Procedure 
a  certified  copy  of  the  judgment  as  entered  on  the  minutes 
is  sufficient  warrant  for  the  execution  of  jurgment.  Peo. 
ex  rel  Dauchy  v.  Pitts,  75. 

See  Requisition,  2. 
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HOMICIDE. 

1.  Indictment — Manslaughter — Culpable  Negligence. 

To  render  a  person  criminally  liable  for  the  fatal  con- 
sequences of  the  malperformance  or  nonperformance  of 
duty,  the  duty  must  have  been  a  plain  one  which  he  was 
bound  by  law  or  contract  to  perform  personally.  People 
V.  Smith,  403. 

2.  Same — Penal  Code  195. 

The  statute  (Penal  Code,  §  195),  making  a  person  who 
occasions  the  death  of  a  human  being  by  any  act  of  negli- 
gence or  misconduct  in  the  use  or  management  of  any 
machine  intrusted  to  his  care  or  under  his  control  guilty 
of  manslaughter,  is  simply  a  codification  of  the  common  law 
on  the  subject.    Id. 

3.  Same — Code  Criminal  Procedure. 

Where  an  indictment  under  said  section,  after  setting 
forth  that  at  a  certain  point  on  the  track  of  a  certain  rail- 
road corporation  there  was  a  curve  around  which  said 
corporation  ran  a  certain  train  drawn  by  certain  engines 
controlled  by  an  employee  of  the  said  corporation  known  as 
a  locomotive  engineer,  charges  that  on  a  day  named  the 
defendant  as  vice-president  and  general  manager  of  the 
corporation  had  charge  of  the  maintenance  of  its  tracks 
and  roadbed,  the  operation  of  the  train  drawn  by  said  en- 
gines and  the  employment  and  instruction  of  the  engineer 
governing  and  controlling  the  engine  of  the  said  train  afore- 
said, that  it  was  his  duty,  as  such  officer  and  general  man- 
ager, to  ascertain  at  what  speed  it  was  safe  for  said  train 
to  pass  around  said  curve  and  to  use  and  exercise  all  means 
within  his  power  to  prevent  said  train  from  passing  around 
said  curve  at  a  speed  faster  than  was  safe  and  to  place  said 
train  under  the  control  of  a  locomotive  engineer  properly 
trained  and  experienced  and  competent  to  run  said  train 
89 


Digitized  by 


Googk 


610  INDEX. 

with  safety  around  said  curve,  but  that  defendant,  knowing 
the  facts  and  his  duty,  wholly  omitted  to  ascertain  at  what 
speed  it  \vas  safe  for  said  train  to  pass  around  said  curve 
or  use  any  measures  to  prevent  excessive  and  unsafe  speed 
and  placed  the  train  under  the  control  of  a  locomotive  en- 
gineer not  properly  trained  and  not  experienced  and  not 
competent  to  run  the  train  with  safety  around  said  curve 
and  that  by  reason  of  the  culpable  negligence  of  the  de- 
fendant the  train  was  run  at  a  dangerous  speed  and  left  the 
rails  and  wa3  wrecked,  thereby  causing  the  death  of  one 
H.,  a  passenger^  the  indictment  is  sufficient  under  section 
275  of  the  Code  of  Criminal  Procedure.    Id. 

HUSBAND  AND  WIFE. 

Desertion  of  Wife — Charter  of  City  of  New  York  §  685. 
Although  §  685  of  the  charter  of  City  of  New  York, 
authorizing  an  action  against  persons  who  desert  wife  or 
children  a^  disorderly  persons  is  designed  to  prevent  the 
persons  deserted  from  becoming  a  public  charge,  a  convic- 
tion may  be  had  although  the  deserted  wife  admits  that 
she  will  not  live  with  her  husband  by  reason  of  his  infecting 
her  with  a  venereal  disease.  Peo.  ex  rel.  Palminteri  v. 
Palminteri,  144. 

INCEST. 

1.  Incest — Appeal. 

When  the  case  has  been  tried  and  submitted  without  ob- 
jection as  one  for  incest,  the  defendant  cannot  on  appeal 
contend  that  the  qrime  proved  was  rape  which  merged  the 
lesser  crime. 

2.  Same — Confession  of  Defendant,  Admissible. 

On  the  trial  of  indictment  for  incest,  confessions  made 
by  the  defendant  as  to  his  immoral  relations  with  the  com- 
plainant leading  up  to  the  crime  in  question  are  admissible. 
People  V.  Block,  376. 
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INDECENT  PUBLICATIONS. 

IiTDBCBNT  Publications — Penal  Code  §  317. 

The  word  indecent  as  used  in  §  317  of  the  Penal  Code, 
relates  to  obscene  points  or  publications.  It  is  not  an 
attempt  to  regulate  manners  but  it  is  a  declaration  of  the 
penalties  to  be  imposed  upon  the  various  phases  of  the  crime 
of  obscenity.  A  publication  therefore,  attacking  a  body  of 
Christian  clergymen,  although  vile,  scurrilous  and  repre- 
hensible is  not  indecent  unless  it  is  lewd,  lascivious,  sala- 
cious or  obscene  and  has  a  tendency  to  excite  lustful  and 
lecherous  desire.    People  v.  Eastman,  243. 

INDICTMENT. 

Time  and  Place  op  Prosecution^  Code  Cbim.  Peo.  Sec.  143. 

The^  provision  of  Section  143  of  the  Code  of  Criminal 
Procedure  limiting  the  time  for  finding  indictments,  that 
"  no  time  during  which  the  defendant  is  not  an  inhabitant 
of  or  usually  resident  within,  the  state,  or  usually  in  per- 
sonal attendance  upon  business  or  employment  within  the 
state  is  a  part  of  the  limitation  "  applies  to  cases  where  the 
defendant  was  in  the  state  when  the  crime  was  committed. 
People  V.  Sewell,  444. 

See  Grand  Larceny  13.  Manslaughter  6.  Homo- 
GiDE  3.    Murder  16. 

JURISDICTION. 

1.     Trial — Sentence. 

The  court  in  a  criminal  action  is  without  power  to  re* 
vokea  sentence  lawfully  imposed  and  partly  executed  by 
the  commencement  of  defendant's  imprisonment  there- 
under for  the  purpose  of  imposing  a  heavier  sentence.  Peo- 
ple v.  Sullivan,  153. 
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2.     Paeticulae  Courts — Coubts  of  Special  Sessions. 

A  court  of  Special  Sessions  is  without  jurisdiction  to 
impose  a  fine  of  more  than  fifty  dollars  for  operating  an 
automobile  upon  a  public  highway  at  a  rate  of  speed  greater 
than  one  mile  in  three  minutes. 

Upon  appeal  from  the  judgment  of  conviction,  in  such 
a  case,  where  a  fine  of  one  hundred  dollars  was  imposed,  the 
County  Court  cannot  remit  the  record  to  the  court  below 
for  the  correction  of  the  error  by  the  imposition  of  a  fine 
within  the  jurisdiction  of  the  court  but  must  reverse  the 
judgment  and  declare  it  null  and  void.  People  v.  DeGraaf, 
496. 

See  CoKONEB,  2.    Requisition. 

LIQUOR  TAX  LAW. 

1.  Peoximity  of  State  Hospital. 

The  provisions  of  the  Liquor  Tax  Law  that  traffic  in 
liquor  shall  not  be  permitted  within  a  half  mile  of  any 
building,  premises  or  lands  occupied  as  a  State  hospital  are 
to  be  construed  liberally  in  favor  of  the  institution  for 
whose  protection  they  were  intended  and  render  such  traf- 
fic unlawful  within  the  specified  distance  from  contiguous 
lands  held  by  and  belonging  to  a  State  hospital  and  culti- 
vated for  garden  truck.  Matter  of  Clement  in  re  Brady, 
190. 

A  person  engaged  in  liquor  traffic  has  no  vested  rights  in 
it  that  cannot  be  controlled  or  prohibited  by  the  police 
power  of  the  State.     Id. 

2.  Slot  Machine — Use  By  Cotenant. 

Where  it  appeared  that  defendant  was  the  lessee  of  a 
single  room  in  a  building;  that  an  adjoining  room  contain- 
ing a  slot  machine  was  leased  by  another  person  in  no  way 
connected  with  the  defendant  in  business  and  that  defend- 
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ant  had  complained  to  the  owner  of  the  slot  machine  and 
to  the  landlord  asking  that  it  be  removed,  Held,  that  the 
defendant's  certificate  should  not  be  revoked;  but  that  the 
decision  must  not  be  taken  as  a  precedent  where  the  cir- 
cumstances are  similar  but  where  there  is  no  evidence  of 
connivance  and  collusion  between  the  parties  to  carry  on 
gambling.    Matter  of  Clement  in  re  Ulinski,  115. 

MANDAMUS. 

To  destroy  photographs  and  measurements  of  prisoner  . 
will  not  be  granted.    Peo.  ex  rel  Oow  v.  Bingham^  559. 

MANSLAUGHTER. 

i.     FiBST  Degree — Evidence  of  Good  Chaeacteb. 

On  the  trial  of  an  indictment  for  manslaughter,  the  de- 
fendant may  show  that  he  had  the  reputation  of  having 
a  quiet  peaceable  disposition,  and  it  is  not  necessary  to 
show  his  general  reputation.    People  v.  Van  Gaasbeck,  70. 

2.  Same. 

One  accused  of  crime  may  show  that  his  reputation 
among  people  who  know  him  best  is  such  as  rendered  it 
improbable  that  he  would  be  guilty  of  the  crime  charged. 

3.  Same. 

As  evidence  of  good  character,  standing  alone,  may  cre- 
ate a  reasonable  doubt  of  guilt,  the  exclusion  of  such  evi- 
dence is  reversible  error. 

4.  FiKST  Degree — Evidence. 

Manslaughter,  first  degree.  The  defendant  was  indicted 
for  causing  the  death  of  his  wife  by  kicking  and  beating 
her,  whereby  peritonitis  of  the  abdomen  set  in,  thereafter 
causing  her  death.  Evidence  examined  and  judgment  of 
conviction  affirmed.     People  v.  Stacy,  215. 
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5.  Same — ^Dying  Declabations. 

When  it  appears  that  after  the  assault  the  person  injured 
became  ill  with  peritonitis,  lost  hope  of  recovery,  disposed 
of  the  custody  of  her  child  in  expectation  of  approaching 
death,  and  received  the  last  rites  of  the  church  in  the  be- 
lief that  death  was  imminent,  declarations  made  within  a 
fraction  of  the  day  on  which  she  died,  stating  the  manner^ 
in  which  her  injuries  were  received  and  detailing  the  as- 
sault by  the  defendant,  are  admissible  against  him.  The 
declarations  are  not  rendered  inadmissible  by  reason  of  the 
fact  that  the  attending  physician  held  out  some  hope  of 
recovery.  It  is  for  the  court  to  determine  from  all  the  cir- 
cumstances of  the  case  whether  such  declarations  were 
made  imder  the  conviction  of  imminent  death.    Id. 

6.  Same — Indictment — Penal  Code  §  189. 

Although  to  constitute  manslaughter  in  the  first  degree 
the  assault  must  be  made  '*  by  a  person  engaged  in  com- 
mitting or  attempting  to  commit  a  misdemeanor  affecting 
the  person  or  property  either  of  the  person  killed  or  of  an- 
other," as  stated  in  subdivision  1  of  §  189  of  the  Penal 
Code,  the  indictment  need  not  necessarily  charge  that  the 
defendant  was  engaged  in  committing  a  misdemeanor  if  the 
facts  alleged  show  that  he  was  engaged  either  in  the  com- 
mission of  a  felony  or  a  misdemeanor.  Thus,  an  allega- 
tion that  the  defendant  did  unlawfully  and  feloniously,  but 
without  design  to  kill,  with  his  fists  and  feet,  assault,  strike 
and  kick  the  decedent  upon  her  abdomen  and  side,  thereby 
inflicting  a  mortal  wound  and  injuries  from  the  effects  of 
which  she  soon  thereafter  died,  is  sufficient,  for  such  acts 
are  either  a  felony  or  a  misdemeanor,  and  it  is  not  neces- 
sary to  allege  the  conclusion  in  addition.    Id. 

MEASURING  PRISONER. 

See  Evidence,  11. 
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MISDEMEANOR 

1.  Pbnai,  Codb — Sections  364,  438  and  438a. 

When  on  the  trial  of  an  indictment  for  a  violation  of 
sections  364,  438  and  438a  of  the  Penal  Code  by  selling 
water  which  was  not  Poland  spring  water  in  bottles  bear- 
ing that  label,  the  defendant  in  his  own  behalf  has  testified 
that  he  did  not  have  any  clerk  whom  he  directed  to  sell 
water  other  than  Poland  water  out  of  Poland  water  bottles, 
it  is  not  error  to  allow  the  defendant's  clerk  to  contra- 
dict that  statement.  Such  testimony  is  admissible  not  only 
to  contradict  the  defendant,  but  as  bearing  upon  his  in- 
tent and  rebutting  any  claim  of  mistake  or  accident  Peo- 
ple V.  Blake,  428. 

2.  Same — Statute  op  Limitations — Indictment. 

The  Statute  of  Limitations  requiring  an  indictment  for 
a  misdemeanor  to  be  presented  to  the  grand  jury  within 
two  years  after  the  commission  of  the  crime  may  be  waived 
by  a  failure  to  take  the  specific  objection  at  trial.    Id. 

3.  Same. 

Motions  in  arrest  of  judgment  or  to  set  aside  a  verdict  as 
against  the  evidence  and  the  weight  of  evidence  or  for  a 
new  trial  upon  the  minutes  do  not  raise  the  objection  that 
the  Statute  of  Limitations  has  run.    Id. 
-4.     Same. 

(Per  Patterson,  P.  J.)  :  Although  an  indictment  for 
a  misdemeanor  has  not  been  found  within  two  years,  there  is 
a  presumption  nevertheless  that  the  court  has  jurisdiction, 
and  the  burden  is  upon  the  defendant  to  show  that  the  delay 
w^as  not  caused  by  his  absence  from  the  State,  such  period 
heii^  deducted  from  the  time  of  the  statute  by  virtue  of 
section  143  of  the  Code  of  Criminal  Procedure. 

Lambert  and  Houghton,  JJ.,  dissented,  with  opinion. 


Digitized  by 


Googk 


«16  INDEX. 

MURDER 

1.  Sufficiency  of  Evidence. 

The  evidence  upon  the  trial  of  a  defendant  indicted  for 
murder  examined  and  held  sufficient  to  sustain  a  verdict 
convicting  the  defendant  of  the  crime  of  murder  in  the  first 
degree.    People  v.  Bonier,  263. 

2.  Venue — When  Facts  Insufficient  to  Sustain  Motion 

FOB  Change  of  place  of  Tkial  of  a  Defendant 
Charged  with  the  Crime  of  Murder. 
Where  it  appears  from  the  record  upon  an  appeal  from  an 
order  denying  the  motion  of  a  defendant  charged  with  a 
brutal  and  atrocious  murder,  for  a  change  of  venue,  upon 
the  ground  that  a  fair  and  impartial  trial  could  not  be  had 
in  the  county  where  the  indictment  was  found,  that  only 
eighty-four  talesmen  were  examined  in  obtaining  a  jury  and 
that  the  defendant  interposed  only  sixteen  peremptory 
challenges,  although  under  the  statute  he  was  entitled  to 
thirty,  it  cannot  be  held  that  there  was  such  a  violent 
prejudice  against  the  defendant,  that  the  presumption 
of  innocence  to  which  he  was  entitled  had  been  converted 
into  a  universal  presumption  of  guilt  whereby  it  was 
impossible  to  obtain  a  fair  and  impartial  jury  before 
whom  the  defendant  could  be  tried.  People  v.  Bonier, 
263. 

3.  Evidence — Admission  in  Evidence  of  ELoimer  Found 
Near  Bodies  of  the  Victims  of  the  Homicide  Not 
Erroneous. 

It  is  not  reversible  error  to  receive  in  evidence,  upon  the 
trial  of  such  defendant,  a  hammer  found  in  a  shed  in  which* 
the  bodies  of  the  victims  were  found  and  in  close  proximity 
thereto,  where  it  appears  that  the  heads  of  the  victims  had 
been  crushed  in  by  some  blunt  instrument  and  the  hammer 
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was  just  such  an  instrument  as  might  have  been  used  to 
crush  a  human  skull  and,  in  addition,  it  was  stained  with 
human  blood  and  had  attached  to  it  white  human  hairs, 
especially  where,  even  if  the  hammer  had  not  been  received 
in  evidence,  the  proof  of  the  defendant's  guilt  would  still 
be  overwhelming  and  conclusive.    People  v.  Bonier,  263. 

4.  Rebuttal — When  Evidence  Tending  to  Contradict 

Testimony  Favorable  to  Defendant  Is  Properly 

Received. 

Where  there  is  evidence,  upon  the  trial  of  such  defendant, 
that  the  motive  for  his  committing  the  crime,  was  his  desire 
to  obtain  the  real  property  of  his  victims  without  having  the 
money  to  purchase  it  and  by  means  of  forged  deeds  purport- 
ing to  convey  the  property  to  him,  it  is  not  reversible  error 
to  receive  evidence  that  the  defendant  had  permitted  his 
invalid  wife  to  become  a  patient  at  the  county  hospital  as  a 
public  charge,  ofFered  in  rebuttal  of  testimony,  introduced 
by  the  defendant,  tending  to  show  that  he  had  been  in 
possession  of  means  with  which  he  might  have  purchased 
the  property ;  even  if  this  evidence  were  regarded  as  some- 
what remote,  that  would  simply  affect  its  weight  and  not 
its  competency.     Id. 

5.  Sufficiency  of  Evidence. 

The  evidence  upon  the  trial  of  a  defendant,  indicted  for 
murder,  examined  and  held  sufficient  to  sustain  a  verdict 
convicting  him  of  murder  in  the  first  degree.  People 
V.  Ciardi,  78. 

6.  Sufficiency    of    Evidence — ^Appeal    for    Clemency 

Cannot  Be  Considered  by  the  Court  of  Appeals — 
Application  Must  Be  Made  to  the  Governor. 
Where,  upon  the  trial  of  a  defendant  indicted  for  mur- 
der, there  is  evidence  sufficient  to  sustain  a  verdict  convict- 
ing the  defendant  of  murder  in  the  first  degree,  the  judg- 
ment of  convction  must  be  affirmed ;  the  fact  that  there  are 
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circumstances  in  the  case  which  tend  to  lessen  the  moral 
guilt  of  the  defendant  and  should  relieve  him  from  suffer- 
ing the  extreme  penalty  of  the  law,  cannot  be  taken  into 
consideration  by  the  Court  of  Appeals ;  such  facts  and  cir- 
cumstances must  be  submitted,  on  an  appeal  for  clemency, 
to  the  governor  of  the  state,  to  whose  judgment,  under  the 
Constitution  and  the  law,  the  whole  subject  is  confided. 
People  V.  Broncado,  84. 

7.  SUFFICIETTCY   OF   EVIDENCE. 

The  proceedings  and  evidence  upon  the  trial  of  a  de- 
fendant indicted  for  murder  examined  and  held  that  the 
defendant  had  a  fair  and  impartial  trial  and  that  the  evi- 
dence was  sufficient  to  sustain  and  justify  a  verdict  of  mur- 
der in  the  first  degree.    People  v.  Nelson,  278. 

8.  Must  be  Evidence  of  Intent  to  Kill. 

The  rule  that  the  law  presumes  a  person  to  intend  the 
natural  consequences  of  his  own  act  applies  only  to  trials 
for  murder  when  the  assault  which  resulted  in  death  was 
committed  with  a  murderous  weapon,  or  was  of  such  a  na- 
ture that  death  would  be  its  probable  and  natural  result 
People  V.  Dinser,  500. 

9.  Same. 

Proof  that  a  defendant  while  intoxicated  brutally  beat 
with  his  hand  an  illegitimate  child  of  his  paramour  so  that 
it  died  is  insufficient  to  show  an  intent  to  kill. 

10.  Second  Degree — Evidence. 

When  the  defendant  who  is  the  only  living  eye-witness 
to  the  murder  takes  the  stand  in  his  own  behalf  and  testi- 
fies untruthfully,  the  evidence  adduced  by  the  People  should 
be  taken  most  strongly  against  it.    People  v.  Ferone,  290. 

11.  Same. 

Admission  of  confession  by  defendant  sustained.    Id. 
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12.  Same. 

Conversations  between  defendant  and  the  mother  of  his 
wife  whom  he  shot,  as  well  as  conversations  between  the  de- 
cedent and  heT  mother  which  took  place  before  the  homicide 
are  properly  excluded  being  hearsay  and  no  part  of  the 
res  gestcB.    Id. 

13.  Reasonable  Doubt. 

Upon  the  trial  of  an  indictment  for  murder  in  the  first 
degree,  in  which  the  death  of  the  deceased  was  established 
by  direct  evidence,  and  in  which  the  issues  were  whether 
the  wound  was  inflicted  intentionally  by  the  defendant  or 
by  accident,  and  if  by  his  hand,  whether  it  was  in  self- 
defense,  a  refusal  to  charge,  upon  the  ground  that  the  word 
"reasonable"  was  omitted,  "that  unless  the  evidence  on 
both  sides  as  a  whole  excludes  every  hypothesis  except  that 
of  guilt,  the  defendant  may  be  acquitted,"  is  not  erroneous. 
1.  Because  the  request  called  for  an  absolute  certainty,  in 
the  exclusion  of  any  hypothesis  except  that  of  guilt,  while 
the  law  requires  only  a  reasonable  and  moral  certainty.  2. 
Even  in  a  case  depending  wholly  upon  circumstantial  evi- 
dence the  request  was  improper,  and  in  this  case  was  in- 
appropriate to  the  facts  proved.    People  v.  Bonifacio,  527. 

14.  Circumstantial  Evidence. 

A  defendant  indicted  for  a  homicide  may  be  foimd  guilty 
upon  evidence  which  is  wholly  circumstantial,  and  where 
it  appears  upon  a  review  of  such  evidence,  that  the  uncon- 
tradicted and  unexplained  facts  and  circumstances,  proved 
upon  the  trial,  not  only  establish  the  existence  of  a 
powerful  motive  for  the  commission  of  the  crime  by  the 
defendant,  but  form  so  complete  and  strong  a  chain  of  evi- 
dence as  to  exclude,  beyond  a  rearonable  doubt,  every  hy- 
pothesis save  that  of  defendant's  guilt,  a  verdict  convicting 
him  of  murder  in  the  first  degree  will  be  sustained.  Peo- 
ple V.  Sexton,  9. 
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15.  Trial — Cboss  Examination   by   Pbosecution   op   its 

Own  Witness. 

While  it  is  the  general  rule  that  a  party  may  not  impeach 
his  own  witnesses,  it  is  not  erroneous  for  the  trial  court,  in 
the  exercise  of  his  judicial  discretion,  to  permit  the  dis- 
trict attorney,  in  examining  hostile  and  unwilling  witnesses 
for  the  prosecution — the  wife  and  daughter  of  a  defendant 
indicted  for  a  homicide — ^to  ply  them  with  leading  ques- 
tions and  even  cross-examine  them,  in  order  that  the  whole 
of  the  truth  may  be  elicited,  especially  where  such  witnesses 
contradicted  none  of  their  earlier  statements  tending  to 
favor  the  defendant,  but  simply  reiterated  them.    Id. 

16.  Indictment — When  Denial  of  Motion  to  Dismiss 

Not  Erkoneous — Legality  and  Sufficiency  of  Evi- 
dence Upon  Which  Indictment  Is  •  Found — Code 
Ceim.  Pro.  §  313. 

A  motion  to  dismiss  an  indictment  may  be  made  in  any 
case  where  it  is  claimed  that  the  legal  evidence  received  by 
a  grand  jury  is  insufficient  to  support  an  indictment,  or 
that  illegal  evidence  is  the  sole  basis  therefor,  for  this  is  a 
constitutional  right  notwithstanding  the  provisions  of  sec- 
ton  313  of  the  Code  of  Criminal  Procedure  to  the  contrary ; 
and  the  right  to  make  such  a  motion  implies  the  right  to 
have  an  adverse  decision  reviewed  by  the  Court  of  Appeals 
upon  an  appeal  from  a  judgment  of  conviction  in  a  capital 
case ;  but  where  the  moving  aflSdavits  are  vague  and  unsatis- 
factory and  the  court's  attention  is  directed  to  no  illegal 
evidence  that  was  presented  to  the  grand  jury,  and  the  gen- 
eral charge  that  the  evidence  was  insufficient  is  supported 
by  no  direct  or  definite  statements,  a  denial  of  the  motion 
upon  the  grounds  that  the  evidence  was  sufficient  to  sus- 
tain the  indictment,  and  that  none  of  the  evidence  was  il- 
legal, will  be  sustained.     Id. 

17.  Reception,  by  Grand  Juby,  op  the  Unswobn  Testi- 
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MONY  OF  Infants  under  Twelve  Years  of  Age — 
When  Examination  as  to  Intelligence  of  such  Wit- 
nesses BY  Grand  Jury  Is  Sufficient  Compliance 
WITH  Law — Code  Crim.  Pro.  §  392. 
The  fact  that  two  of  the  witnesses,  who  were  examined 
before  the  grand  jury,  were  children  under  the  age  of 
twelve  years,  although  they  were  neither  sworn  nor  exam- 
ined as  to  their  intelligence,  pursuant  to  the  statute  (Code 
Crim.  Pro.  §  392),  by  the  justice  who  presided  at  the  term 
during  which  the  defendant  was  indicted,  does  not  affect 
the  validity  of  the  indictment,  where  the  justice,  before 
whom  a  motion  to  dismiss  was  made,  and  who  examined  the 
minutes  of  the  grand  jury  decided  that  there  was  suflScient 
other  evidence  to  sustain  the  indictment ;  but  where  it  ap- 
pears from  the  affidavit  of  the  district  attorney,  upon  the 
motion  to  dismiss  the  indictment,  that  the  statute  was  liter- 
ally complied  with  in  the  examination  of  the  children  before 
and  by  the  grand  jury,  such  examination  is  a  sufficient  com- 
pliance with  the  statute,  since  a  grand  jury,  although  a  part 
of  the  court,  with  which  it  is  convened,  is  a  distinct  body 
clothed  with  authority  to  conduct  the  examination  of  wit- 
nesses in  any  way  that  does  not  conflict  with  established 
legal  rules;  and,  as  the  statute  (Code  Crim.  Pro.  §  392) 
authorizing  the  unsworn  testimony  of  children  under  twelve 
years  of  age  is  not  in  derogation  of  any  constitutional  right 
of  a  citizen,  the  grand  jury  has  the  power  to  determine  for 
itself  the  qualifications  of  such  witnesses  so  long  as  there  is 
due  observance  of  the  statutory  safeguards  enjoined  upon 
other  tribunals  in  similar  circumstances.    Id. 

NEW  TKIAL. 

1.     Newly  Discovered  Evidence — Code   Crim.   Pro.    §§ 
465-7. 
A  motion  for  a  new  trial  upon  the  ground  of  newly  dis- 
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covered  evidence  in  support  of  an  alibi  will  Qot  be  granted 
where  auch  evidence  is  merely  cumulative.  People  v.  Way, 
147, 

2,  Same. 

Where  defendant  on  such  a  motion  does  not  all^e  that 
the  newly  discovered  witnesses  upon  the  occasion  of  the 
assault  for  which  he  wa^  convicted,  discloses  no  effort  to 
find  them,  at  the  trial,  and  it  does  not  appear  that  they 
would  testify  if  a  new  trial  were  granted  and  defendant 
was  positively  identified  by  witnesses  at  the  trial,  the 
motion  will  be  denied.    Id. 

3,  Same. 

A  new  trial  will  not  be  granted  because  of  defendant's  at- 
tempt to  discredit  a  witness  whose  motives  are  ummpeached 
and  not  even  questioned  and  whose  credibility  is  attacked 
only  by  hearsay.    Id. 

4,  Newly  Discovered  Evidence — Cumulative  in  its  Chae- 

APTEB. 

Application  for  new  trial  on  newly  discovered  evidence, 
refused  for  failure  to  explain  why  it  was  not  produced  on 
trial,  for  laches,  and  on  the  ground  that  the  evidence  was 
cumulative.    People  v.  Bonifacio,  122. 

NOTES. 

Admissibility  of   Dying   Declaration    in    Ci^miiiiil 

ProsecutioQ,  897 

Indecent  or  obscene  Print  or  Publication, 255 

New  Trial,  on  Newly.  Discovered  ^E^yi^ence, 127 

Power  of  Court  to  reverse  Sentence,   165 

Practicing  Medicine  within  Statute, 236 

RequisitipO) 518. 

Threatening  Letters — Blackmail, 4 

Urgipg.or  Coercing  Jury,  to  agriee, 49 
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PERJURY. 

1.   SUBETY  ON  BAIL  BOND CoDE  CeIM.  PeO.  §§  569,  572, 

673. 

A  surety  on  a  bail  bond  who  falsely  states  in  his  affidavit 
of  qualification  and  on  his  examination  under  oath  be- 
fore the  magistrate  that  he  owns  specific  real  estate  of  a 
certain  value  is  guilty  of  perjury. 

The  sufficiency  of  k  surety  is  a  subject  of  judicial  inquiry 
and  the  false  statements  aforesaid  are  material  to  the  issue. 
People  V.  Davis,  573. 

See  FoROEBY^  9. 

PETIT  LARCENY. 

!JoiNT  Conviction. 

Two  defendants  were  tried  together  for  petit  larceny. 
Only  one  defendant  was  shown  to  be  present  when  the 
goods,  consisting  of  shoes,  were  stolen,  but  afterwards  they 
were  found  in  the  possession  of  both  defendants.  One  de- 
fendant, when  asked  by  the  police  officer  where  he  got  the 
shoes,  stated  that  he  was  told  by  the  other  defendant  that 
if  he  came  to  his  house  he  could  get  a  cheap  pair  of  shoes, 
which  statement  was  confirmed  by  the  other  as  true. 

Held,  that  the  evidence  was  sufficient  to  sustain  a  joint 
conviction.    People  v.  Eipp,  447. 

PHOTOGRAPHING  PRISONER. 

See  Evidence,  11,  13. 

PHYSICIAN. 

See  Abobtion,  3.    Pbactioing  Medigins,  1-6. 
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PRACTICING  MEDICINE. 

1.  Public  Health  Law  §  153 — Burden  of  Proof. 

The  burden  is  upon  one  charged  with  practicing  medicine 
without  a  license  to  show  that  he  has  been  duly  licensed  or 
comes  within  the  exemptions  provided  by  the  statute.  He 
must  prove  either  registration^  or  license  to  practice.  Peo- 
ple V.  Somme,  226. 

2.  Same. 

The  clause  in  §  153  of  the  Public  Health  Law  prohibi- 
ting the  practice  of  medicine  "  without  having  legally  re- 
ceived the  medical  degree  *'  should  be  construed  to  prohibit 
practice  without  having  received  a  medical  degree  which 
legally  entitles  the  holder  to  practice.  Hence,  a  degree 
conferred  in  a  foreign  State,  but  not  recognized  by  the 
Board  of  Regents,  does  not  entitle  one  to  practice  medicine. 
Id. 

3.  Same. 

No  person  is  a  legal  practitioner  of  medicine  in  this 
State  unless  he  comes  within  one  of  three  classes;  first, 
those  who  registered  diplomas  prior  to  1890;  second,  those 
who  registered  licenses  since  1890 ;  and,  third,  those  who  re- 
ceived certificates  from  the  censors  of  medical  societies 
under  chapter  436  of  the  Laws  of  1874.    Id. 

4.  Same. 

One  who  prefixes  "  Dr."  to  his  name,  and  performs 
operations  for  money,  and  advertises  as  a  specialist  for 
chronic  difficult  diseases,  etc.,  without  being  licensed  to 
practice  in  this  State,  is  properly  convicted  of  a  violation 
of  §  153  of  the  Public  Health  Law.    Id. 

Ingraham,  J.,  dissented,  with  opinion 

5.  Unauthorized  practice  of  Medicine. 

The  court  will  not  apply  any  hard  and  fast  rule  in  de- 
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termining  what  acts  constitute  practice  of  medicine  with- 
out authorization  and  registration  contrary  to  the  statute. 
People  V.  Christian,  677. 

^L^';•  See  Abortion,  2,  3. 

ce  :  PUBLIC  NUISANCE. 

House  fob  Aboetion — ^Penal  Code  §§  385,  387,  294. 

It  is  a  nuisance  for  a  person  by  public  advertisement  to 
write  and  receive  persons  in  a  house  for  the  purpose  of 
abortion  and  a  conviction  may  be  had  under  §§  385,  387  of 
the  Penal  Code,  although  the  crime  of  abortion  is  governed 
by  §  294  of  that  Code.  Maintaining  such  an  institution 
is  an  offense  against  public  decency,  apart  from  the  crime 
of  abortion.     People  v.  Hoffman,  140. 

REQUISITIONS^ 

1.    Powers  of  Governor  of  Porto  Bioo. 

Although  Porto  Bico  is  not  a  territory  of  the  United 
States  within  the  revenue  clauses  of  the  Constitution,  it 
possesses  most  of  the  attributes  of  a  territory,  and  the  gov- 
ernor thereof  has  the  same  power  as  that  possessed  by  the 
governor  of  any  organized  territory  to  issue  a  requisition 
for  the  return  of  a  fugitive  criminal,  since  the  act  of  Con- 
gress organizing  its  government  (31  U.  S.  Stat,  at  Large, 
77  et  seq.)  provides  (p.  80,  §  14)  that  "  the  statutory  laws 
of  the  United  States  not  locally  inapplicable  *  *  * 
shall  have  the  same  force  and  effect  in  Porto  Rico  as  in  the 
United  States,"  and. (p.  80,  §  17)  that  the  governor  "  shall 
at  all  times  faithfully  execute  the  laws,  and  he  shall  in  that 
behalf  have  all  the  powers  of  the  governors  and  the  terri- 
tories of  the  United  States  that  are  not  locally  inappli- 
40 
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caU^e/'  and  one  of  the  powers  of  govemors  of  s^a}i  terri- 
torieys  is  (the  authcnrity  to  depiani)  the  peiMjitioii  of  fj^g^tives 
from  justice  as  provided  in  section  5278  of  tib^  United 
States  Revised  Statutes,  and  authorized  by  section  2  of  arti- 
cle 4  of  the  United  States  Coftstitutipn.  Peo.  ex  rel  Eopee 
V.  Bingham,  511. 
2.     Same — ^Habeas  Cobp08 — Whi?^  Pbo^erlt  Dismissed. 

Where,  therefore,  the  governor  of  this  state  receives  a 
duly  authenticated  demai^d  fyom  the  governor  loi  Pprto 
fiico  ioT  tbe  arrest  and  deliverance  to  his  specified  ngent  of 
H  fugitive  from  justice,  it  is  his  di^ty  to  issuie  t^e  ^cQSUtive 
warrant  of  n^eest  provided  for  in  section  827  of  tbe  Code 
of  Criminal  Procedure ;  and  ^  habeas  coitus  proceediipg  in- 
stitutecji  to  procure  the  f vgitive's  release  f rQm  ici^etody  under 
thi^  warprant,  on  the  ground  thai;  jtfae  governor  A>f  Porto 
RicOy  under  the  Constitution  and  Igws  of  the  United  ^ates, 
possesses  no  authority  to  demand  the  rendition  of  a  fugitive 
from  justice  who  is  charged  with  an  offense  against  the  laws 
of  that  island  and  has  fled  into  one  of  the  states  of  the 
Union^  is  properly  dimiissed.    Id. 

1.     FmpT  D^U»^-AiCQZJI7TAL  OF  JOPSTT  J)VfM^A3!ff. 

Th/e  .defendant  was  ^ldicted  for  robbery  in  fh^  fy^t  de- 
gree, co^i^ttied  wit^  the  ^d  of  #n  aeoomplioe  dually 
prqflent.  A  defendant  ]/p^itly  indie^ed  was  afi^uid^,  but 
the  facts  showed  every  element  of  ro))bjery  in  tfa^  e^oond 
degree.  The  co)^^  wijthout  obJ6ct|oi^,  failed  to  i^otrnct  the 
jury  jtb^jk  they  migjxt  cpnvict  the  defei^dant  of  ro)4)ef7  in 
any  lea^  d^ree,  but  did  charge  the  JUtw  as  thongl^  the  cfiarge 
was  robbery  in  the  aeoond  4^sgree.  A  eonvi^otioi^  «p  the 
firal;  degree  ^as  rendered,  but  a  se^tence  wel)  witibin  the 
limits  prescribed  for  robbery  in  the  seoond  degree  waa  im- 
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posed.    Held,  that  no  injustice  had  been  done  or  substan- 
tial right  infringed  and  the  conviction  should  be  alBlmied. 

(Pin  Kellogg,  J.):     As  there  was  proof  that  other 
parties  not  apprehended  had  aided  in  the  crime,  a  con- 
viction for  Jobbery  in  the  fii*st  degree  was  justified.    Peo- 
ple V.  Munroe,  209. 
Same — ^Evidence. 

Evidence  given  on  trial  of  an  indictment  for  robbery  in 
the  first  degree  considered  and  judgment  of  conviction 
affirmed.    People  v.  McKefnna,  103. 

SPECIAL  SESSIONS. 

See  JuRrsDicTioisr,  1,  2. 

SLOT  MACHINE. 

See  LiQtJOB  TajL  Lam^. 

SUNDAY  LAW. 

See  WoRiciiiro  on  Stthday. 

STATUTE  OF  LIMITATIONS. 

See  Bbibbby.    Misdemeanob,  2,  4, 

THEATRES. 

See  Childben — Conspibacy. 

TRIAL. 

1.  Remarks  by  court  emphasizing  District  Attorney's 
attack  on  defendant's  attorney  improper.  See  People  v. 
Dixon,  45. 
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2.  Judgment  of  conviction  will  not  be  reversed  on  the 
ground  that  the  court  did  not  inform  the  defendant  of  his 
right  to  counsel  when  it  appears  that  he  was  represented  by 
counsel  at  trial.    People  v.  Markowitz,  284. 

3.  It  is  not  error  to  charge  that  the  fact  that  the  de- 
fendant did  not  flee  from  the  scene  of  his  crime  may  be 
considered  by  the  jury.    People  v.  Curtis,  134. 

4.    Leading  Questions. 

Tbe  trial  court  may  permit  leading  questions  within 
reasonable  discretion.    People  v.  Way,  149. 

See  BuKOLABY,   1,  3.     Conspikacy,  7. 

Evidence,  7,  8,  9,  11.    Forgery,  5. 

.THREATENING  LETTERS. 

See  Blackmail,  1. 

VENUE. 

See  Murder^  2. 

WARRANT. 

See  Coroner,  5.    Disorderly  Conduct,  2. 

WORKING  ON  SUNDAY. 

1.    Penal  Code  §  266 — New  York  Charter  §  1409. 

The  defendant,  an  engineer,  charged  with  a  misdemeanor 
imder  §  266  of  the  Penal  Code  by  unnecessarily  shifting 
freight  cars  on  the  Sabbath  day  in  the  city  of  New  York, 
is  entitled  to  the  certificate  authorized  by  §  1409  of  the 
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charter  that  the  case  be  prosecuted  by  indictment  instead 
of  tried  at  Special  Sessions.     This  because  dijficult  ques- 
tions of  law  and  intricate  questions  of  fact  having  a  far 
reacting  effect  may  be  involved.    People  v.  Butts,  400. 
Same — ^Appeal. 

The  defendant  may  appeal  from  a  denial  of  such  certifi- 
cate to  the  Appellate  Division,  although  the  appeal  is  not 
specifically  authorized  by  the  charter.     Id. 
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